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Spalding  v,  Preston. 


The  officen  ofgorernment  have  autfaority,  derived  from  the  general  righta  of  the 
gOYerameat,  wiUhnU  any  atatote  whatever  apon  the  rahjeet,  to  eierciae  all 
neceaearjr  foree  for  the  preTention  of  crime,  either  by  the  arrest  of  individaala, 
or  by  the  seizure  and  detention  of  the  instruments  for  committing  crime;  and 
this  aathority  is  also  extended^  in  many  instances,  to  private  persons. 

Conrts  of  jostice  wOI  not  snstam  actions  in  regard  to  contracts,  which  have  for 
their  object  the  viohition  of  law,  nor  for  property  intended  or  designed  to  he 
ved  Ibr  aneh  purpose. 

Where  a  large  number  of  pieces  of  German  silver,  of  the  precise  size  and  thick- . 

ness  of  Mexican  dollars,  and  made  in  that  form  for  the  puipose  of  being 

alafflped  and  milled  into  counterfeit  com  of  that  deaeription,  were  taken  by  the 

iberjffihmi  a  peraoa  who  w«s  carrying  them  at  the  time  to  a  place  of  mami*. 
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factare  for  the  purpose  of  having  them  finished,  so  that  he  coold  pat  them  Hi 
circnlatioD  as  gennine  coin,  and  were  detained,  under  the  direction  of  the  pros- 
ecuting officer,  to  be  nsed  as  evidence  against  the  person  from  whom  they  wers 
taken,  and  also  for  the  purpose  of  preventing  their  circulation,  it  was  held,  that 
the  owner  of  them,  in  the  absence  of  evidence  that  they  were  put  in  that  form 
without  his  knowledge,  or  against  his  conseiit,  could  not  sostam  trover  against 
the  sheriff  therefor. 

The  facts  in  this  case  sufficiently  appear  by  the  opinion  of  the 
court,  which  Was  delivered  by 

Redfield,  J.  This  is  an  action  of  trover,  against  the  sheriff  of 
Caledonia  county,  for  eleven  hundred  pieces  of  German  silver,  of 
the  precise  size  and  thickness  of  Mexican  dollars,  and  made  in  that 
form  for  the  purpose  of  being  stamped  and  milled  into  counterfeit 
coin  of  that  description.  The  defendant  took  them  within  his  own 
county,  from  one  Russell,  who  is  shown  by  the  case  to  have  been 
carrying  them,  at  the  time,  to  a  place  of  manufacture,  for  the  pur- 
pose of  having  them  finiaked^  so  that  he  could  put  them  in  circular 
Hon,  as  genuine  coin.  They  were  originally  taken  from  Russell, 
and  are  still  detained,  under  the  authority  of  the  state's  attorney  of 
Caledonia  county.  Russell  has  been  indicted,  by  the  grand  jury  of 
that  county,  and  the  indictment  is  still  -pending  there.  These 
pieces  of  partly  finished  counterfeit  coin  are  detained  for  the  double 
purpose  of  being  used,  as  evidence,  upon  the  trial  of  Russell,  and 
also  of  preventing  their  being  put  in  circulation. 

These  are  the  important  facts  contained  in  the  plea  in  bar,  which 
was  held  bad,  upon  demurrer.  ^  We  might  say  more  upon  ihwform 
of  presenting  the  defence,  if  that  point  were  material  to  the  decisicm, 
or  had  been  much  insisted  upon  in  the  argument  of  the  case.  But 
as  substantially  the  same  facts  were  admitted  upon  the  trial  of  the 
general  issue,  and  are  confessedly  the  important  facts  in  the  case, 
we  should  feel  bound  to  open  the  case,  for  the  purpose  of  having 
them  properly  presented,  where  the  party  had  mistaken  his  right  to 
present  them  in  the  form  of  a  plea  in  bar.  We  understand  the  law 
of  pleading,  under  the  old  rules  in  England,  to  be,  that  such  a  de- 
fence, as  the  one  here  presented,  is  bad^  in  forms  ss  amounting  to 
the  general  issue.     1  Chit.  PL  491. 

But  as  it  seems  to  have  been  expected  we  should  determine  the 
case  upon  its  merits,  we  proceed  to  state  the  additional  fact,  which 
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proved  opon  the  trial  of  the  general  issue,  that  these  pieces  of 
counterfeit  coin  were,  at  the  time  of  the  seizure  by  the  defendant, 
the  property  of  one  Foster,  so  far  as  property  can  exist  in  such  a 
thing,  and  that  Foster  has,  since  the  seizure,  transferred  his  rights 
Hurein  to  the  present  plaintiff.  It  is  not  stated  in  the  case,  whether 
Foster  or  the  present  plaintiff  were  in  fact  conusant  of  the  crime  of 
Rossell,  or  Amp,  or  why,  they  should  have  a  claim  to  this  ''  stuff/' 
and  not  be  partidpes  with  Russell.  That  is  left  to  the  natural  and 
kgal  intendments,  we  suppose;  upon  the  ground,  doubtless,  that  it 
18  useless  to  encumber  a  case  with  proof,  where  no  intendment  will 
he  likely  to  prejudice  the  case,  beyond  its  just  deserts.  The  plain* 
tiff,  then,  coming  in  under  Foster,  stands  simply  in  his  place.  And 
as  Foster  claims  property  in  a  thing,  in  so  **  questionable  a  shape," 
without  accounting  for  the  unfortunate  guise  in  which  his  claim  is 
presented,  we  can  only  suppose,  that  no  proof  in  his  power  would 
Make  the  case  more  favorable  for  him.  He  must  be  content,  then, 
lor  the  present,  to  be  esteemed  a  particeps  with  Russell.  If  he  in 
lact  owned  this  metal,  before  it  was  cast  in  this  mould,  and  can 
satisfactorily  show,  that  it  was  put  in  its  presient  form  without  his 
knowledge,  or  against  his  consent,  it  may  avail  him  hereafter.  But 
BO  such  thing  is  pretended,  even  in  argument ;  and  what  constitutes 
the  extreme  impudence  and  indeed  insult  of  the  daim  is,  that  it 
does  not  seem  to  be  supposed,  that  such  an  inquiry  is  pertinent  to 
he  pot  to  the  plaintiff.  The  court  below,  the  plaintiff  seems  to  sup* 
pose,  have  so  viewed  the  subject,  in  rendering  a  judgment  for  him, 
wherein  they  estimated  for  him  the  nabieoi  his  property,  upon  some 
standard,  either  of  its  cost,  or  its  utility  for  honest  or  fraudulent 
purposes,  and  which,  we  know  not  But  as  the  sum  recovered  was 
leas  than  450,  we  suppose  the  plaintiff  recovered  nothing  for  the  iin» 
proted  condition,  in  which  he,  or  bis  agent,  had  put  the  metal. 

We  have  examined  the  subject  with  great  care,  and  have  come  to 
the  fdlowing  coodosions.  The  great  inquiry  in  the  case  undoubt* 
edly  is,  can  this  action  of  trover,  under  the  circumstances  of  this 
ease,  be  mainuined  in  the  courts  of  this  state,  for  the  recovery  of 
the  value  of  this  property  ?  If  so,  then  trespass  will  lie  for  the 
original  taking.  For  if  that  were  lawful,  then  also  is  the  detention, 
for  the  same  reason,  being  for  the  same  object.  If,  too,  the  original 
taking  were  unlawful,  and  a  vfrong,  which  the  courts  of  this  state 
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wil  redress,  Russell  himself  might,  it  woold  seem,  immediatelj  upon 
the  taking,  have  brought  replevin  and  regained  the  possession  of  hia 
counterfeit  coin,  and  thus  have  mshed  and  eibtaintd  the  aid  of  the 
emtrts  of  the  state  to  relieve  him  from  irreparable  loss,  bj  a  too  long 
delay  in  ofioring  his  goods,  while  the  market  was  brisk.  This  is 
always,  we  believe,  a  good  ground  for  instituting  replevin,  to  pre- 
vent loss  in  the  depreciation  of  property  during  a  pending  litigation, 
although  it  may  |iot  be  a  necessary  ground,  in  order  to  sustain  the 
suit.  Such  seems  to  be  a  necessary  result  of  the  principles  con- 
tended for,  and  which  seem  to  be  necessarily  involved  in  maintain- 
ing this  action,  unless  some  distinction  can  be  fairly  made  out  be- 
tween the  plaintiff's  rights  and  those  of  Russell.  And  although  the 
proposition  may  sound  somewhat  absurd  and  ludicrous  even,  it  will 
not  be  considered,  we  think,  an  unfair  deduction  from  the  principles 
necessarily  involved  in  the  case.  And  one,  who  asks  so  much  as 
this  plaintiff  does,  should  not  shrink,  and  would  not  he  expected  to 
shrink,  from  the  necessary  consequences  of  what  he  asks,  at  the  hands 
of  justice.  But,  for  many  reasons,  we  cannot  accede  to  the  just^ 
ness,  or  legality,  of  this  claim. 

At  a  very  early  period  in  the  history  of  the  criminal  law  of  this 
state  it  was,  by  statute,  made  the  duty  of  sheriffs  and  other  officers 
to  seize  counterfeit  coin,  counterfeit  bills,  and  all  tools,  by  means  of 
which  counterfeit  money  of  any  description  was  about  to  be  or  might 
be  made.  In  the  Revised  Statutes  of  1899  the  provision  in  regard 
to  counterfeit  coin  is  omitted,  the  others  all  being  retained.  That 
this  was  a  mere  oversight  is  sufficiently  apparent  from  the  utter  ab- 
surdity of  any  supposed  distinction  between  the  necessity,  or  pro- 
priety, of  seizing  the  **  stamps,  dies,  plates,  blocks,  and  presses,'* 
^c,  which  are  named  in  the  statute,  or  "  bank  bills,"  which  are 
also  named,  and  seizing  coin,  which  is  not  named.  It  is  obviously 
nothing  done  by  the  legislature  ex  industria.  No  one  will  pretend, 
that  the  maxim,  expressio  unius  exclusio  alterius,  can  have  any  pos- 
sible application  here.    It  is  a  mere  oversight 

But  as  the  matter  stands,  the  defendant's  authority  must  rest 
merely  upon  general  grounds  of  preventive  justice^  aside  of  any 
statute  whatever  upon  the  subject.  •  All  governments,  upon  the  most 
obvious  principles  of  necessity,  exercise  more  or  less  of  preventive 
force,  in  regard  to  all  subjects  coming  under  dieir  cognizance  and 
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QODtrol.  This  is  in  analogy  to  the  condact  of  individuals,  and,  in- 
deed, c^  all  animal  existence.  Manj  of  the  instincts  of  animals 
exhibit  their  most  astonishing  developments  in  fleeing  from  the  ele- 
ments, from  disease,  and  from  death,  at  its  most  distant  sound,  long 
before  the  minutest  symptom  appears  to  rational  natures.  This  is 
the  great  secret  of  personal  enterprise  and  success.  So,  too,  in  the 
history  of  civil  governments  prevention  is  more  important,  and  far 
more  avaiiable,  than  cure.  All  sanitary  cordons  and  preventive 
r^olations,  every  thing  in  regard  to  the  police  of  our  cities  and 
large  towns,  indeed  prohibitions  of  lotteries,  gambling  houses,  broth* 
els  and  disorderly  taverns,  whether  done  by  general  statutes,  or  mere 
police  regulations,  all  come  under  the  right  of  preventing  more  seri* 
cos  injuries  by  stifling  the  fountains  of  evil.  Obsta  prineipiis  is  as 
just  a  maxim  here  as  any  where.  And  in  doing  all  this,  it  must  of 
course  somewhat  interfere  with  the  natural  rights  of  individuals. 
One  infected  with  contagion  is  instantly  removed  beyond  the  reach 
of  contact  A  ship,  or  cargo,  coming  from  an  infected  port,  is 
subjected  to  long  delay  and  great  expense,  to  prevent  the  possibility 
of  spreading  pestilence.  This  may  in  some  instances  endanger  the 
lives  and  health  of  the  individuals  concerned,  and  nuist  always,  more 
or  less,  affect  property  and  abric^e  personal  liberty.  And  it  is  oflen 
done  without  any  special  law  of  the  state,  and  may  always  be  so 
done, — as  in  the  case  of  cholera  suddenly  breaking  out  in  some  rp* 
mote  inland  town.  And  what  would  be  thought  of  an  action  of  as* 
sault  and  battery,  brought  against  a  health  officer,  who  removed  the 
plaintiff  from  a  town,  or  village,  to  prevent  contagion ;  or  against 
the  peace  officer,  who  laid  his  hand  upon  one,  under  an  honest  be« 
lief  that  he  was  insane,  or  when  he  was  in  fact  so,  and  rushing 
through  the  street  with  a  lighted  torch  to  burn  some  public  edifice, 
or  commit  some  other  irreparable  injury?  or,  if  you  please,  against 
the  sheriff  of  the  county,  who,  by  the  direction  of  the  prosecuting 
attorney  for  the  state,  detains  counterfeit  coin,  or  those  partly 
finished? 

We  find  no  such  actions  in  the  books;  and  the  want  of  precedent 
shows  the  general  sense  upon  the  subject,  when  it  is  notorious,  that 
the  public  officers  in  our  cities  subject  persons  suspected  of  crime, 
and  every  epecies  of  engine,  or  material,  with  which  it  is  even  sus- 
pected they  intend  to  operate,  to  just  such  restrictions  as  they  deem 
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proper,  and  this  without  regard  to  anj  special  provisions  of  statutory 
enactments.  The  same  is  true,  also,  of  those  suspected  of  infection. 
And  in  regard  to  unwholesome  provisions,  if  found  to  be  so  in  a 
dangerous  degree,  there  is  no  doubt  they  might  even  be  destroyed. 
So,  too,  of  books  and  prints,  and  of  all  other  devices  to  corrupt  the 
public  morals,  prq>erty  cannot  exist  in  them.  They  are  regarded 
as  public  nuisances,  and  any  one  may  destroy  them.  So,  too,  cer* 
tain  trades  are  considered  common  nuisances  in  places  of  great 
public  resort,  or  concourse, — ^like  smelting  of  certain  metals,  slaugh** 
tering  animals,  &c.,  which  would  be  likely  to  endanger  the  pablic 
health.  And  gambling  houses  and  brothels  have  been  regarded  as 
common  nuisances  in  the  cities,  and  might  justly  be  so  regarded 
wherever  they  exist,  perhaps.  Society,  in  all  these  cases  and  many 
others,  has.  the  right  to  aniicipate,  in  order  that  it  may  prevent,  the 
injury,  which  is  thus  threatened.  If  it  were  not  so,  men,  in  a  social 
state,  would  be  far  more  powerless,  for  purposes  of  defence,  than  in 
a  natural  state.  All  will  admit  the  right  to  restrain  a  mad  man,  or 
a  mad  animal,  from  committing  injury.  And  is  the  rational  man, 
or  the  senseless  material,  which  threatens  crime  or  irreparable  in-» 
jury,  less  subject  to  control,  than  the  maniac,  or  his  torch  ?  And  if 
the  incendiary  could  hardly  be  expected  to  have  an  action  of  tres* 
pass,  or  trover,  for  his  dark  lantern,  or  the  bank*robber  for  his  saws, 
and  files,  and  false  keys,  can  the  counterfeiter,  or  his  accomplice, 
any  more  maintain  an  action  for  his  base  coin,  whether  in  a  finished 
or  unfinished  state  t 

The  right  of  private  persons  to  make  arrests^  on  their  own  mere 
motion,  without  any  special  statute,  and  without  express  warrant, 
was  distinctly  recognized  in  the  discussion  of  a  late  case  in  the  com« 
mon  pleas,  in  Westminster  Hall, — Elliot  v.  Allen,  1  M.  G.  &  Scott, 
18,  [50  E.  G.  L.  38, 1645,] — long  since  the  transaction  occurred,  out 
of  which  the  present  action  grew.  And  this  right,  in  every  subject 
of  the  realm,  is  there  recognized,  for  the  mere  purpose  of  preventing 
crime.  And  if  the  right  of  personal  liberty,  which  is  always  reck* 
oned  among  the  most  sacred  of  civil  rights,  may  be  thus  violated  by 
private  persons,  upon  their  own  mere  motion,  much  more,  it  would 
seem,  may  such  rights  of  property,  as  one  may  be  supposed  to  have, 
either  in  counterfeit  coin,  or  in  the  materials  in  an  unfiqished  state^ 
be  disregarded  by  a  pnblic  officer* 
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The  foUowin^  is  the  law  aa  laid  down  in  6  Bac.  Ab.,  Tit  Tres* 
pass  D,  p.  579,  upon  that  subject.  A  private  person  may,  without 
express  warrant,  arrest  persons  who  are  actually  fighting,  and  keep 
them  in  custody,  until  their  passimi  is  over.  Has  that  state  of  safety 
yet  occurred,  in  regard  to  this  coin?  If  surrendered,  it  would  seem 
there  should  be  some  security,  that  it  should  not  be  applied  to  the 
same  use.  Certainly  not  in  this  state !  So  it  is  said  by  Bacon,  one 
may  arrest  one  coming  to  assist  another  in  a  fight;  lb.;  1  Hawk« 
PI.  Cr.,  C.  3,  §  11.  So  may  one  arrest  another,  who  is  on  the  point 
of  committing  murder,  or  treason.  So  be  may  justify  breaking  and 
entering  one's  house  and  imprisoning  him,  "  to  prevent  his  com* 
mitting  murder  on  his  wife."  Handeock  v.  Baker,  2  B.  dz;  P.  260« 
**  A  private  person  may,  without  an  express  warrant,  confine  a  per« 
son  disordered  in  his  mind,  who  seems  disposed  to  do  mischief  to 
himself,  or  any  other  person."  Bro.  Ab.,  Tit  False  Imprison- 
ment, pL  25,  28.  So  he  may  arrest  a  nightrwalker ;  lb.  WhtMs 
Case,  from  the  year  books,  22  £dw.  4,  fo.  45,  pL  10,  is  to  the  same 
effect  in  substance.  Will  it  then  be  said  the  sheriff  is  liable  to 
this  action  1 

We  shall  only  mention  two  other  grounds,  upon  which  we  think 
it  impossible  to  maintain  this  action. 

1.  It  was  necessary  to  detain  this  base  metal,  as  matter  of  evi- 
dence, against  Russell.  A  mere  description,  either  of  the  form  or 
quality  of  the  pieces,  would  be  much  less  satisfiictory,  than  the  in- 
spection, by  the  jury  and  witnesses  upon  the  stand. 

2.  Courts  of  justice  will  not  sustain  actions  in  regard  to  contracts, 
or  property,  which  have  for  their  object  the  violation  of  law.  If  a 
gang  of  counterfeiters  had  quarrelled  about  the  division  of  their 
stock,  or  toolsy  a  court  of  justice  could  hardly  be  expected  to  sit,  as 
a  divider  among  them.  If  one  had  taken  the  whole,  in  violation 
of  the  laws  by  which  such  associations  subsist,  a  court  of  law  could 
not  interfere,  because  it  is  not  presumed  to  be  expert  in  such  ques- 
tions. And  if  it  were,  it  is  considered  a  public  scandal,  that  such 
matters  should  be  there  discussed,  or  adjusted.  Such  property  is^ 
so  to  speak,  outlawed,  and  is  common  plunder.  One  who  sets  him- 
self deliberately  at  work  to  contravene  the  fundamental  laws  of  civil 
governments,  that  is,  the  security  of  life,  liberty,  or  property,  forfeits 
his  own  right  to  protection,  in  those  respects,  wherein  he  was  study* 
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ing  to  infringe  the  rights  of  others.  The  man  who  attempts  the  life 
or  the  liberty  of  another,  forfeits,  for  the  time,  all  right  to  the  prey- 
tection  of  his  own  life,  or  person ;  and  the  person  assailed  may  jastly 
destroy  both,  if  necessary,  in  his  own  defence,  or  if  be  may  be  fairly 
supposed  to  have  esteemed  it  necessary,  under  the  circumstances. 

So,  too,  if  any  member  of  the  body  pditic,  instead  of  putting  his 
property  to  honest  uses,  convert  it  into  an  engine  to  injure  the  life, 
liberty,  health,  morals,  peace,  or  property  of  others,  he  thereby  for* 
feits  all  right  to  the  protection  of  his  honajide  interest  in  such  prop- 
erty, before  it  was  put  to  that  use.  And  he  can,  I  apprehend,  sus* 
tain  no  actioti  against  any  one,  who  withholds  or  destroys  his  prop- 
erty, with  the  honajide  intention  of  preventing  injury  to  himself  or 
others. 

A  distinguished  English  judge.  Lord  Ellenborough,  I  think, 
once  said,  in  the  trial  of  an  action  in  the  king's  bench,  in  regard  to 
an  illegal  contract,  that  he  would  not  condescend  to  sit,  as  an  arbi- 
trator, in  regard  to  the  division  of  spoil  among  highwaymen.  What 
he  would  have  said,  had  one  of  the  gang  presumed  to  bring  trover 
against  the  sheriff  of  London,  for  an  unreasonable  detention  of  the 
booty  during  the  pendency  of  an  indictment  against  an  accomplice, 
it  is  difficult  to  conceive.  If  such  a  plaintiff  got  out  of  court  with^ 
out  getting  into  Newgate,  with  his  accomplices,  he  might  esteem 
himself  fortunate.  This  is  doubtless  the  first  action  of  the  kind,  to 
be  found  upon  the  records  of  any  court ;  but  we  are  aware,  that  for 
that  reason  alone  it  by  no  means  follows,  that  it  will  be  the  last. 
We  live,  we  know,  in  an  age  of  improvements  and  discoveries. 
"  New  customs,  be  they  never  so  ridiculous,  nay,  be  they  unmanly, 
yet  are  followed.''  It  is  by  no  means  certain,  that  this  kind  of  ac- 
tion may  not  hereafter  be  ranked  among  the  bold  innovations  and 
masterly  advancements  of  the  age.  My  Lord  Holt  said,  that  he 
was  a  bold  man,  who  tirst-vcRMiired  to  use  the  general  counts  in  as- 
sumpsit, notwithstadlling  that  had  then  become  the  general  mode  of 
declaring  in  that  action.  And  the  courts  have  been  constantly  ex- 
tending and  facilitating  remedies  for  every  wrong;  so  that  we  would 
not  have  the  plaintiff  despair  of  even  this  remedy  soon  being  firmly 
established  in  precedent  and  practice.  But  at  present  its  novelty  is 
so  glaring,  that  we  dare  not  venture  to  adopt  it. 

Judgment  reversed  and  case  remanded.    * 
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John  Derby  and  Others  v,  Frederic  A.  Johnson  and  Others. 

The  plaintiffii  ancl  defendants  entered  into  a  contract  m  writing,  by  which  the 
plaintifis  engaged  to  do  all  the  stone  work,  masonryand  Iblasting  upon  thred 
miles  of  the  rail  road,  at  certain  specified  prices  by  the  cnbic  yard.  The  pkin- 
tiflfs  entered  upon  tl^e  performance  of  the  contract*  and,  while  they  were  so  e»^ 
gaged,  the  defendants  gave  them  an  onconditional  direction  to  leave  the  work, 
and  to  do  nothing  more  nnder  the  contract;  and  thereupon  the  plaintiffs  did 
leave  immediately.  And  it  was  held,  that  this  could  not  be  treated  as  a  miitnal\ 
relinqnishment  of  the  contract,  bat  as  an  exercise  of  a  right,  which  by  law  be- 
longed to  the  defendants,  to  pnt  an  end  to  the  contract,  leaTing  themselves  lia- 
ble, of  course,  for  all  conaeqiienees  resnlting  from  siieh  breach  of  the  contract 
npoe  their  part. 

In  soch  case  the  plaintiff  may  elect  to  treat  the  contract  as  still  existing,  and 
binding  open  the  defendants,  and  may  recover  for  the  work  performed,  at  thft 
contract  prices,  and  for  all  danages  ineiUTed  by  them  m  coueqiieiice  of  the 
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diflcontinaance  of  the  contract  by  the  defendanto; — Hall»  J.; — and  it  appear- 
ing in  this  case  jlbal  bot  a  small  portion  of  the  work  contracted  for  had  been 
performed,  and  that  what  had  been  performed  was  in  snch  an  unfinished  condi- 
tion, ha  to  be  incapable  of  being  measnred  and  its  price  ascertained  by  tl^e  rate 
8|>ecified  in  the  contract,  it  was  also  held,  that  the  plaintiffs,  under  the  citt^nm- 
stances,  might  treat  the  contract  as  rescinded  from  the  beginnmg  and  might 
recover,  upon  a  qiuintum  fneruit,  the  true  Talne  of  the  tabor  performed  by 
them,  without  regard  to  the  contract  prices.  And  this  recovery  was  allowed  in 
an  action  upon  book  account. 

The  case  of  Kbon  ▼.  Gretnman^  7  Wend.  121,  commented  upon  and  distin- 
guished from  the  present  case. 

Book  Account.  Judgment  to  account  was  rendered,  and  an* 
auditor  was  appointed,  who  reported  the  facts  substantially  as  fol* 
lows : 

On  the  sixteenth  day  of  March,  1846,  the  plaintiffs  and  defend- 
ants entered  into  a  written  agreement,  by  which  the  plaintiffs  agreed 
to  perform,  in  the  most  substantial  and  workmanlike  manner,  to  the 
acceptance  of  the  engineer  of  the  Vermont  Central  Rail  Road  Com- 
pany,  all  the  stone  work,  masonry  and  blasting  on  the  three  miles  of 
rail  road  taken  by  the  defendants,  at  certain  specified  prices  by  the 
cubic  yard.  On  the  twenty  third  day  of  March,  1846,  the  plaintiffii 
commenced  work  under  the  contract,  and  continued  until  the  tweiUy 
third  day  of  April,  1846,  when  the  defendant  Johnson  directed  and 
requested  the  plaintiffs  to  cease  labor  and  to  abandon  the  farther 
'  execution  of  the  contract.  In  consequence  of  this  request  and  di- 
rection the  plaintiffs  immediately,  on  the  same  day,  ceased  laboring 
under  the  contract  and  abandoned  its  farther  execution.  In  the 
afternoon  of  the  same  day,  and  after  the  men  and  teams  of  the  plain- 
tiffs had  been  taken  from  the  Work  in  pursuance^ of  this  notice  and 
request  of  the  defendants,  the  defendants  did  advise,  or  request,  die 
plaintiffs  to  do  something  more  to  a  culvert,  which  was  partly  fin- 
ished, and  which  had  been  that  day  condemned  by  the  engineer,  so 
that  thereby  a  part  of  the  culvert  might  be  taken  into  the  estimate 
of  work  done,  which  was  to  be  made  by  the  engineer  the  next 
day;  but  the  plaintiffs  declined  so  doing.  From  the  nature  of  the 
work,  and  its  unfinished  state,  at  the  time  the  work  was  discontin- 
ued, the  value  of  a  very  considerable  portion  of  the  work  performed 
could  not  be  estimated  by  the  prices  specified  in  the  contract 
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Tbe  plaintiffii  presented  an  account  of  the  number  of  days*  labor 
expended  by  themselves  and  the  men  in  their  employ,  and  of  the 
materials  furnished  by  them,  in  the  prosecution  of  the  work  per- 
formed by  th^m  under  the  contract,  amounting  in  the  whole  to 
$313^ ;  and  the  auditor  found,  that  the  items  were  reasonably  and 
properly  charged*  The  defendants  presented  an  account  in  offset^ 
which  was  allowed  at  $15,54. 

Upon  these  facts  the  auditor  submitted  to  the  court  the  question, 
whether  the  plaiatifis  were  entitled  to  recover,  and,  if  so,  what 
amount. 

The  county  court,  March  Term,  1848, — Bennett,  J.,  presiding, 
— rendered  judgment  for  the  plaintifis  for  the  amount  of  their  ac- 
count, as  claimed  by  them,  deducting  the  amount  of  the  defendants' 
account     Exceptions  by  defendants. 

Piatt  4*  Peek  for  defendants. 
/l.  The  request  of  the  defendants,  that  the  plaintifis  would  leave 
the  work,  was  conditional.  The  condition  was  not  performed,  and 
the  abandonment  by  the  plaintiffs  was  in  their  own  wrong.  It  does 
not  appear,  that  the  plaintiffs  accepted  the  defendants'  proposition  to 
leave,  other  than  by  the  act  of  leaving,  or  that  the  defendants  knew 
of  the  departure  of  the  men  and  teams  of  the  plaintiffs  at  the  time 
of  the  second  request.  Consequently,  until  the  second  proposition 
was  made,  the  matter,  as  to  the  defendants,  rested  in  proposition, 
imd  they  were  at  liberty  to  withdraw  or  modify  that  proposi- 
tion. Therefore,  by  showing  the  facts  which  appear  in  this  con- 
nection in  the  report,  the  plaintifis  cannot  show  enough,  as  the  (mu9 
to  prove  right  of  abandonment  lies  upon  them.  Story  on  Qcftit., 
§§  82,  83.  Chit  on  Cont,  9th  Ed.,  3-12.  Tucker  v.  Woods, 
12  Johns.  190. 

2.  The  abandonment  does  not  entitle  the  plaintiffs  to  recover, 
except  according  to  the  prices  specified  in  the  contract.  The  no- 
tice and  request  were  a  prq>o8ition  to  discontinue  the  prosecution 
of  the  work.  Had  the  plaintiffs  chosen  to  proceed  with  the  work, 
the  defendants  could  not  have  prevented  them.  It  was  therefore 
optional  with  the  plaintiffs  to  continue,  or  discontinue,  the  prosecu^ 
tion  of  the  work.     By  discontinuing  it,  they  complied  with  and  ac- 
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cepted  the  proposition  as  eflfectaally  in  law,  as  if  tliey  had  accepted 
it  in  express  terms.  Thus  the  parties  mntaally  promised  to  rescind ; 
and  their  promises  were  predicated  upon  the  relinquishment  of  the 
executory  rights,  which  they  had  against  each  other,  under  the  con- 
tract,— cleaving  in  esse  only  the  part  which  was  then  executed ;  the 
legal  effect  of  which  is  the  same,  te  if  the  original  contract  had  con- 
templated no  farther  performance,  than  has  been  had.  Tyson  v. 
Doe,  15  Vt  671.  James  ▼.  Cotton,  7  Bing.  266,  [20  E.  C,  L.  126.] 
The  court  cannot  consider  the  fact,  that  some  or  all  of  the  work 
done  is  left  by  the  rescission  in  such  a  state,  that  it  cannot  be  paid 
for  under  the  contract,  except  to  determine  whether,  or  not,  a  con- 
tract of  rescissicm  has  been  made.  When  they  find,  that  one  has 
been  roadeyitsoostbe  allowed  full  operation^ 

A.  B.  Majmard  and  Wm,  P.  Briggs  for  plaintiffs. 
/^The  special  contract  was  rescinded.  Oiks  v.  Edwards,  7  T.  R. 
177.  Tyson  t.  Doe,  15  Vt.  671.  And  the  fact,  that  the  defend- 
ants afterwards  requested  the  plaintiffs  to  do  something  more  under 
the  contract,  does  not  affect  the  rescission,  which  had  already  taken 
place.     Sutton  t.  Tyrrell,  12  Vt.  79. 

The  contract  being  rescinded,  the  claim  of  the  plaintiflfe  is  for 
what  they  reasonably  desetve  to  have.  The  cases,  where  it  is  said 
the  party  shall  recover  according  to  the  contract  price,  (where  there 
)ias  been  a  deviation  by  consent,)  so  far  as  it  can  be  followed,  all 
rest  upon  the  presumed  intention  of  the  parties  to  that  effect  Here 
no  such  presumption  can  be  supported  ;  for  the  work  was  so  situa- 
ted, when  the  plaintiffs  were  compelled  to  leave,  as  to  preclude  all 
possibility  of  such  an  estimation.  Koon  t.  Greenman,  7  Wend.  121. 
Dubois  V.  D,  4*  H.  Canal  Co.,  13  Wend.  334. 

The  defendants  cannot  justly  claim,  that  the  contract  is  open  and 
subsisting  in  those  respects  which  may  be  advantageous  to  them, 
while  they  repudiate  the  duties  which  it  ^oins  upon  them ;  they 
cannot  lawfully  insist  upon  the  contract  price,  while  at  the  same 
time  they  will  not  allow  the  plaintiffs  to  conform  to  its  stipulations. 
Flanche  v.  Colbum,  &  Bing.  14,  [21  E.  C.  L.  203.]  Stevens  v. 
Low,  2  Hill  132.     1  Denio  317. 
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Tlie  optnion  of  the  court  was  ddiTered  by 

Hall,  J.  It  is  insisted,  in  behalf  of  the  defendantB,  that  the  re- 
quest and  direction  of  the  defendants  to  the  plaintiife,  to  cease  work 
and  abandon  the  execntion  of  the  contract,  is  to  be  considered  in 
Ihe  light  of  a  propositioB  to  the  plaintifla,  which  thejf  were  at  liberty 
to  accede  4o,  or  disregard,  and  that,  having  acquiesced  in  it  by 
quitting  the  work,  the  contract  is  to  be  treated  as  having  been  re* 
Itnquished  by  the  mutual  'consent  of  the  parties.  But  we  do  not 
look  upon  it  in  that  light.  The  direction  of  the  defendants  to  the 
plaintifi  to  quit  the  work  was  positive  and  uneqtti?ooal ;  and  we  do 
not  think  the  plainti&  were  at  liberty  to  disregard  it  In  Clark  v. 
Mat$igUa/l  Denio  317^  it  was  held,  that  the  employer,  in  a  con- 
tract  for  labc^,  had  the  power  to  stop  the  completion  of  it,  if  he  ' 
ebo6e,--snbjecting  himself  thereby  to  the  consequences  of  a  viola- 
tion of  his  contract ;  and  that  the  workman,  after  notice  to  quit 
work,  had  not  the  right  to  continae  his  labor  and  claim  pay  for  it 
And  this  seems  to  be  reasonable.  For  otherwise  the  employer 
might  be  entirely  ruined,  by  being  compelled  to  pay  for  work,  which 
an  unexpected  change  of  circumstances,  after  the  employment, 
would  render  <^  no  value  to  him.  If,  for  instance,  in  this  case  the 
location  of  the  rail  road  had  been  changed  from  the  place  where  the 
work  was  contracted  to  be  done,  or  if  the  plaintifls'  employers  had 
become  whoHy  insolvent  after  the  making  of  the  contract,  the  injury 
to  them,  if  they  had  no  power  to  stqp  the  work,  might  be  immense 
and  dtogetfaer  without  remedy.  Rather  than  an  injury  so  greatly 
disproportioned  to  that  which  could  possibly  befall  the  workman 
should  be  inflicted  on  the  employers,  it  seems  better  to  allow  them  to 
stop  the  work,  taking  upon  themeelves,  of  course,  all  the  conse- 
quences of  such  a  breach  of  their  eontraci  Such,  we  think,  is  and 
ought  to  be  the  law.  We  are  therefore  satisfied,  that  the  plaintiffs 
were  prevented  from  executing  their  contract  by  the  act  of  the  de« 
fendants,  and  that  the  contract  is  not  to  be  treated  as  having  been  j 
mutually  relinquished. 

Treating  the  plaintiflb  as  having  been  prevented  from  executing 
their  part  of  the  contract  by  the  act  of  the  defendants,  we  think  the 
plaintifl&  are  entitled  to  recover,  as  upon  a  quantum  meruit,  the 
value  of  the  services  they  had  performed  under  it,  without  reference 
to  the  i:iite  of  compensation  specified  in  the  contract    They  might 
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doabiless  have  claimed  the  stipulated  compensation,  and  have  intro- 
daced  the  contract  as  evidence  of  the  defendants'  admission  of  the 
value  of  the  services.  And  they  might,  in  addition,  in  another  form 
of  action,  have  recovered  their  damages  for  being  prevented  from 
completing  the  whole  work.  In  making  these  claims  the  plaintifis 
would  be  acting  upon  the  contract  as  still  subsisting  and  binding ; 
and  they  might  well  do  so;  for  it  doubtless  continued  binding  on 
the  defendants.  But  we  think  the  plaintifis,  upon  the  facts  stated 
in  the  report  of  the  auditor,  were  at  liberty  to  consider  the  contract 
as  having  been  rescinded  from  the  beginning,  and  to  claim  for  the 
services  they  had  performed,  without  reference  to  its  terms. 

The  defendants,  by  their  voluntary  act,  put  a  stop  to  the  execu- 
tion  of  the  work,  when  but  a  fractional  part  of  that  which  had  been 
contracted  for  had  been  done,  and  wh'de  a  large  portion  of  that^ 
which  had  been  entered  upon,  was  in  such  an  unfinished  condition, 
as  to  be  incapable  of  being  measured  and  its  price  ascertained  by 
the  rate  specified  in  the  contract.  Under  these  circumstances,  we 
think  the  defendants  have  no  right  to  say,  that  the  contract,  which 
they  have  thus  r^udiated,  shall  still  subsist  for  the  purpose  of  de- 
feating a  recovery  by  the  plaintifis  of  the  actual  amount  of  labor  and 
materials  they  have  expended. 

In  TjfsoH  V.  I>ae,(l5  Vt.  571  j  where  the  defendant,  afler  the  part 
performance  of  a  contract  for  delivering  certain  articles  of  iron  cast* 
ings,  prevented  the  plaintiff*  from  farther  performing  it,  the  contract 
was  held  to  be  so  far  rescinded  by  the  defendant,  as  to  allow  the 
plaintiff  to  sustain  an  action  on  book  for  the  articles  delivered  un- 
der it,  although  the  time  of  credit  for  the  articles,  by  the  terms  of 
the  contract,  had  not  expired.  The  court,  in  that  case,  say,  "  that 
to  allow  the  defendant  to  insist  on  the  stipulation  in  regard  to  the 
time  of  payment,  while  he  repudiates  the  others,  would  be  to  enforce 
a  diflferent  contract  firom  that  which  the  parties  entered  into.''  The 
claim  now  made  in  behalf  of  the  defendants,  that  the  rate  of  com- 
pensation  specified  in  the  contract  should  be  the  only  rule  of  recov- 
ery, would,  if  sustained,  impose  upon  the  plaintifis  a  contract,  which 
they  never  made.  They  did,  indeed,  agree  to  do  all  the  work  of  a 
certain  description  oa  three  miles  of  road,  at  a  certain  zate  of  com- 
pensaticm  per  cubic  yard ;  but  they  did  not  agree  to  make  all  their 
preparations  and  do  but  a  sixteenth  part  of  the  work  at  thai  rate ; 


Digitized  by  CjOOQIC 


DECEMBER  TERM,  1848. 


Sweet  V.  ShenzwD. 


and  it  b  not  to  be  presumed  they  would  have  made  any  aach  agree- 
ment We  are  not  therefore  disposed  to  enforce  such  an  agreement 
against  them. 

The  case  of  Koan  ¥.  Oree»man^7  Wend.  121^  is  much  relied 
upon  by  the  counsel  for  the  defendants.  In  that  case  the  plaintiff 
had  contracted  to  do  certain  mason  work  at  stipulated  prices,  the 
defendant  finding  the  materials.  After  a  part  of  the  work  had  been 
done,  the  defendant  neglecting  to  furnish  materials  for  the  residue, 
the  plaintiff  quit  work  and  brought  bis  action  of  gtoeral  assumpsit. 
The  court  held  he  was  not  entitled  to  recover  the  value  of  the  work, 
but  only  according  to  the  rate  specified.  The  justice  of  the  decis- 
ion is  not  very  apparent ;  and  it  does  not  appear  to  be  sustained  by 
the  authorities  cited  in  the  opinion, — they  being  all  cases,  either  of 
deviations  from  the  contract  in  the  manner  of  the  work,  or  delays  of 
performance  in  point  of  time.  But  that  case,  if  it  be  sound  law,  is 
distinguishable  from  this  in  at  least  two  important  particulars.  In 
that  case  the  plaintiff  was  prevented  from  completing  his  contract  by 
the  mere  negligence  of  the  defendant ;  in  this  by  his  voluntary  and 
positive  command.  In  that  case  there  does  not  appear  to  have  been 
an  J  difllealty  in  ascertaining  the  amount,  to  which  the  plaintiff  would 
be  entitled,  according  to  the  rates  specified  in  the  contract;  whereas 
in  this  it  is  altogether  impracticable  to  ascertain  what  sum  would  be 
due  the  plaintiffs,  at  the  stipulated  prices,  for  the  reason  that  when 
the  work  was  stopped  by  the  defendants,  a  large  portion  of  it  was  in 
such  an  unfinished  state  as  to  be  incapable  of  measurement  That 
case  is  therefore  no  authority  against  the  views  we  have  already 
taken. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Mabtha  M.  Swkbt.  9.  Chaslks  W.  SsBiiiiAir. 

The  statute, — Ror,  St,  c  64,  {  §  S-lOr^whicb  provides,  that,  when  the  plain- 
tiff', being  an  vnmarried  woman,  shall  marry  before  fine]  jndgment  in  the  sail, 
and  the  hosband  sfaa]!  omit  to  enter  his  own  name  vrith  that  of  his  wife  npoa 
the  deeket  and  give  seenrity  ibi  costs  by  the  third  day  of  the  fint  term  next 
after  the  maniafe,  Jadgawat  shall  be  readered  in  iavor  of  the  d«tadaDt,doea 
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not  apply  to  a  oase,  where  the  marriage  takes  place  after  fina]  jndgonent  haa 
been  rendered  in  the  ease  in  the  county  conrt,  and  while  the  case  is  pending 
npon  exceptions  in  the  supreme  court.* 

Qiurre,  Whether  this  statata  applies  to  a  prosecution  under  the  satnte  in  refer- 
ence  to  bastardy. 

tJpon  the  trial  on  a  complaint  for  bastardy  the  defendant  is  not  entitled  to  ask  the 
complainant,  on  crose-etamination,  whether,  after  discovering  her  pregnancy, 
she  oonsolted  a  physician  in  reference  to  procuring  an  abortion;  neither  is  he 
entitled  to  prove  by  other  testimony*  that  she  did  in  fact  have  such  consultation. 

Nor  is  the  defendant,  on  such  trUtl,  entitled  to  prove,  that  another  man,  who  is 
alleged  by  the  defendant  to  be  the  real  lather  of  &e  child,  but  who  has  not 
been  called  as  a  witness  in  the  case,  consulted  a  physician  m  reference  to  an 
abortion  prior  to  the  time  when  the  complainant  testified  she  first  became  aware 
of  her  pregnancy. 

Proof,  from  other  witnesses,  that  the  complainant,  in  a  prosecution  for  bastardy, 
has  made  statements  in  reference  to  the  palemity  of  the  child  inconsistent  with 
her  testimony  npon  the  stand,  entitles  her  to  call  witnesses  to  sustain  her  gen- 
eral good  character  for  truth. 

But  when  a  witness  Is  contradicted,  merely,  by  evidence  which  tends  to  show  the 
fact  to  which  he  testifies  to  be  otherwise  than  as  sworn  to  by  him,  the  party 
calling  him  is  not  entitled  to  call  witnesses  to  sustain  his  general  good  character 
for  truth.     Semb. 

A  prosecutkm  for  bastardy  b  not  whfahi  the  statute^  which  allows  a  review  <'in 
civil  causes  tried  before  the  county  oonrt.'*t 

Thib  was  a  complaint  under  the  statute  in  reference  to  bastardy. 
Plea,  not  gailty,  and  trial  by  the  court,  September  Term,  1846,— 
BsifNETr,  J.,  presiding* 

On  trial  the  complainant  testified,  on  cross-examination,  that  she 
had  no  connection  with  any  man  except  the  defendant  near  the 
period  when  the  child  was  begotten,  which  she  alleged  was  about 
the  twenty  seventh  of  September,  1845,  and  that  she  did  not  suepect 
her  pregnancy,  nntil  after  that  time,  and  that  she  nerer  communi- 
cated it  to  any  one,  until  after  Dr.  Sprague  called  to  see  her  at  the 
house  of  one  Stimpson,  where  she  then  lived,  on  an  occasion  when 
she  was  sick,  and  that  the  first  person  to  whom  she  communicated 

«  See  ZtaM,  .AhsV,  v.  £«a,  ^«t,  Windsor  Co.      f  See  JMtsftn  V.  Dmm,  16  Vt.  474« 
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it  was  Mrs.  Stimpsony  with  whom  she  resided ;  bnt  that  she  never 
talked  with  Dr.  Sprague  respecting  it,  ontil  she  saw  him  at  his  own 
house,  although  she  testified,  that  she  was  sick  at  Stimpson's  house 
before  this,  and  that  Dr.  Sprague  attended  her  there.  The  counsel 
for  the  defendant  then  proposed  to  inquire  of  her,  whether  she  re- 
quested Dr.  Sprague,  at  the  time  she  saw  him  at  his  own  house,  to 
procure  an  abortion, — and  if  so,  what  she  said ;  to  which  the  counsel 
for  the  complainant  objected,  and  the  court  sustained  the  objection. 

The  defendant  called  Dr.  Sprague  as  a  witness,  who  testified,  that 
he  attended  the  complainant  at  Stimpson's  house  on  the  second, 
fourth,  fifth  and  twenty  third  days  of  October,  1845,  and  that  she  at 
all  these  times  admitted  to  him  her  pregnancy.  The  defendant's 
counsel  then  proposed  to  inquire  of  the  witness,  whether  the  com- 
plainant, at  the  time  she  called  upon  him  at  his  own  house,  which  it 
appeared  was  in  November  or  December,  1845,  consulted  him  in 
reference  to  procuring  an  abortion ;  to  which  the  counsel  for  the 
complainant  objected,  and  the  objection  was  sustained  by  the  court. 
This  witness  also  testified  to  declarations. of  the  complainant,  which 
tended  to  show,  that  some  other  person  than  the  defendant  was  the 
father  of  the  child,  although,  in  such  declarations,  no  particular  per- 
son was  designated  as  the  father.  This  witness  farther  testified, 
that  he  was  first  applied  to  by  Stimpson,  with  whom  the  complainant 
resided,  to  furnish  medical  aid  to  the  complainant,  as  early  as  the 
sixteenth  of  September,  1845 ;  and  the  defendant  offered  to  prove, 
that  Stimpson  then  consulted  with  the  witness  in  reference  to  pro- 
curing an  abortion ;  but  the  testimony  was  objected  to  by  the  coun- 
sel for  the  complainant  and  was  excluded  by  the  court. 

The  defendant  also  called  as  a  witness  one  Bartley,  who  gave  evi- 
dence tending  to  prove  an  act  of  sexual  intercourse  between  the 
complainant  and  Stimpson  on  the  twenty  fifth  of  September,  1845 ; 
and  also  one  Stebbins,  who  testified  to  acts  of  indecent  familiarity 
between  the  complainant  and  Stimpson  previous  to  that  time. 

The  counsel  for  the  complainant  then  offered  evidence  tending  to 
prove  the  complainant  to  be  a  person  of  ^ood  reputation  for  truth 
and  veracity ;  to  which  the  defendant  objected,  but  the  objection 
was  overruled  and  the  evidence  admitted. 

The  counsel  for  the  complainant  also  called  Stimpson  as  a  wit^ 

ness,  who  denied  that  he  had  the  connection  with  the  complainant 
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which  was  testified  to  by  the  witness  Bartley,  or  that  the  indecent 
fainiliarities  had  passed  between  them,  which  were  testified  to  by 
the  witness  Stebbins.  On  cross  examination  this  witness  denied, 
that  he  informed  Dr.  Sprague  as  early  as  S^temher,  1645,  that  he 
feared  the  complainant  was  pregnant,  or  that  he  then  consulted  with 
Dr.  Sprague  in  reference  to  procuring  an  abortion ;  and  thereupon 
the  defendant  again  called  Dr.  Sprague  as  a  witness,  who,  upon  in* 
quiry  allowed  by  the  court,  contradicted  Stimpson  upon  both  these 
points. 

The  defendant  also  offered  to  prore,  that  the  witnesses  Bartley 
and  Stebbins  sustained  good  characters  for  truth  and  Teracity ;  but 
this  testimony  was  objected  to,  and  was  excluded  by  the  court. 

The  court  rendered  judgment  for  the  complainant,  and  made  an 
order  of  filiation  accordingly.  The  defendant  then  claimed  the 
right  to  enter  a  review,  and  offered  sufficient  security,  as  required 
by  the  statute ;  but  the  counsel  for  the  complainant  objected,  that 
no  review  could  by  law  be  allowed  in  a  case  of  this  nature ;  and  the 
court  sustained  the  objection. 

After  the  suit  was  entered  in  the  supreme  court,  the  defendant 
filed  a  certificate  of  the  marriage  of  the  complainant,  February  6, 
1847,  and  moved  for  judgment,  under  the  statute,  for  the  reason  that 
the  husband  had  not,  by  the  third  day  of  the  first  term  next  after  the 
marriage,  entered  his  own  name  with  that  of  his  wife  upon  the 
docket  of  the  supreme  court  and  given  security  for  costs. 

P.  C  Tucker  and  C.  D.  Kasson  for  defendant. 

1.  If  this  is  an  "  action,  or  suit**  it  must  be  dismissed,  under  the 
Revised  Statutes,  chap.  64,  sec.  10.  It  is  such,  for  it  is  an  adver- 
sary proceeding  in  a  judicial  tribunal,  in  which  the  parties  are  indi- 
viduals, where  a  judgment  may  be  rendered  for  costs  to  either  party, 
and  for  damages  sustained,  and  in  which  pleadings  may  be  had. 
Robie  V.  McNiece,  7  Vt.  419.  Gray  v.  Fulsome,  7  Vt.  462.  Coomes 
T.  Knty^,  11  Yt.  543.  Spear  y.  Forrest,  15  Vt.  435.  There  has 
yet  been  no  "  final  judgment "  rendered.  An  execution  may  issue 
upon  every  final  judgment ;  none  can  issue  here.  The  files  and  the 
record  are  in  this  court ;  if  this  judgment  be  affirmed,  it  is  a  judg* 
ment  of  this  court. 

2.  The  defendant  claims,  that  it  was  competent  for  him  to  in- 
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quire  of  the  complainaDt  whether  she  had  applied  to  a  physician  to 
procure  an  abortion  during  her  pregnancy.  If  her  answers  had 
shown,  as  it  was  claimed  by  the  defendant  they  would,  that  such  ap- 
plication had  been  made  at  the  instance  of  Stin^Mon,  it  would  ha?e 
tended  to  prove  him  concerned  in  her  situation.  An  affirmative 
answer  would  not  have  been  the  confession  of  a  crime ;  for  no  stat- 
nte  in  reference  to  abortions  then  existed  in  this  state ;  and  an  uup 
flsceessfoi  attempt  to  procure  an  abortion  is  not  an  offence  at  com- 
mon law. 

3.  The  defendant  claims,  that  it  was  competent  for  him  to  inquire 
of  Dr.  Sprague  as  to  any  ^plication  made  to  htm  by  the  complain- 
ant to  procure  an  abortion. 

4.  The  testimony  in  support  of  the  oompiainanfs  general  char- 
acter was  inadmissible.  The  rule  is  limited  to  cases,  where,  upon 
croes  examination,  the  witness  gives  answers  tending  to  impeach 
himselC     1  Phil.  £v.  308.    State  r.  Roe,  12  Yt  ^. 

5.  But  if  this  testimony  were  rightly  admitted,  then  the  exclu- 
sion of  the  evidence  to  sustain  the  general  character  of  the  witnesses 
Bartley  and  Stebbins  was  erroneous. 

6.  The  defendant  was  entitled  to  a  review.  7  Vt.  419.  11  VL 
54a    7Vt452.     16Vt.  435. 

A.  Peek  and  SmdOey  4*  i'Aefjps  for  complainant. 

The  statute,~Rev.  St,  c.  64,  %%  S-10,-^as  intended  to  apply 
only  to  cases  where  the  action  abated  at  common  law.  At  common 
law,  when  coverture  of  the  plaintiff  intervened  between  the  verdict 
and  the  day  tn  hMk,  the  suit  did  not  abate,  but  the  plaintiff  had 
judgment ;  and  the  marriage  of  the  plaintiff,  pending  suit,  did  not 
ipso  facto  abate  the  suit,  but  only  rendered  it  abateable.  Com.  Dig. 
120.  1  Bac.  Ab.  16.  Arch.  PI.  386.  4  Ham.  4.  1  Sid.  143. 
13  Co.  134  b.  10  Johns.  318.  Cro.  Car.  332.  1  Lev.  169. 
Hence,  clearly,  if  th»e  is  not  only  verdict,  but  judgment  thereon, 
in  the  county  court,  and  the  plaintiff  marry  while  exceptions  are 
pending  in  the  supreme  coiirt,  the  action  will  not  abate,  as  the  ex- 
ceptions are  in  the  nature  of  a  writ  of  error.  The  case  had  pro- 
ceeded to  final  judgment  in  the  county  court,  within  the  meaning  of 
the  statute.  The  death  of  a  party,  while  the  suit  is  pending  on  ex- 
ceptions, will  not  abate  the  suit     Waiker  v.  King,  8  Aik.  304. 
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This  is  not  such  an  action  as  is  contemplated  in  the  statute ;  it  is 
not  a  proceeding  in  the  course  of  the  common  law. 

2.  The  facty  whether  the  complainant  had  consulted  a  physician 
in  reference  to  procuring  an  abortion,  was  wholly  foreign  to  the 
issue.  Nor  would  the  witness  be  bound  to  answer  the  question,  as 
tending  to  degrade  and  criminate  her.  1  Greenl.  £v.  606.  For 
the  same  reasons  the  court  held  correctly,  that  Dr.  Sprague  could 
not  be  asked,  whether  the  complainant  had  consulted  him  in  refer- 
ence to  procuring  an  abortion. 

3.  The  evidence  as  to  the  complainant's  general  character  for 
truth  was  correctly  admitted.  State  y.  Roe,  12  Vt.  111.  And  the 
evidence  sustaining  the  characters  of  Bartley  and  Ste1>bins  was 
prq[>erly  excluded.  The  distinction  is  well  settled,  that  when  a 
witness  is  impeached,  either  by  evidence  of  general  reputation,  or 
by  showing  that  he  has  given  different  statements  as  to  the  facts  to 
which  he  testifies,  evidence  in  support  of  his  character  for  truth  is 
admissible.  But  when  the  witness  is  simply  contradicted,  such  evi- 
dence is  not  admissible. 

4.  The  statute  provision  for  a  review  applies  only  to  cases  where 
there  is  a  common  law  trial  and  judgment.  This  case  arises  under 
a  special  statute  jurisdiction. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  We  think  the  motion  of  the  defendant  to  dismiss 
his  own  exceptions  is  without  foundation.  The  grounds,  upon 
which  the  motion  is  based,  are,  that  the  plaintiff  has  intermarried 
since  the  case  came  into  this  court,  and  that  the  husband  has  neg- 
lected to  join  with  the  wife  in  the  prosecution  of  the  suit  by  an  entry 
of  their  names  on  the  docket  of  the  court,  on  or  before  the  third  day 
of  the  term  next  after  the  marriage.  The  statute — Rev.  St.  329 — 
provides,  that,  if  a  woman  shall  commence  an  action,  or  suit,  and 
marry  before  Jinal  judgment,  the  suit  shall  not^abate,  but  the  hus- 
band may  prosecute  the  suit  with  her,  by  giving  bonds  for  costs  of 
prosecution  and  entering  their  names  upon  the  docket.  If  this  be 
not  done,  the  defendant  may  file  a  certificate  of  the  marriage  and 
have  judgment  against  them  for  bis  costs. 

If  it  be  assumed,  that  the  statute  extends  to  a  proceeding  like 
this,  while  pending  in  the  county  court, — which  I  am  led  to  doubt, 
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—still  it  is  obYioos,  that  this  motion  shoold  not  prevail.  There  had 
been,  before  the  marriage,  a  final  judgment  in  the  county  court ; 
and  the  defendant  had  brought  the  case  into  this  court  upon  excep- 
tions to  reverse  it  The  proceeding  is  a  proceeding  in  error,  and 
the  defendant  in  the  original  suit  maj  be  regarded  as  the  prosecutor 
upon  the  exceptions.  If  the  exceptions  do  not  prevail,  the  judgment 
of  the  county  court  is  left  in  full  force ;  and  if  the  defendant  should 
succeed  in  getting  his  own  exceptions  dismissed,  I  do  not  see  but 
the  same  result  must  follow.  The  motion  to  dismiss  is  therefore 
overruled. 

We  see  no  ground  of  error  in  the  proceedings  of  the  county  court 
on  the  trial.  It  is  claimed,  that  the  county  court  erred,  in  not  per- 
mitting the  plaintiff  to  be  asked  the  question,  whether  she  had  not 
consulted  a  physician  in  reference  to  procuring  an  abariian.  It  is 
quite  obvious,  that  to  have  allowed  the  inquiry  would  have  been 
improper.  Let  the  question  have  been  answered  as  it  might  have 
been,  the  answer  could  have  had  no  tendency  either  to  have  proved 
or  disproved  the  fact,  whether  the  defendant  was  the  father  of  the 
child,  or  not, — which  was  the  point  at  issue.  If  there  were  no  other 
reason,  why  the  question  should  not  have  been  asked,  this  was  suffi- 
cient Certainly,  it  could  not  be  claimed  as  proper  matter  by  way 
of  impeaching  the  witness. 

It  is  claimed,  that  the  county  court  erred  in  permitting  evidence 
to  be  given  of  the  general  good  character  of  the  plaintiff  for  truth 
and  veracity  It  appears  from  the  case,  that  the  defendant  had  given 
in  evidence  the  declarations  of  the  complainant,  which  went  to 
show,  that  some  other  person  than  the  defendant  was  the  father  of 
the  child.  This  was  inconsistent  with  her  testimony  on  the  stand, 
and  had  the  effect  to  impeach  her  as  a  witness,  upon  the  ground 
that  she  had  given  a  different  relation,  in  regard  to  the  paternity  of 
the  child,  from  the  one  given  on  the  stand.  It  was  held  in  the  case 
of  State  V.  Roe,  IS  Vt  111,  that  where,  on  the  cross  examination 
of  a  witness,  it  appeared  he  had  given  a  different  relation  from  the 
one  given  on  the  stand,  the  party  calling  the  witness  might  sustain 
him  by  proof  of  his  general  good  character  for  truth.  That  case 
was  decided  upon  the  authority  of  a  previous  decision,  of  the  like 
import,  in  the  case  of  Fuller  v.  Sanford,  The  question,  then, 
decided  in  that  case,  we  should  regard  as  at  rest  in  this  state,  what- 
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e?er  the  rule  may  be  in  England.  The  only  qaestion  open  is,  does 
the  present  case  come  within  the  rule  which  we  have  established  ? 
It  is  trae,  the  complainant  is  made  a  witness  by  statute,  in  relation 
to  the  paternity  of  the  child ;  but  we  see  no  reason,  why  the  same 
rule  should  not  be  adopted  in  relation  to  sustaining  her,  when  im- . 
peached,  which  would  be  applied  to  a  common  law  witness ;  and  it 
can  make  no  difrerence«  whether  it  appear  from  the  cross  examina- 
tion, or  from  the  examination  of  other  witnesses,  that  the  witness  on 
the  stand  has  given  a  different  relation  from  the  one  given  on  the 
trial. 

Some  other  questions  were  made  on  the  trial;  but  we  do  not 
■  deem  them  of  sufficient  importance  to  occupy  any.  time. 

In  regard  to  the  denidl,  by  the  county  court,  of  a  review  of  the 
cause,  it  may  be  said,  that  the  statute  has  received  but  one  practical 
construction;  and  that  has  been  in  unison  with  the  ruling  of  the 
county  court  This  cannot  be  regarded  as  an  action,  within  the 
purview  of  the  statute,  allowing  either  party  once  to  review  his 
cause.  The  object  of  this  proceeding  is  to  procure  an  order  of  filia- 
tion upon  the  putative  father,  and  Uius  compel  him  to  aid  the  mother 
in  the  support  of  the  child, — ^and  not  to  recover  a  sum  in  damages, 
for  any  independent  claim,  which  she  may  have  against  the  father. 

The  result,  then,  is,  the  judgment  of  the  county  court  is  affirmed. 


Vermont  Central  Rail  Road  Company  v.  George  Clayes. 

By  MCtion  four  of  the  atatate  iacorpoFatbg  the  VermoDt  Central  Rail  Road 
Company,  certain  penona  named  were  constituted  commissionerB  for  receiving 
anbscriptioiia  to  the  capital  stock  of  the  company;  and  it  was  enacted  as  fol- 
lows,— "  And  every  person,  at  the  time  of  sabscribiDg,  shall  pay  to  the  com- 
missioners five  dollars  on  each  share  for  which  he  may  snhscribe,  and  each 
snbscriber  shall  be  a  member  of  said  company;*'  and  It  was  farther  enacted, 
that  when  one  theosand  shares  should  be  ■obacribed,  the  commissioners  might 
isane  a  notice  for  the  atockholders  to  meet  and  elect  directors.  The  defendant, 
after  tome  other  shares,  bnt  less  than  one  thoasand,  had  been  subscribed  for, 
subscribed  for  fifly  shares,  and,  instead  of  paying  to  the  commissioners,  in 
money,  five  dollars  upon  each  share  at  the  time  of  subscribing,  he  gave  them 
Im  promissory  note  for  that  amount,  being  two  hundred  and  fifty  dollars,  which 
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was  made  payable  to  *■  Hie  ComminiiiDen  of  the  Vennost  Cestnl  Rul  Roa4 
CofDpeny"  oa  demaiid,  for  Talae  received.  Tbis  note  Was  received  from  the 
commissioners  by  the  corporation,  upon  its  ei^ganization.  And  it  was  held,  that 
the  note  was  given  opon  sniBcient  consideration,  and  that  it  was  a  valid  note  in 
the  hands  of  the  corporation. 

AmHt  wna  also  held,  that  an  actloD  might  be  snsuined  npon  the  note  in  the  name 
of  the  corporation. 

And  it  was  also  held,  that  the  proviaion  in  the  charter,  that  each  aaboeriber  should 
be  a  member  of  the  company,  and  the  fact  that  others  had  anbscribed  for  stock 
previoos  to  the  defendant's  sabscription,  were  sufficient  to  show,  that  the  cor- 
poration was  in  esse  at  the  time  of  making  the  note,  and  so  capable  of  taking 
the  promise,  through  their  agents,  the  commissioners,  notwithstanding  their  right 
to  organize  was  made  to  depend  npon  certain  conditions,  which  were  not  foUy 
complied  with  nntil  afler  the  note  was  executed. 

Assumpsit  upon  a  promissory  note.  Plea,  the  general  issae,  and 
trial  by  the  court,  NoTember  Adjourned  Term,  1847, — Bennett,  J., 
presiding. 

On  trial  the  plaintiffs  gare  in  evidenee  the  note  declared  upoo^ 
signed  by  the  defendant,  and  dated  July  18,  1845,  and  which  was 
in  these  words, — "  On  demand  for  value  received  I  promise  to  pay 
the  Commissioners  of  the  Verra<Mit  Central  Rail  Road  Company 
two  hundred  and  fifty  dollars."  The  plaintiA  also  gave  in  evidence 
a  subscription  list  to  the  capital  stock  of  the  corporation,  upon  which 
it  appeared  the  defendant  had  subscribed  for  fifty  shares,  and  that 
other  individuals  had  subscribed  for  stock,  previous  to  the  defend* 
ant,  amounting  in  all  to  six  hundred  and  thirty  one  shares.  The 
plaintiffs  also  gave  in  evidence  their  act  of  incorporation,  enacted 
by  the  legislature  of  Vermont  in  1848,  by  the  fourth  section  of 
which  Charles  Paine  and  others,  who  were  named,  were  constituted 
commissioners  to  receive  subscriptions  to  the  capital  stock  of  the 
corporation,  and  by  which  it  was  enacted  as  follows, — **  And  every 
person,  at  the  time  of  subscribing,  shall  pay  to  said  commissioners 
five  dollars  on  each  share  ibr  which  he  may  subscribe,  and  each 
subscriber  shall  be  a  member  of  said  company ;"  and  by  which  it 
was  also  enacted,  that  when  one  thousand  shares  should  be  sub- 
scribed, or  as  soon  thereafter  as  the  commissidners  ahould  deem 
proper,  a  meeting  of  the  stockholders  might  be  called  by  the  com'^ 
missiotters  for  the  purpose  of  electing  directors;  and  that,  when 
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directors  were  so  elected,  the  commissioDers  should  delirer  to  them 
the  books  of  sobscription,  and  aJl  sums  of  money  deposited  with 
them  on  all  shares  subscribed.  It  appeared,  that  the  note  in  suit 
was  gi?en  by  the  defendant  in  settlement  for  the  first  five  dollars  on 
each  share  subscribed  by  him,  which  was  required,  by  the  charter, 
to  be  paid  at  the  time  of  subscribing,  and  that  he  paid  nothing  in 
any  other  form. 

Upon  these  facts  the  county  court  rendered  judgment  in  faror  of 
the  plaintiffs,  for  the  amount  of  the  note.    Exceptions  by  defendant. 

C  Russell  for  defendant. 

1.  It  is  insisted,  that  the  note  in  suit  is  without  consideration  and 
of  no  validity.  By  the  act  of  incorporation  the  duties  of  the  com- 
missioners are  defined,  and  they  must  conform  to  its  provisions;  it 
does  not  authorize  them  to  take  notes,  either  to  themselves,  or  to 
the  corporation,  but  only  to  receive  five  dollars  in  money  upon  each 
share,  at  the  time  of  subscribing ;  and  if,  acting  under  a  statutory 
authority,  the  commissioners  did  not  conform  to  its  provisions,  their 
acts  are  invalid.  The  subscribing  for  the  stock,  merely,  without 
making  the  .payment  required,  did  not  entitle  the  defendant  to  the 
stock ;  and  it  does  not  appear,  that  any  stock  was  ever  issued  to 
him.     Unian  Tump.  Co,  v.  Jenkins^  1  Caine's  Cas.  in  Error,  86. 

2.  The  plaintiflb  cannot  maintain  this  action.  The  note  b,  upon 
its  face,  the  note  of  the  defendant  to  the  commissioners,  and  con- 
tains an  absolute  promise  to  pay  the  commissioners,  and  no  other. 
If  valid,  the  commissioners  must  be  considered  as  having  taken  it  to 
themselves,  in  lieu  of  money.  The  corporation  had  a  legal  right  to 
require  the  money  from  the  commissioners,  and  the  commissioners 
took  upon  themselves  to  pay  the  corporation  in  money,  and  received 
the  note  for  their  own  security  and  benefit  The  words  "  Commis- 
sioners of  the  Vermont  Central  Rail  Road  Company  "  are  merely 
descriptive  of  the  persons  named  in  the  act ;  and  therefore  the  per- 
sons composing  the  commissioners  are  the  pn^r  persons  to  sue 
upon  the  note. 

The  instrument  cannot  be  deemed  a  promissory  note  to  the  cor* 
poration,  for  the  reason,  that,  at  the  time  it  was  executed,  the  one 
thousand  shares,  required  by  the  statute  as  preliminary  to  organiza- 
li<»,  had  not  been  subscribed.     At  that  time  it  was  wholly  uncer- 
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tain,  whether  sach  a  corporation  would  e?er  exist,  so  as  to  have 
capacity  to  enter  into  legal  contracts.  The  corporation,  then,  can- 
not adopt  such  an  instrument  and  declare  upon  it  as  a  prcxnisaorj 
note,  but  must  declare  upon  it,  if  at  all,  as  a  special  contract,  alleg- 
ing the  consideration. 

Plait  4r  ^^ck  and  A.  Peck  for  plaintiffs. 

1.  The  provision  in  the  act  of  incorporation  does  not  make  tb6 
actual  payment  of  the  five  dollars  indispensable  to  the  validity  of  the 
subscription ;  it  is  directory,  and  is  introduced  for  the  benefit  of  the 
corporation,  and  may  be  waived.  The  note,  being  given  for  this 
sum,  rests  on  good  consideration ;  and  as  the  plaintiffs  have  adopted 
the  note,  no  question  as  to  the  power  of  the  commissioners  can 
arise. 

2.  The  consideration  for  the  note  passed  from  the  plaintiffs;  and 
the  rule  is,  that,  if  the  principal  and  agent  are  named  in  the  con- 
tract, and  the  consideration  moves  to  the  other  party  firom  the  prin- 
cipal, the  contract  is  with  the  latter,  and  he  may  sue  upon  it  The 
promise  moves  upon  the  consideration ^  and  to  the  party,  from  whom 
it  flows.  WhiteUtto  v.  Cahoon,  1  D.  Ch.  205.  Arlington  v.  Hinds, 
lb.  431.  Piggidi  v.  Tkampsan,  3  B.  d&  P.  147.  Gibnore  v.  Pope, 
5  Mass.  491.  Commercial  Bank  v.  Fyenchj  21  Pick.  486.  1  Am. 
Lead.  Cas.  460.  IHsh  v.  Webster,  5  Greenl.  171.  1  Fairf.  441. 
State  V.  Boies,  2  Fairf.  474. 

3.  The  defendant  having  pleaded  the  general  issue  cmly,  the  ex- 
istence of  the  corporation  is  admitted.  Besides,  by  the  act  of  incor* 
poration  the  company  has  a  legal  existence  on  the  first  subscription 
of  stock,  even  before  organization ;  and  the  note,  being  given  for  a 
consideration  moving  from  the  corporation,  is,  in  legal  effect,  paya- 
ble to  the  corporation,-— especially  as  the  office  of  commissioners, 
and  not  the  persons,  is  named  in  the  note. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  It  is  claimed  by  the  defendant,  that  the  note  now 
in  controversy  is  mthout  consideration.  The  defendant  and  others 
had  signed  an  instrument,  by  which  the  subscribers  agreed  to  take, 
and  did  take,  the  number  of  shares  of  the  capital  stock  of  the  com- 
pany, affixed  to  their  respective  names;  and  this  defendant  sub- 
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scribed  for  fifty  shares  of  the  stock.  The  note  in  suit  was  giren  for 
the  first  five  dollars  payable  on  each  respective  share,  which,  by  the 
terms  of  the  charter  of  incorporation,  was  to  be  paid  to  the  commis- 
sioners at  the  time  of  the  subscription.  This,  it  is  said,  cannot  con- 
stitute a  sufficient  consideration  to  sustain  the  note ;  but  we  think 
otherwise. 

By  the  terms  of  the  charter  each  subscriber  becomes  a  stock- 
holder and  a  member  of  the  company ;  and  the  interest  thereby 
acquired  is  a  sufficient  consideration  to  support  an  action  for  the 
amount  subscribed,  against  the  person  subscribing,  upon  an  express 
promise  to  pay  the  subscription.  See  Wordsworth  on  Joint  Stock 
Con^anies,  317 ;  39  Law  Lib.  85.  Worcester  Tump.  Co.  ▼.  Wil- 
son, 5  Mass.  80.  Ooshen  Tump,  Co.  ▼.  Hurtin,  9  Johns.  217, 
Dutchess  Cotton  Manf.  Co.  y.  Davis,  14  Johns.  238.  Baltimore 
l\tmp.  Co.  Y.  Barnes,  6  Har.  &  Johns.  57.  The  defendant,  hav- 
ing given  his  note  for  the  first  instalment  to  be  paid  upon  his  shares, 
cannot  stand  in  any  more  &vorable  light,  than  if  the  action  had 
been  upon  a  subscription  containing  an  express  prombe  to  pa^  the 
smount  subscribed,  as  the  same  shoufd  be  assessed.  Though  the 
corporation  was  not  in  point  of  fact  organized  at  the  time,  when 
this  defendant  subscribed  for  his  stock,  yet  his  concurrence  in  ob- 
taining and  acc^ting  the  charter  of  incorporation,  and  thereby  be- 
coming- himself  a  member  of  the  corporation,  raises  a  mutuality  in 
his  contract,  and  gives  efficiency  to  his  subscription. 

We  do  not  think,  that  the  simple  fact,  that  the  commissioners  ac- 
cepted the  note  of  the  defendant  in  lieu  of  so  much  money,  or,  as 
the  case  finds,  in  settlement  of  the  sum  which  was  to  have  been  paid 
upon  the  makii^  of  the  subscription,  can  have  the  effect  to  gire  the 
defendant  the  right  to  repudiate  his  contract,  or  render  it  void  for 
want  of  consideration.  The  corporation,  having  accepted  this  note 
as  so  much  cash,  could  not  certainly  deny  to  the  defendant  the 
rights  and  privileges  of  a  corporator. 

The  act  does  not,  as  in  the  case  of  bank  charters,  require  the  first 
instalment  to  be  paid  in  specie ;  and  no  good  reason  is  perceived, 
why  it  should.  If  it  is  paid  in  money's  worth,  every  valuable  pur- 
pose of  a  payment  is  answered ;  and  we  see  no  objection  to  the 
commissioners  regarding  the  defendant's  note  as  nK>ney's  worth,  if 
they  saw  fit.    There  is  no  pretence,  that  the  puUtc  have  in  interest 
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lA  this  subject,  as  in  the  case  of  moaied  corporations,  which  needs 
protection,  and  which  might  lead  the  court  to  require  a  strict  per- 
formance  of  the  provisions  of  the  charter.  There  is  no  pretence, 
that  this  note  was  taken  in  bad  faith,  or  to  the  injarj  of  any  of  the 
corporators.  It  is  quite  another  question,  whether  the  corporation 
might  have  declined  to  have  received  this  note  of  the  commissioners, 
and  required  of  them  to  have  advanced  the  money,  if  they  had 
thought  proper.  But  we  are  not  called  on  to  pass  upon  any  such 
question.  Neither  are  we  required  to  determine,  what  would  have 
been  the  rights  of  the  defendant,  as  a  corporator,  if  the  corporatiom 
had  declined  to  receive  the  note  from  the  conmiissioners ;  but,  hav- 
ing received  it,  the  defendant  must  be  entitled  to  all  the  rights  he 
would  have  had,  if  he  bad  paid  the  money  upon  subscribing ;  and« 
upon  the  principle  of  nuUuality^  the  note  must  be  held  valid  in  the 
bands  of  the  corporation. 

In  the  case  of  The  Union  Tump.  Co,  v.  Jenkins^  1  Caine  381, 
the  act  of  incorporation  required  the  payment  of  ten  dollars  on  a 
share  at  the  time  of  sabscription.  The  defendant  subscribed  for 
two  hundred  and  eighty  shares,  but  paid  nothing*;  neither  was  any 
thing  demanded  by  the  commissioners.  It  was  in  that  case  urged, 
that,  as  the  first  instalment  of  ten  dollars  was  not  paid,  the  contract 
was  incomplete,  and  not  obligatory  upon  the  company,  and  conse- 
quently not  binding  npon  the  defendant  But  the  supreme  court 
held,  that  this  did  not  afiect  the  validity  of  the  subscription.  Though 
the  Court  of  Errors  reversed  that  decision,  (see  1  Cain^'s  Cases  in 
Error,  86,)  it  may  well  be  questicmed,  which  is  the  better  opinion. 
But  in  the  case  now  before  us,  not  only  was  the  fivt  dollars  on  a 
share  demanded  bj  the  commissioners  at  the  time  of  subscription, 
but  it  was  in  fact  paid  to  them  in  the  defendant's  note,  which  the 
case  finds  was  received  in  settlement  of  the  first  instalmenr  pay  able 
on  the  shares  subscribed  for.  If  the  present  note  is  not  valid,  the 
whole  subscription  is  void,  and  neither  party  acquired  any  rights  by 
means  of  it    This,  we  think;  can  hardly  be  contended  for. 

The  more  important  question  would  seem  to  be,  can  the  present 
plaintiffs  maintain  an  action  on  this  note  ?  It  is  said,  the  corpora- 
tion was  not  in  esse  at  the  time  of  making  the  promise.  If  this  be 
so,  it  would  be  difficult  to  get  over  the  objection.  But  the  first  sec- 
tion of  the  plaintifls'  act  of  incorporation  declares  in  express  terms. 
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that  such  persons,  as  shall  thereafter  become  stockholders  of  said 
company,  are  constituted  a  body  corporate,  dLc.  Though  it  is 
necessary,  that  every  corporation  should  hare  corporators,  yet  we 
find  by  the  fourth  section  of  the  act,  that  every  subscriber  for  stock 
becomes  per  se  a  corporator ;  and  by  the  subscription  paper,  which 
is  made  a  part  of  the  case,  it  appears,  that  there  were  several  sub- 
scribers for  stock  prior  to  the  defendant's  becoming  one.  Each 
subscriber  for  stock  per  se  becomes  a  member  of  the  corporation, 
and  all,  as  fast  as  they  subscribe,  become  corporators,  under  the 
provisions  of  the  act.  To  justify  an  organization  of  the  corporation, 
certain  things  are  made  necessary ;  but  in  the  eye  of  the  law  this 
corporation  should  be  regarded  in  esse  before  they  have  the  right  to 
organize.  It  is  the  statute,  which  creates  the  subscribers  for  stock 
a  corporation,  and  not  their  organizing  under  it.  It  is  usual,  in  acts 
of  incorporation,  to  designate  the  names  of  certain  individuals  as 
corporators ;  but  that  was  not  done  in  this  instance.  As  the  act  in- 
corporates all,  that  shall  thereaHer  become  stockholders,  it  may  be 
taken,  for  the  purpose  of  giving  vitality  to  the  charter  of  incorpora- 
tion, that  the  defendant,  as  well  as  other  subscribers  for  stock,  be- 
came such  on  the  day  the  act  of  incorporation  passed,  although  in 
point  of  fact  they  did  not  subscribe  until  some  time  subsequent. 
See  Chester  Glass  Co,  v.  Dewey,  16  Mass.  94.  If  this  be  not  so, 
the  charter  must,  at  all  events,  have  vitality  from  the  time  individ* 
uals  became  stockholders  in  point  of  fact,  by  an  actual  subscription ; 
and  this  is  sufficient  for  present  purposes. 

The  note  contains  a  promise,  "  to  pay  the  commissioners  of  the 
Vermont  Central  Rail  Road  Company,"  two  hundred  and  fifly  dol- 
lars. It  is  claimed,  that  this  is  a  promise  to  pay  the  individuals, 
who  were  appointed  the  commissioners  for  receiving  subscrip- 
tions for  the  company,  and  not  a  promise  to  the  corporation,  and 
that  such  individuals  alone  have  the  right  of  action.  Although  it 
may  be  true,  that,  as  to  bills  of  exchange,  the  person  named  as  payee 
has  the  right  of  action,  and  not  the  person  who  has  the  beneficial 
interest,  and  that  it  is  to  be  determined  upon  the  inspection  of  the 
bill  alone,  who  has  the  right  of  action,  or,  in  other  words,  who  is 
the  promisee,  and  although  we  should  concede,  that  the  same  prin- 
ciple should  apply  to  promissory  notes,  yet  the  important  inquiry  is, 
who  is  the  payee,  upon  the  face  of  this  note?    Is  it  the  Rail  Road 
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Company,  or  the  indi? idaals  who  constituted  the  board  of  commis- 
sioners? The  commissioners  are  not  named  in  the  note  as  individ- 
nals,  but  only  referred  to  officially,  as  the  commissioners  of  the  ''Ver- 
mont Central  Rail  Road  Company."  If  the  promise  had  been  to 
A.  B.  and  C,  Commissioners  of  the  Vermont  Central  Rail  Road 
Co.,  the  question  would  hare  been  quite  a  different  one  from  what 
18  raised  in  this  case. 

I  think  the  authorities  well  sustain  the  position,  that  where  the 
principal  is  named  in  a  bill  of  exchange,  or  promissory  note,  and 
the  agent  is  not,  except  officially,  —  as  a  promise  to  pay  "the 
cashier  of  the  Bank  of  Bnrlington,'V— the  principal,  who  is  named, 
is  to  be  taken  to  be  the  promisee,  rather  than  the  agent,  who  is  not 
named ;  and  this,  too,  upon  the  face  of  the  instrument.  In  the  case 
of  the  New  York  African  Society  t.  Varick  et  al,  13  Johns. 
38,  the  bond  was  executed  to  the  standing  committee  of  thai  so- 
ciety ;  and  it  was  claimed,  that  the  society  could  not  sustain  an 
action  on  it ;  but  it  was  held  otherwise.  So  in  BaiUy  v.  The 
Onondaga  County  M,  Ins.  Cb.,  in  error,  6  Hill  476,  the  bond 
was  given  to  the  directors  of  the  company,  to  be  paid  to  the  said  di- 
rectors, their  successors  and  assigns ;  and  yet  it  was  held,  in  legal 
effisct,  to  be  a  bond  to  the  company.  In  the  case  of  The  Commer^ 
dal  Bank  ▼.  Frenchy  21  Pick.  486,  the  promise  in  the  note  was  to 
pay  "  the  cashier  of  the  Commercial  Bank,  Boston,  or  his  order ;" 
and  the  action  was  sustained  on  the  note  by  the  bank.  See,  also,  the 
case  of  Bank  of  United  States  y.  Lyman  et  al,  20  Vt.  669,  where 
this  subject  is  ably  and  fully  considered.  Also,  1  Am.  Lead.  Cas., 
p.  461. 

Our  own  courts  have  gone  much  farther  than  is  necessary  to  go 
to  sustain  the  present  action,  and  that,  too,  in  the  case  of  promis- 
aory  notes.  In  Arlington  v.  Hinds,  1  D.  Ch.  431,  the  promise  was 
"  to  pay  Luther  Stone,  town  treasurer,  or  his  successors  in  office ;" 
and  yet  it  was  held,  that  the  town  of  Arlington  might  maintain  the 
action.  In  the  case  of  Bank  of  Manchester  v.  Slason,  13  Vt  334, 
the  bill  was  indorsed  thus,  ''  pay  to  M.  Clark,  Esq.,  cashier;''  and 
yet,  it  appearing  in  evidence,  that  Clark  was  at  the  time  cashier  to 
the  Bank  of  Manchester,  and  that  this  was  the  uniform  mode  of  in* 
dorsing  paper  to  banks,  it  was  held,  that  the  action  was  well 
brought  in  the  name  of  the  bank.    It  may  be  remarked,  that  in  both 
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0f  these  cases  the  agents  are  designated  bj  name,  as  well  as  offi- 
cially, and  there  is  no  designation  of  their  principals,  in  either  case, 
upon  the  face  of  the  paper.  In  the  ease  befcM^e  us  the  commission- 
ers are  a  part  of  the  necessary  machinery  for  getting  this  corpora- 
tion into  operation,  and  are  qu€ui  agents  of  the  corporation,  neces- 
sarily acting  in  their  behalf,  prior  to  an  organization.  We  think, 
that,  upon  this  note,  the  company  are  the  proper  persons  to  bring 
this  action,  and  especially  as  it  appears,  that  the  consideration,  for 
which  the  note  was  given,  was  stock  subscribed  for  by  the  defend- 
ant. In  effect,  it  is  a  promise  to  the  corporation,  through  the  com- 
missioners. 

No  question  was.raised  in  the  county  court  as  to  the  existence  of 
the  plainti(&  as  a  corporatioa,  and  none  has  been  raised  in  argument 
in  this  court,  excepting  whether  they  were  in  esse  at  the  time  the 
note  was  executed ;  and  probably  none  could  be  raised,  under  the 
present  pleadings. 

The  result  is,  the  judgment  of  the  county  court  is  affirmed. 


GusTAvus  A.  Austin  o.  Canfield  Do&win. 

In  an  action  in  favor  of  the  payee  of  a  promissory  Dote  against  one  who  aigned 
itaa  surety  for  the  principal  signer,  the  principal,  having  received  from  the 
defendant  a  release  of  all  liability  for  the  costs  and  expenses  of  the^nit,  is  a 
competent  witness  for  the  defendant ;  for  he  will  be  liable  to  the  plaintiff  for 
the  damages,  if  the  defendant  recover,  to  the  same  extent  that  he  woald  be 
liable  to  the  defendant,  if  the  plaintiff  abonld  recower  ;  and  tberelbre,  his  lia- 
bility for  costs  and  expenses  being  released,  his  interest  is  equally  balanced. 

The  record  of  a  recovery  in  favor  of  the  defendant  in  snch  case,  the  costs  being 
released,  wonld  not  aid  the  defendant  in  a  soit  to  recover  from  the  principal 
the  amount  paid.  For  the  surety,  in  each  action,  must  prove  the  original  eon- 
tract  of  suretyship,  and  the  amount  paid  by  him, — neither  of  which  could  be 
proved  by  the  record;  and  the  only  use  in  proving  the  record  would  be  to  show 
the  identity  of  the  demand,  upon  which  the  payment  was  made. 

And  it  makes  no  difference,  that  the  testimony  of  the  principal  tends  to  reduce 
the  amount  of  the  pUintilTs  recovery  against  the  anrety.  The  judgment  in 
lavor  of  the  plaintiff  transfers  the  principars  liability  to  the  surety  only  to  the 
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exteat  9f  that  judgmeat,  leaving  the  |Nrin<ri|»]  still  liable  to  the  plaintiff  for  th0 
balance  of  the  debt,  if  joeUj  doe.  The  recoid  wcnild  be  no  deleace  to  the 
piiDcipal,  for  the  purpoee  of  limiting  the  amoant  ef  recoTerj,  in  a  suit  againat 
him  by  the  plaintiff. 

If  the  creditor,  withoat  the  aaaent  of  the  sarety ,  vufce  a  bindiBg  coDtlaet  with  (he 

principal  to  extend  the  time  of  pajment  of  the  debt,  the  aaretj  la  diacbaiged* 
It  is  not  neceaaary,  that  the  contract  ahonld  be  ancb  aa  would  prevent  the  cred- 
itor from  anataining  an  action  at  law  on  the  debt  until  the  enlarged  time  of  pay- 
ment; bat  it  is  aafficient,  if  the  contract  be  each,  aa  to  give  the  principal  a 
legal  remedj  upon  it. 

The  payment  of  nanrioue  intereet  npon  a  debt  ia  a  aulBcient  conaideration  fur  a 
promise  for  forbearance;  and  such  promise,  so  made,  will  discharge  the  saretj. 

So  a  pajment  npon  the  debt,  before  the  debt  beeomea  dM»  will  ivppert  such 
promise ;  and  m  auoh  caae  the  sarety  will  be  diaohaiged. 

Assumpsit  upon  a  promissory  note  for  five  hundred  dollars,  dated 
September  17,  1841,  and  made  payable  to  the  plaintiff,  or  order,  in 
one  year  from  date,  with  interest  annually.  Plea,  the  general  issue, 
and  trial  by  jury,  March  Term,  1846, — ^Bennett,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  note  declared  upon» 
which  was  signed  by  Nathaniel  Warner,  Ira  Warner,  Asa  S.  Weller 
and  the  defendant,  and  by  which  thej  promised  jointly  and  severally 
to  pay  the  amount  specified. 

The  defendant  then  offered  in  evidence  the  deposition  of  Ira 
Warner,  one  of  the  signers  of  the  note,  to  which  was  annexed  a  re- 
lease, executed  in  due  form  bj  the  defendant,  of  all  the  costs  and  ex- 
penses which  might  be  incurred  by  the  defendant  on  account  of  this 
suit ; — which  release  the  witness  testified  was  delivered  to  him  pre* 
vioos  to  being  sworn  as  a  witness.  To  the  admission  of  this  evi- 
dence the  plaintiff  objected,  upon  the  ground  that  the  witness  was 
interested  ;  but  the  objection  was  overruled  by  the  court. 

This  witness  testified,  that  the  note  was  executed  solely  for  his 
benefit,  and  that  the  other  signers  were  sureties  for  him ;  and  that 
this  was  known  to  the  plaintiff;  that  in  August,  1642,  and  before 
the  note  became  due,  he  agreed  with  the  plaintiff  to  have  the  time 
of  payment  of  the  note  extended  one  year,  in  consideration  of  his 
paying  to  the  plaintiff  thirty  dollars,  as  interest  upon  said  note  above 
the  sum  of  b\x  per  cent. ;  that,  accordingly,  before  the  note  became 
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due,  he  paid  the  plaintiff  thirty  dollars ;  and  that  this  sum  was  not 
to  be  indorsed  upon  the  note,  bnt  was  understood,  by  both  parties, 
to  be  a  bonus  for  extending  the  time  of  payment. 

The  court  decided,  that  this  evidence,  if  believed  by  the  jury,  dis- 
closed a  defence  to  the  note.  Verdict  for  defendant  Exceptions 
by  plaintiff. 

A,  Peck  and  C,  Adams  for  plaintiff. 

1.  Warner  was  interested,  and  not  competent  as  a  witness. 
Whether  he  is  joint  principal  with  the  defendant,  or  is  the  principal 
and  the  defendant  surety,  he  is  liable  to  the  defendant  for  the  whole, 
or  a  portion  of  the  sum  recovered  in  this  action. 

2.  If  the  witness  is  incompetent  in  chief,  he  is  incompetent  to 
prove  the  execution  and  delivery  of  the  release  before  giving  his 
testimony. 

3.  If  the  release  is  proved,  Warner  is  still  incompetent,  as  the 
release  b  only  for  costs ;  he  is  still  liable  to  indemnify  the  defendant 
from  the  damages  recovered  in  this  suit ;  and  the  record,  if  the 
plaintiff  recover,  will  be  evidence,  in  an  action  in  favor  of  this  d<>- 
fendant  against  the  witness  for  money  paid,  both  to  show  the  fad 
of  the  recovery  and  the  amount.  He  is  therefore  interested  in  the 
record,  as  an  instrument  of  evidence  1  Stark.  £v.  148.  1  Phil. 
£v.  55.     1  Greenl.  £v.  551,  §  404. 

4.  It  is  no  answer  to  this  objection,  to  say  that  the  witness  may 
be  liable  to  the  plaintiff  in  an  action  upon  the  note.  If  the  plaintiff 
recover,  the  liability  of  the  witness  is  conclusively  settled  by  the 
judgment ;  while  if  the  defendant  recover,  the  liability  of  the  wit- 
ness to  the  plaintiff  is  open  to  trial  and  controversy.  Hall  v.  Cecil, 
6  Bing.  174,  [19  E.  C.  L.  47.]  SUgg  v.  Phillips,  4  A.  «&  E.  852, 
[31  E.  C.  L.^203.] 

5.  The  thirty  dollars  claimed  to  have  been  paid  by  the  witness, 
if  so  paid,  is  in  law  a  payment  of  so  much  upon  the  note;  so  that 
the  amount  of  the  liability  of  the  witness,  as  well  as  of  the  defend- 
ant, upon  the  note,  is  in  controversy  in  this  suit;  and  the  testimony 
of  the  witness  tends  directly  to  reduce  the  damages.  Maxnwaring 
V.  Mutton,  1  Stark.  R.  85,  [2  E.  C.  L.  306.] 

6.  The  agreement  to  delay,  for  an  illegal  consideration,  was  not 
legally  binding  upon  the  plaintiff.    The  payment  of  the  usurious  in- 
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terest  operated  as  a  payment  apon  the  note ;  and  the  law  will  so 
apply  it  Hence  Warner  could  not  hare  set  ap  thn  contract  and 
payment  in  )>aT  of  an  action  upon  the  note,  as  part  payment  is  not 
good  consideration  for  a  contract  to  delay.  The  contract  must  be 
upon  valid  consideration,  and  such  as  actually  bars  an  action  for 
the  time  stipulated,  in  order  to  discharge  the  surety.  McLemort  y. 
Powell,  12  Wheat.  554,  [6  U.  S.  Cond.  R.  636.]  UaR  t.  Constant, 
2  Hall  185.  FHtehard  v.  Hitchcock,  6  M.  &  G.  [46  £.  C.  L.]  149. 
Orme  t.  Young,  1  Holt  84,  [3  K  C.  L.  35.]  Davey  v.  Prender- 
grass,  5  B.  «&  Aid.  187,  [7  E.  C.  L.  62.] 

D.  A.  SmaUey  and  C  D,  Kasson  for  defendant. 

1.  The  witness  Warner  was  discharged  from  all  cost  in  this  suit. 
He  would  be  liable,  if  judgment  were  rendered  for  the  plaintiff,  to 
pay  the  damages,  that  is  the  amount  of  the  note,  to  the  defendant, 
and  if  judgment  were  rendered  for  the  defendant,  he  was  still  liable 
for  the  same  amount  to  the  plaintiff;  so  that  his  interest  was  bal- 
anced. 1  Greenl.  £v.,  ^^  391,  399,  420.  Hubbly  t.  Brown,  16 
Johns.  70. 

2.  The  testimony  shows,  that  the  defendant,  as  surety,  is  dis- 
charged, by  reason  of  time  having  been  given  the  principal,  under 
an  agreement  founded  on  good  consideration,  and  without  the  assent, 
or  knowledge,  of  the  surety.  The  unquestionable  part  of  the  con- 
sideration was  the  payment  of  the  interest  in  advance.  The  con- 
tract was  not  then  broken ;  and  the  law  is  well  settled,  that  even 
payment  of  part,  before  breach,  under  an  agreement  to  discharge 
the  whole,  is  binding.  Wheeler  v.  Wheeler,  11  Vt.  60.  Bank  of 
U.  8.  V.  Hatch,  6  Pet.  250.  Claremont  Bank  v.  Wood,  10  Vt.  682. 
PynneVs  Case,  5  Co.  117.  Wheat  v.  Kendall,  6  N.  H.  504.  Vi- 
las v.  Jones,  10  Paige  76.  Miller  v.  McCan,  7  Paige  459.  King 
V.  Baldwin,  2  Johns.  Ch.  R.  560.  Hubbly  v.  Brown,  16  Johns.  70. 
Bank  of  MontpeHer  v.  Dixon,  4  Vt.  587.  Rathhone  v.  Warren, 
10  Johns.  567. 
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The  opinion  of  the  court  was  delivered  by 
Hall,  J.  The  first  objection  made  to  the  ruling  of  the  county 
court  is,  that  Warner,  the  principal  on  the  note,  was  an  incompetent 
witness  for  the  defendant,  his  surety,  by  reason  of  interest  in  the 
event  of  the  suit ;  and  that  he  was,  therefore,  improperly  admitted 
to  testify. 

The  defendant  has  released  the  witness  from  all  liability  to  him 
for  the  costs  and  expenses  of  this  suit;  and  the  only  question  is,  how 
the  witness  is  to  be  affected  by  the  result  in  regard  to  the  damages. 
The  witness  is  liable  to  the  plaintiff  for  the  amount  of  the  debt.  If 
the  note  is  paid  to  the  plaintiff  by  the  defendant,  his  surety,  the 
effect  of  such  payment  will  be  to  transfer  the  liability  of  the  witness 
from  the  plaintiff  to  the  defendant.  The  extent  of  his  liability  will 
be  the  same,  whichever  of  the  parties  is  his  creditor.  A  judgment 
in  this  suit  in  favor  of  the  defendant,  will  be  no  bar  to  an  action 
against  the  witness  on  the  note;  and  a  judgment  here  in  favor  of  the 
plaintiff  will  impose  no  new  liability  on  the  witness.  The  judgment 
will,  at  most,  be  but  a  step  in  the  process  of  transferring  his  liability 
from  the  creditor  to  the  surety.  The  result  of  this  case  would  there- 
fore seem,  in  a  pecuniary  point  of  view,  to  be  a  matter  of  perfect 
indifference  to  the  witness. 

It  is  said,  however,  that  the  witness  is  incompetent,  because  a 
verdict  against  the  defendant  would  be  evidence  for  him  against  the 
witness,  in  an  action  for  money  paid  as  his  surety.  If  the  verdict, 
when  used  as  evidence  against  the  witness,  would  tend  to  prove  upon 
him  some  new  liability »  or  to  fix  against  him  the  amount  of  a  liabil* 
ity,  the  extent  of  which  would  be  otherwise  uncertain,  it  may  be 
conceded,  that  it  would  render  him  incompetent  But  could  the 
verdict  in  this  case  be  used  for  any  such  purpose?  The  only  facts 
to  be  shown  by  the  surety,  in  his  action  for  money  paid,  would  be 
his  liability  as  surety  and  the  payment  of  the  debt  by  him.  Neither 
of  them  could  be  shown  by  the  record.  The  recovery  against  the 
surety  would  be  no  evidence  against  the  principal  of  the  surety's 
liabiKty,  or  of  payment  by  bim.  The  principal,  if  liable  at  all, 
would  be  liable  by  virtue  of  the  original  contract,  which  must  be 
proved ;  and  he  would  be  liable  to  the  sane  extent,  (costs  being  out 
of  the  question,)  whether  a  judgment  had  been  recovered  against 
the  surety,  or  not.    The  record  might  be  used  to  show  the  mere 
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fact  of  the  recovery  of  the  judgmeat^  in  order  to  identify  the  pay- 
ment as  having  been  made  on  the  original  contract;  but  for  no  other 
pnrpoBe.  And  for  6«eh  a  purpose  the  reeord  of  a  recoiaery  is  always 
evidence  against  ail  persons  in  all  snits  where  such  fact  becomes 
material.  The  only  effect  of  a  judgment  in  this  soit,  upon  an  action 
by  the  surety  against  the  principal,  would  be  to  impose  qpon  the 
surety  the  neoessity  of  showing  the  fact  of  the  recovery  of  the  jndg^ 
menty  in  addition  to  the  evidence  which  would  be  otherwise  suffi- 
cient to  entitle  him  to  recover.  It  would  thereic^e  tend  to  embap- 
rassy  rather  than  to  facilitato,  the  remedy  of  the  surety  against  the 
principal. 

It  is  insisted,  that  the  witness  was  interested  to  reduce  the  dam- 
ages in  this  suit,  because  it  would  lessen  the  amount  of  his  liability 
to  the  defendant;  and  that,  as  his  testimony  tended  to  show  a  pay- 
ment of  thirty  dollars  on  the  note,  he  was  incompetent  on  that  ac* 
count.  This  is  but  the  original  objection  in  another  form.  If  the 
verdict  in  this  case  operated  to  discharge  the  witness  from  the  pay- 
ment of  the  thirty  dollars,' he  woidd  doubtless  be  interested.  But  it 
could  have  no  such  effect.  If  the  thirty  dollars  ahould  be  deducted 
from  the  noto  in  the  judgment  here,  and  the  defendant  should  pay 
the  judgment,  the  witness  would  indeed  get  rid  of  paying  that  sum 
to  the  defendant  But  he  would  still  be  liable  to  pay  it  to  the  plain- 
tiff, if  it  were  really  due  to  him ;  for  this  judgment  would  not  in  any 
manner  affect  his  right  to  recover  it  of  the  witness.  The  payment 
by  the  defendant  of  such  a  judgment  would  transfer  but  a  part  of  the 
principal's  original  liability  from  the  creditor  to  the  surety;  the  part 
not  transferred  would  be  unaffected  by  the  judgment  The  liability 
of  the  witness  being  the  same,  whichever  way  the  judgment  in  this 
case  may  be,  and  for  whatever  amount  it  may  be  rendered,  we  think 
ke  was  competent  to  to|tify,  and  that  his  deposition  sras  properly  . 
admitted.  York  v.  Bloii,  5  M.  &  8.  71.  GreeUy  v.  Dow,  ^ 
2  Meto.  176.  t 

The  facts  testified  to  by  the  witoess  being  taken  tope  true,  we    J 
have  no  doubt,  upon  the  authorities,  that  the  defendant  is  discharged 
from  his  liability  on  the  note. 

It  appears  to  be  well  settled,  that  if  the  creditor,  without  the  as- 
sent of  the  surety,  make  a  binding  contract  with  the  principal  to  ex* 
tend  the  time  of  payment  of  the  deM,  the  surety  is  thereby  dis- 
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charged.  It  is  not  necessary,  that  the  contract  should  be  such  as 
would  prevent  the  creditor  from  sustaining  an  action  at  law  on  the 
debt  until  the  enlarged  time  of  payment.  It  is  said,  that  a  covenant 
not  to  sue  for  a  limited  time  does  not  suspend  the  right  of  action  on 
the  debt,  but  merely  gives  the  covenantee  a  remedy  for  the  breach 
of  it.  3  Saund.  R.  48  a,  note.  But  such  a  covenant  with  the  princi- 
pal would  discharge  a  surety.  It  is  sufficient,  if  the  contract  be- 
tween the  creditor  and  the  principal  for  the  extension  of  the  time  be 
such,  as  to  give  the  principal  a  legal  remedy  upon  it  The  doctrine, 
which  is  derived  from  chancery,  is  founded  on  the  obligation,  which 
the  contract  for  delay  imposes  upon  the  conscience  of  the  creditor 
to  perform  it. 

It  is  urged  in  behalf  of  the  plaintiff,  that  the  contract  between  him 
and  the  principal  was  not  a  binding  one,  because  the  consideration 
for  it  was  the  payment  by  the  principal  of  usurious  interest. 

In  Wheat  v.  Kendall,  6  N.  H.  504,  Miller  v.  McCan,  7  Paige 
451,  and  Vilas  v.  Jones,  10  Paige  76,  contracts  giving  farther  time, 
founded  on  the  payment  of  sums  of  money  exceeding  the  legal 
rate  of  interest,  were  held  to  discharge  the  surety.  In  the  latter 
ease,  Chancellor  Walworth  says ;  "  The  statute  prohibits  the  tak* 
ing  of  usury  and  subjects  the  party  receiving  it  to  indictment  and 
punishment.  But  there  is  no  law  forbidding  the  borrower,  or  debtor, 
from  giving  what  he  pleases  for  the  loan  or  forbearance  of  money ; 
and  there  is  no  reason,  why  he  should  be  deprived  of  the  benefit  of 
an  agreement  extending  the  time  of  payment  of  his  debt,  when  the 
eontract  is  executed  on  his  part  by  the  actual  payment  of  the  con- 
sideration for  such  extension,  in  advance." 

But  if  the  payment  in  this  case  had  been  expressly  made  to  apply 
upon  the  note,  it  would  seem  there  would  have  been  a  sufficient 
^  consideration  for  the  contract  of  delay.  /The  payment  was  made 
7   before  the  note  became  due ;  and  it  is  held,  that  a  payment  before 
I     the  day,  being  a  benefit  to  the  creditor,  is  a  good  consideration  for 
I     a  promise.  I Py fine/ '5  Case,  5  Co.  117.     Co.  Lit.  212  b.     Chit,  on 
Cont.  748.-^  In  Bailey  v.  Adams,  10  N.  H.  162,  and  Crosby  v. 
Wyatt,  10  N.  H.  318,  it  was  held,  that  the  payment  of  the  simple 
interest  upon  a  note,  after  it  had  become  due*  was  a  sufficient  con- 
sideration for  a  promise  of  the  creditor  to  delay  payment  for  the 
period,  for  which  the  interest  was  paid ;  and  that  such  a  contract 


Digitized  by  CjOOQIC 


DECEMBER  TERM,  1848.  45 

Spalding  v.  Dixon. 

between  the  creditor  and  prineipal  diacharged  the  surety.  The 
ground  of  holding  such  payment  to  be  a  sofficient  ccxiaideration  is, 
that,  after  a  debt  becomes  due,  the  creditor  ia  obliged  to  receiYC 
payment  at  any  time, — which  he  may  not  desire  to  do;  and  that  the 
receiving  of  the  interest  in  advance  lor  a  farther  time  is  presumed 
to  be  a  benefit  to  him. 

It  is  unnecessary  for  us  to  go  the  length  of  these  cases  in  New 
Hampshire.  We  have  no  doubt,  however,  that  there  was  a  suffi* 
cient  legal  consideration  for  the  promise  to  delay  the  payment  in 
this  case ;  and  the  judgment  of  the  county  court  is  therefore 
aflirmed. 


HosEA  Spalding  v.  Lbonabd  M.  Dixon. 

DebtB  aguiiAt  a  banknipt,  originating  between  the  time  of  hia  6ling  hia  petition 
to  be  declared  a  bankrapt  and  the  tame  of  Yob  being  decreed  a  bankrupt  by  the 
distriot  coort,  are  proveable  ooder  the  eoaunianeiiy  and  are  ooneeqaetttly  barred 
by  the  certificate  of  discbaige. 

Where  the  defendant,  on  the  riith  of  June,  1842,  which  waa  aobeeqnent  to 
hii  filing  his  petition  to  be  declared  a  bankrupt,  executed  certain  promissory 
notes  to  the  plaintiff,  aa  part  of  an  arrangement  then  entered  •  into  between 
them,  which  notea,  with  the  other  papers  executed  in  accordance  with  the  ar- 
rangeaDent,  were  depoaited  with  a  third  penon,  to  be  retained  by  bin  antil  the 
firit  of  October,  1843,  to  await  the  election  of  the  plaintiff  aa  to  whether  the 
atrangement  AoM  be  carried  into  effect,  or  be  vacated  and  the  papers  recal- 
led, and  on  the  eighth  of  JQly>  1842,  the  defendant  was  decreed  a  bankrapt  by 
the  district  court,  and  on  the'first  of  October,  1842,  the  plaintiff  received  ilrom 
the  depositary  the  promiMory  notes  exeented  by  the  defendant,  together  with 
the  other  papers,  which  by  the  arrangement  of  Jnne  sixth,  belonged  to  him,  it 
was  held,  that  the  notes,  Upon  their  execntion,  were  binding  npon  the  defend- 
ant,  snbject  to  be  defeated  by  the  plaintiff  npon  the  happening  of  the  oontia* 
gency  contemplated  by  the  arrangement,  and  that  this  contingent  character  of 
the  notes  did  not,  under  section  five  of  the  bankrnpt  act,  prevent  the  notes 
from  being  proved  under  the  commission,  and  that  the  notes  were  barred  by 
the  certificate  of  discharge  snbseqneaUy  obtained. 
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Assumpsit,  to  recover  the  interest  due  upoD  several  promissory 
notes,  bearing  date  Jane  6,  1842.  The  defendant  pleaded  the  gen- 
eral issue,  and  also  his  certificate  of  discharge  in  bankruptcy  under 
the  act  of  Congress  of  1841.  The  plaintiflF  replied,  that  the  notes 
were  not  provable  nnder  the  commission  in  bankruptcy,  and  so  were 
not  barred.  Trial  by  the  court,  November  Adjourned  Term,  1847. 
— ^Bennett,  J.,  presiding. 

On  trial  the  facts  were  proved  as  follows.  The  defendant  filed 
his  petition  in  bankruptcy  in  the  district  court  of  the  United  States 
for  Vermont  on  the  twenty  sixth  day  of  April,  1842,  and  was  de- 
creed a  bankrupt  by  the  court  July  8,  1842,  and  obtained  his  cer- 
tifieate  of  discharge,  by  decree  of  the  court,  January  10,  1843. 
On  the  sixth  of  June,  1842,  the  plaintiff  and  defendant,  who  had 
previously  been  copartners,  met  for  the  purpose  of  arranging  their 
affairs.  The  plaintiff  then  held  three  promissory  notes  against 
the  defendant,  all  dated  June  23,  1841, — one  for  $982,31,  payable 
July  15,  1841,— one  for  $1041,92,  payable  April  15,  1842,— 
and  the  other  for  $1121,37,  payable  April  15, 1843.  And  on  that 
day,— June  6,  1842,— the  defendant  executed  to  the  plaintiff  the 
notes  declared  npon  in  this  suit,  and  also  procured  David  A.  Smal- 
ley  and  others  to  execute  a  bond  to  the  plaintiff,  in  the  penal  sum  of 
$5000,  conditioned  for  the  payment  of  certain  specified  debts  due 
from  the  then  late  firm  of  L.  M.  Dixon  ^  Co.,  consisting  of  the 
plaintiff  and  defendant,  to  different  individuals,  and  also  for  the  pay- 
ment of  all  the  debts  of  the  firm,  not  to  exceed  $4000  in  amount. 
And  the  defendant  also,  on  the  same  day,  procured  Frederic  Fletch- 
er to  execute  a  written  agreement  with  the  plaintiff,  in  which  it  was 
recited,  that  the  plaintiff  had  executed  to  Fletcher  a  quitclaim  deed 
of  certain  premises  mortgaged  to  him  by  the  defendant,  and  that 
the  plaintiff  had  received  the  bond  above  recited,  executed  by 
Smalley  and  others,  and  providing,  that  all  the  papers  executed 
•on  that  day,  together  with  the  old  notes,  held  by  the  plaintiff, 
should  be  left  in  the  custody  of  F.  G.  Hill  until  the  first  day  of 
October,  1842,  and  that,  if  the  plaintiff,  previous  to  that  time, 
should  discover  that  the  debts  against  the  firm  exceeded  four  thous- 
and dollars  in  amount,  he  might  give  notice  of  that  fact  to  Fletcher, 
and  thereupon  all  papers  executed  on  the  sixth  of  June,  1842,  should 
be  surrendered  to  the  parties  executing  them,  and  the  arrangement 
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should  cease  to  have  effect,  unless  Fletcher  should  elect  to  assume 
the  payment  of  the  amount  of  excess  of  the  debts  doe  from  the  firm 
over  four  thoosaud  dollars ;  and  if  Fletcher  should  so  elect,  the 
arrangement  should  be  binding,  and  the  papers  be  delivered  to  the 
parties  for  whom  they  were  intended.  All  the  papers  were  accord- 
ingly delivered  to  Hill  on  the  sixth  of  June,  1842,  and  on  the  first 
of  October,  1842,  in  pursuance  of  the  written  contract,  he  delivered 
to  the  plaintiff  the  bond  and  the  new  notes  executed  by  the  defend* 
ant  on  the  sixth  of  June,  being  the  notes  now  in  suit,  and  he  deliv- 
ered to  the  defendant  the  old  notes  executed  by  him,  and  the  other 
papers  were  delivered  to  the  persons  to  whom  they  respectively  be- 
longed. 

Upon  these  facts  the  county  court  rendered  judgment  for  the  de- 
fendant    Exceptions  by  plaintiff. 

J.  Maeck  and  J.  W.  Alien  for  plaintiff. 

1.  The  certificate  relates  back  to  the  act  of  bankruptcy,  and  is  a 
bar  to  such  debts,  and  such  only,  as  existed  at  the  time  of  the  act  of 
bankruptcy,  which,  in  this  instance,  is  the  filing  of  the  petition. 
Owen  on  Bank.  161.  Moss  v.  Smithy  1  Camp.  489.  Sarratt  r. 
Austin,  4  Taunt.  200.  Malcolm  v.  Fullarton,  2  T.  R.  645.  Crouch 
T.  Gridley,  6  Hill  250.  Thompson  v.  Hewitt,  6  Hill  254.  This 
results  from  the  doctrine,  well  established,  that  the  bankrupt's  effects 
pass  into  the  hands  of  the  assignee  in  bankruptcy  from  the  date  of 
the  filing  of  the  petition ;  and  he  is  permitted,  firom  that  time,  to 
enter  into  business  and  to  hold  property, — subject,  of  coarse,  to  the 
contingency  of  his  receiving  a  discharge.  In  re  Qrant,  5  Law 
R^  13.  In  re  Cheney,  lb.  23.  Even  then,  if  the  notes  in  suit  in 
this  case,  took  effect  from  their  date,  they  were  not  proveable  under 
the  commission. 

2.  There  is  no  doubt,  but  that  the  debt  must  have  existed  at  the 
time  of  the  decree  of  bankruptcy.  In  re  Orant,  5  Law  Rep.  13. 
5  Law  Rep.  808.  Dyer  v.  Cleaviland,  18  Vt.  241.  The  notes  in 
this  case  took  effect  from  their  delivery,— which  was  October  I, 
1842.  Woo^ord  et  uz,  v.  Dorwin,  3  Vt.  82.  Lansing  r.  Gaine^ 
2  Johns.  300. 

3.  If  the  old  debt  might  have  been  proved,  that  can  have  no  efect 
upon  the  new  agreement.    Upon  the  delivery  of  the  new  notes  the 
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old  debt  became  extinct ;  and  if  the  old  debt  had  been  proved,  the 
judge,  upon  the  delivery  of  the  new  notes,  would  have  expunged  the 
proof.    Owen  on  Bank.  173. 

A.  Peck  and  D.  A.  Smdttey  for  defendant. 

1.  The  notes  were  completely  executed  and  delivered  and  be- 
came operative  against  the  defendant  on  the  sixth  of  June,  1842. 
The  contract  shows,  that  the  parties  intended  the  placing  of  the 
papers  in  the  hands  of  Hill  as  a  delivery,  subject  only  to  be  rescind- 
ed, by  the  first  of  October,  by  the  plaintiff,  at  his  election,  in  case 
the  debts  should  be  found  to  exceed  the  bond,  and  Fletcher  should 
not  choose  to  pay  the  excess.  They  were  not  delivered  as  an 
escroWf  to  take  effect  on  a  contingency,  but  became  operative  on  de- 
livery to  Hill,  with  a  qualified  right  in  the  plaintiff  to  rescind,  if  a 
certain  fact  should  be  ascertained,  which  in  truth  never  existed. 

2.  But  even  if  the  notes*  had  been  delivered  as  an  escrow,  to  be 
operative,  or  not,  according  to  the  event  contemplated  in  the  agree- 
ment, yet  as  the  plaintiff  never  had  the  right  and  never  elected  to 
repudiate  the  notes,  but,  on  the  first  of  October,  received  them  firom 
Hill,  the  notes  had  relation  back  to  the  first  delivery,  and,  for  every 
legal  purpose,  are  the  same,  as  if  the  delivery  had  been  perfect  on 
the  sixth  of  June. 

3.  The  construction  of  the  bankrupt  act  most  favorable  to  the 
plaintiff,  that  can  be  claimed,  is,  that  the  certificate  bars  only  debts 
contracted  before  the  decree  of  bankruptcy.  As  the  decree,  in  this 
case,  was  made  July  8,  1842,  upon  either  view  in  reference  to  the 
delivery  of  the  notes,  the  notes  were  proveable  and  are  barred  by 
the  certificate.  14  £.  C.  L.  76.  6  K  C.  L.  3.  3  Burr.  1663. 
2  Str.  119a  Ez  parte  Heim,  1  Hon.  d^  McA.  70.  Ex  parte 
Haynes,  1  G.  d^  J.  107.  Ex  parte  ButterJUld,  1  Rose  192.  Ex 
parte  Pmuier,  1  O.  d&  J.  107.  BmtUjUmr  r.  Coats,  Cowp.  25. 
AyhH  V.  Harford,  2  W.  Bl.  1317. 

4.  If  the  notes  in  suit  were  contingent  until  the  first  of  October, 
1842,  they  were  proveaUe  in  bankruptcy.  Act  of  Congress  of  1841, 
sec.  5.  Jackson  v.  Magu,  3  Ad.  d&  K,  N.  S.,  [43  E.  C.  L.]  025. 
Wookott  V.  HaU,  2  Bro.  C.  R.  241.  TVffey  v.  Lawford,  4  Scott 
N.  R.  206.  Ex  parte  Harrison,  3  M.,  D.  &  D.  350,  [5  Har.  Dig. 
178.] 
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5. .  If  the  new  notes  were  not  absolute  until  the  first  of  October, 
1842,  still  the  debt  existed.  The  new  notes  being  given  for  the  old 
notes,  as  is  admitted  by  the  pleadings,  the  whole  transaction  might 
have  been  proved,  to  stand  at  the  amount  of  the  old  notes,  or  the 
amount  of  the  new  notes,  according  to  the  event  under  the  contract 
The  debt  was  absolute,  and  subject  onlj  to  be  reduced,  on  a  con* 
tingency,  the  first  day  of  October,  1842.  Ex  parte  Harrison,  above 
cited.  Ez  parte  Broodiest  2  Man.  Dea.  &,  G.  524.  Stedman  v. 
Martinnani,  13  East  427.  Mid.  College  v.  Williamson,  1  Vt  212. 
Kirkpatrick  v.  TattersaU,  I  Car.  &  K.,  [47  E.  C.  L.]  677. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  only  question  raised  in  this  case  is,  whether 
the  notes  in  suit  are  barred  by  the  defendant's  certificate  of  dis- 
charge in  bankruptcy. 

It  is  urged  by  the  plaintiff,  that  the  certificate  relates  back  to  the 
time  of  Jiling  the  petition  in  bankruptcy,  and  is  only  a  bar  to  such 
debts,  as  then  existed  against  the  bankrupt.  .If  this  proposition  be 
admitted,  it  would  necessarily  follow,  that  the  certificate  would  not 
be  a  bar  to  the  recovery  of  the  notes  in  suit ;  for  there  is  no  pre* 
tence,  that  they  had  any  existence  anterior  to  the  sixth  of  June, 
1842, — which  was  subsequent  to  the  filing  of  the  petition  in  bank- 
ruptcy. The  act  of  Congress,  providing  for  the  granting  of  certifi- 
cates of  discharge  to  bankrupts  and  prescribing  the  manner  in  which 
they  might  be  obtained,  does  not,  in  terms,  declare  the  time,  to 
which  the  certificate  shall  extend  and  be  a  bar  to  the  debts  of  the 
bankrupt.  It  seems  to  be  admitted  in  the  argument,  and  so  are  the 
authorities,  that  the  certificate  is  a  bar  to  all  debts  of  the  bankrupt, 
(excepting  those  of  a  particular  character,  which  are  excluded  from 
its  operation  by  the  act  of  Congress,)  which  were  proveable  under 
the  commission. 

There  are  some  authorities,  which  appear  to  countenance  the 
idea,  that  the  operation  of  the  certificate  is  limited  to  such  debts  as 
existed  at  the  time  of  the  filing  of  the  petition  in  bankruptcy.  Such 
are  the  cases  of  Crouch  v.  Gridley,  6  Hill  252,  and  Thompson  v. 
Hewitt,  6  Hill  254 ;  and  if  the  dicta  of  the  court  in  those  cases  are 
to  be  regarded  as  sound,  it  would  seem  but  reasonable,  that  the  ac- 
quisitions of  the  bankrupt,  subsequent  to  the  filing  of  his  petition, 
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should  be  exempt  from  the  operation  of  the  act  and  secured  to  him, 
to  meet  his  accruing  liabilities  during  the  same  period.  This  propo- 
sition has  been  pressed  upon  the  court  in  the  argument,  and  it  was 
said  to  hare  been  countenanced  by  the  late  Mr.  Justice  Stort  in 
the  cases  of  Grant  and  of  Cheney.  An  examination,  however,  of 
the  cases  of  Grant  and  Cheney,  we  think,  will  hardly  warrant  that 
conclusion.  But  if  any  such  intimations  were  made  by  Judge 
Story,  they  are  in  direct  conflict  with  the  third  section  of  the  act 
of  Congress;  which  declares,  that  all  the  property,  of  every  name  and 
nature,  of  every  bankrupt,  who  shall  be  declared  a  bankrupt  by  the 
proper  court,  shall,  by  mere  operation  of  law«  ipso  facto,  from  the 
time  of  such  decree,  be  deemed  to  be  divested  out  of  such  bankrupt, 
and  the  same  shall  be  vested,  by  force  of  the  same  decree,  in  his 
assignee.  The  language  of  this  section  would  seem  to  leave  no 
room  to  doubt,  that  all  the  property  of  the  bankrupt,  at  the  time  he 
was  decreed  such,  became  vested  in  the  assignee.  And  such,  subse- 
quently, appears  to  have  been  the  opinion  of  Judge  Story,  when 
the  case  of  Newhall,  ex  parte,  assignee  of  Brown,  was  before  him. 
Inasmuch,  then,  as  the  property  acquired  by  the  bankrupt  in  the 
interval  between  the  filing  of  his  petition  and  his  being  decreed  a 
bankrupt  passes  to  and  vests  in  the  assignee  for  the  benefit  of  his 
creditors,  it  is  but  reasonable,  that  his  bona  fide  debts,  contracted 
during  the  same  period,  should  share  in  the  fund  thus  increased  by 
his  subsequent  acquisitions,  and  be  subject  to  the  operation  of  his 
certificate.  And  such,  we  believe,  to  be  the  true  construction  of  the 
law,  and  consequently,  that  debts  originating  after  the  filing  of  the 
petition,  and  which  existed  at  the  time  he  was  declared  a  bankrupt, 
were  proveable  under  the  commission. 

The  defendant  was  decreed  a  bankrupt  on  the  eighth  of  July, 
1842 ;  and  the  inquiry  arises,  were  the  notes  of  the  sixth  of  June, 
1842,  then  debts  of  the  bankrupt  and  proveable  under  the  commis- 
sion 7  To  answer  this  inquiry,  reference  must  be  had  to  the  facts 
in  the  case.  The  notes  did  not  pass,  directly  upon  their  execution, 
to  the  hands  of  the  plaintiff,  but  were  deposited  with  a  third  person, 
together  with  the  old  notes,  which  formed  the  consideration  of  the 
notes  in  suit,  and  the  other  papers  made  and  forming  part  of  the 
arrangement  of  the  sixth  of  June,  1842,  there  to  remain  until  the 
first  of  October  following,  to  await  the  election  of  the  plaintiff  as  to 
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whether  the  arrangement  of  the  sixth  of  June  should  be  carried  into 
effect,  or  vacated,  and  the  papers  recafJed.  On  the  first  of  October^ 
IB  the  event  that  the  written  contract  was  not  defeated,  or  rescinded, 
according  to  some  of  its  provisions,  but  went  into  effect  according 
to  its  terms,  Hill,  the  depositary,  was  to  deliver  the  notes  of  the  sixth 
of  June  to  the  plaintiff,  and  the  old  notes  to  the  defendant ;  and  he 
did  so  deliver  them.  By  recurring  to  the  written  contract  executed 
by  the  plaintiff  and  Fletcher,  and  deposited  in  the  hands  of  Hill 
with  the  other  papers,  it  appears,  that  the  plaintiff's  right  to  defeat 
and  put  an  end  to  the  contract  between  him  and  Dixon  of  the  sixth 
of  June,  1842«  existed  only  in  the  event  that  the  outstanding  claims 
against  the  firm  of  L.  M.  Dixon  &  Co.  should  be  found,  when  added 
to  those  enumerated  in  the  bond  of  indemnity  executed  by  SmaJtej^ 
to  exceed  the  sum  of  94000, — and  not  even  then,  provided  Fletcher 
should  elect  to  become  responsible  for  such  excess.  It  does  not 
appear,  that  the  defendant  had  any  power  to  defeat  the  arrangement, 
or  any  interest  in  having  the  papers  deposited  with  a  third  person, 
instead  of  being  delivered  to  the  respective  persons  in  interest  at  the 
time  of  their  execution.  The  course  pursued  would  seem,  there- 
fore, to  have  been  adopted  for  the  sole  purpose  of  enabling  the 
plaintiff  to  determine,  whether  he  would  elect  to  defeat  and  vacate 
the  contract  and  thereby  repossess  himself  of  his  original  securities 
and  restore  those  which  had  been  substituted  for  them. 

The  question  still  remains,  how  are  the  notes  in  suit  to  be  re- 
garded during  the  interval  between  the  sixth  of  June  and  the  first  of 
October  following,  when  they  were  delivered  into  the  hands  of  the 
plaintiff  and  the  old  notes  were  surrendered  to  the  defendant  by  the 
depositary!  We  think  it  quite  obvious,  that,  upon  the  execution  of 
the  notes  and  the  deposite  of  them  in  the  hands  of  Hill,  under  the 
agreement  which  appears  in  the  case,  they  became  and  were  valid 
and  binding  upon  the  defendant,  and  that  the  interest  and  property 
in  them  then  vested  in  the  plaintiff,  subject,  however,  to  be  defeated 
by  the  plaintiff,  upon  the  happening  of  the  contingency  before  men- 
tioned. Such  we  believe  to  be  the  fair  conciusioa  to  be  drawn  from 
the  facts  presented  in  the  case.  Nor  does  the  contingent  character 
of  the  notes  constitute  an  objection  to  their  being  proved  under  the 
commission.  Upon  recurring  to  the  fiilh  section  of  the  act  of  Con- 
gress, it  is  apparent,  that  the  contingency,  to  which  the  notes  were 
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subjected,  interpoBed  no  obstacle  to  their  proof.     It  expressly  pro- 
vides for  the  proving  of  uncertain  and  contingent  claims. 

Inasmuch,  then,  as  these  notes  might  have  been  proved  against 
the  defendant  under  the  commission,  we  think  the  county  court 
were  right  in  holding  that  they  were  barred  by  the  certificate,  and 
consequently  the  judgment  of  that  court  is  affirmed. 


Univebsity  of  Vermont  v.  Joseph  O.  Josltn. 

Aa  action  of  covenant  for  rent  reserved  in  a  leaae,  brought  by  the  lessor  against  the 
assignee  of  the  lessee,  although  local  at  common  law,  is  not  so  in  this  state,—* 
the  common  law  having,  in  this  respect,  been  superseded  by  the  statute  of  this 
state,  which  directs  where  suits  shall  be  brought. 

An  objection,  in  an  action  commenced  before  a  justice  of  the  peace,  that  the  writ 
was  not  made  returnable  in  the  town  in  which  one  of  the  parties  resides,  is 
matter  of  abatement,  which,  if  not  pleaded  at  the  first  appearance  before  the 
Justice,  is  waived. 

A  plea,  to  an  action  of  covenant  for  rent,  brought  by  the  lessor  against  the  as- 
signee of  the  lessee,  which  alleges,  that,  prior  to  the  eiecution  of  the  lease  to 
the  lessee,  certain  third  persons,  named,  entered  into  and  expelled  the  plaintiff 
from  the  demised  premises,  a|id  continued  their  possession  to  the  day  of  the  de- 
mise, and  4X1  that  day  held,  occupied  and  kept  possession  of  the  same,  cli^im- 
iBg  title  thereto  adverse  to  the  plaintiff',  but  not  allegiag  the  eviction  to  have, 
been  by  virtue  of  any  title  to  the  premises  paramount  to  the  plaintiflTs  right, 
find  not  alleging  that  the  defendant,  or  any  of  those  under  whom  he  claims 
title,  are  in  any  way  connected  with  the  disseizor's  title,  is  insufficient.    Ben? 

JfETT,  J. 

The  statute  of  this  state,  which  declares  conveyances  void  by  reason  of  adverse 
possession,  is  simply  in  affirmance  of  the  common  law;  and  the  decisions  at 
common  law  are  applicable  under  it.  The  conveyance  is  only  void  as  to  the 
person  holding  adversely  at  the  time  of  the  conveyance,  and  those  who  subse- 
quently come  in  under  him ;  and  as  to  all  others  it  is  valid.  And  even  as 
against  the  person  in  adverse  possession  at  the  time  of  fhe  conveyance,  the 
conveyance  is  so  lar  good  between. the  parties,  that  a  recovery  of  the  premises 
in  the  name  of  the  grantor,  ox  lesspr,  ynll  enure  to  the  benefit  of  the  grantee,  or 
lessee.*    Bennett,  J. 

■  ■    .  ■  v 

*  Ses  Edwards  V.  Roys,  18  Vt.  473. 
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Aod  if  the  plea,  Id  nich  case,  proceed  farther,  and  alle^,  tttt  the  disseizon 
have  eontinoed  their  advene  poasearion  ontil  the  time  of  pleading,  ezclnding  aa 
well  the  plaintiff  aa  the  defendant  from  the  dembed  premises,  it  will  still  be  in- 
aofBcient,  without  an  allegation  of  paramonnt  title  in  the  disseizors.  For,  the 
lessor  having  execated  that,  which  <^rates,  as  between  himself  and  the  lessee, 
as  a  convejanoe  of  the  term,  it  is  not  incnmbent  npon  him  to  pat  the  leasee  in 
possession;  bat,  as  against  a  wrongdoer,  it  is  the  dnty  of  the  lessee  to  obtain 
the  possession.  And  it  does  not  alter  the  case,  that  he  can  only  do  this  by  soit 
in  the  name  of  the  lessor;  for  the  recovery  by  virtue  of  the  lease,  eonres  to  his 
benefit.    Benkktt,  J. 

In  this  case  the  action  was  covenant  for  rent,  by  the  lessor  against  the  assignee 
of  the  lessee.  The  plea  alleged,  that  certain  third  persons,  previoaa  to  the  de- 
mise, entered  upon  the  demised  premises,  claiming  title  thereto  adverse  to  the 
leaser,  and  eontinoed  in  possession  until  the  time  of  pleading,  thereby  exclud- 
ing the  plaintiff,  and  defendant  from  the  possession.  The  plaintiff  replied  in  the 
form  of  a  special  traverse,  denying,  under  an  absque  Aoc,  the  fact,  that  the 
plaintiff  and  defendant,  or  either  of  them,  were  excluded  from  the  entire  pos- 
aeasion  of  the  demised  premises.  And  it  was  held,  that  the  replication  waa 
sufficient. 

Where  a  lease  was  produced,  signed  by  the  plaintiff  and  defendant,  but  with  one 
seal  affixed,  it  was  held  to  be  a  question  of  &ct,  for  the  jury  to  determine, 
whether  it  was  the  seal  of  the  plaintiff,  or  of  the  defendant,  or  whether  it  was 
affixed  at  the  time  of  the  execution  of  thb  lease  and  adopted  as  the  common 
seal  of  both ;  and  that  this  might  be  determined  from  the  lease  itself,  in  the  ab- 
sence of  other  evidence. 

In  covenant  for  rent,  against  the  assignee  of  the  lessee,  it  is  not  competent  for  the 
defendant  to  prove,  under  a  plea  denying  that  the  lease  is  the  deed  of  the  lessee, 
that  the  demised  premises,  at  the  time  of  the  demise,  and  also  at  the  time  of 
the  assignment  to  the  defendant,  were  possessed  by  persons  claiming  them  ad- 
versely to  the  plaintiff,  the  lessor;  it  being  conceded,  that  there  was  no  title  to 
the  premises,  paramount  to  the  plaintiff's  title.  Nor  is  such  evidence  admissi- 
ble onder  a  plea,  that  the  estate,  title,  &c.,  of  the  lessee  did  not  pass  by  asaigiv- 
ment  to  the  defendant,  as  alleged  in  the  declaration. 

Jn  such  action,  if,  under  a  plea  traversing  the  assignment,  the  plaintiff  show  an 
aasignment,  legal  in  form,  and  such  as  to  carry  the  term  with  the  covenant  of 
the  lessee  to  pay  rent,  the  possession  of  the  premises  by  the  assignee  is  not  ma- 
terial; and  though  alleged,  and  traversed  by  the  plea,  evidence  in  reference  to 
it  may  be  rejected ;  and  if  the  plaintiff  have  given  evidence  tending  to  prove 
aucb  possession,  connected  with  evidence  of  a  valid,  undisputed  assignment,  \t 
is  not  error  for  the  court  to  exclude  testimony  to  rebut  such  evidence,  in  refer- 
jance  to  the  possession. 
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If  the  defendant,  in  racfa  suit,  have  been  excluded  from  the  premiaes  by  advene 
poaaeasion,  exiating  at  the  time  of  the  demise  and  afterwarda  continuing,  he 
moit  plead  inch  matter  apecialljr. 

This  was  an  action  of  covenant  for  the  non-payment  of  rent  re- 
served in  a  lease  of  twenty  five  acres  of  land,  in  Johnson,  from  the 
plaintiffs  to  Lemuel  Chandler,  dated  February  27,.  1832,  and  the 
title  to  which  it  was  alleged  had  passed,  by  several  mesne  assign- 
ments, from  Chandler,  to  the  defendant ;  the  suit  was  commenced 
before  a  justice  of  the  peace,  and  came  to  the  county  court  by 
appeal. 

The  plaintiff  pleaded.  First,  That  the  lease  described  in  the 
declaration,  was  not  the  deed  of  Chandler ; — Secondly,  That  all  the 
estate,  title,  &c.  of  Chandler,  in  the  premises,  did  not,  by  assign- 
ment thereof  duly  made,  come  to  and  vest  in  the  defendant,  as 
alleged  in  the  declaration  ; — ^Thirdly,  That  previous  to  the  demise 
from  the  plaintiffs  to  Chandler,  to  wit,  on  the  first  day  of  January, 
1892,  one  William  Dodge,  with  divers  other  persons,  entered  upon 
the  premises,  and  expelled  the  plaintiffs  from  the  possession  thereof, 
and,  on  the  day  of  the  demise,  February  27,  1832,  kept  possession 
of  the  same,  claiming  title  thereto  adverse  to  the  plaintiffs,  and  so 
continued  thereof  possessed  hitherto,  excluding  as  well  the  plaintiffs 
as  the  defendant  from  the  possession  thereof. 

To  the  third  plea  the  plaintiffs  replied,  "  that  heretofore,  and  upon 
and  immediately  afler  the  execution  of  the  said  demise  by  the  said 
plaintiffs  to  the  said  Lemuel  Chandler,  and  during  the  term  thereby 
granted,  to  wit,  on  the  twenty  seventh  day  of  February,  1832,  the 
day  of  the  execution  thereof,  at  Johnson  aforesaid,  the  said  Lemuel 
Chandler,  by  virtue  of  and  under  the  said  demise,  entered  into  and 
upon  the  said  demised  premises,  in  said  demise  to  him  mentioned, 
and  thereby  then  and  there  became  and  was  thereof  possessed,  and 
continued  thereof  possessed  from  thence  hitherto,  until  the  same 
came  to  and  vested  in  the  defendant  by  assignment,  in  manner  and 
form  as  the  plaintiffs  have  in  their  declaration  alleged;  whereupon, 
and  by  virtue  of  such  assignment,  the  said  defendant,  to  wit,  on  the 
first  day  of  January,  1843,  at  Johnson  aforesaid,  entered  into  and 
npon  the  said  demised  premises,  and  thereby  then  and  there  became 
and  was  thereof  possessed  from  thence  hitherto; — witliout  this,  that 
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the  said  plaintiffs  and  defendant,  or  either  of  them,  were  expelled 
and  amoved  from  the  entire  premises"  in  the  declaration  mentioned, 
**  or  excluded  from  the  possession  thereof,  in  manner  and  form  as 
the  defendant,  in  his  said  third  plea,  has  alleged,"  &c. 

To  this  replication  the  defendant  demurred,  and  assigned  as  spe- 
cial caases  of  demurrer, — 1,  That  the  replication  does  not^deny  the 
ouster  of  the  plaintiffs  from  the  premises,  as  is  alleged  in  the  third 
plea,  except  argumentatively,  by  alleging  that  Chandler  entered  up* 
on  the  demised  premises  upon  the  day  of  demise ; — ^2,  That  the 
replication  attempts  to  narrow  the  defence,  by  traversing  an  ou$ter 
and  expulsion  of  the  plaintiffs  and  defendant,  or  either  of  them,  from 
the  entire  premises  in  the  plea  and  replication  specified ; — 3,  That 
the  replication  tenders  an  immaterial  issue,  in  attempting  to  put  in 
issue  an  eviction  of  the  plaintiffs,  or  defendant,  from  the  entire  de- 
mised premises,  when,  under  bis  second  and  third  pleas,  the  defend- 
ant would  be  entitled  to  show  a  partial  eviction. 

The  county  court,  pro  farmaj  adjudged  the  replication  sufficient* 

After  the  suit  was  entered  in  the  county  court,  the  defendant 
moved  to  dismiss  the  action,  for  the  reason  that  it  was  local,  and 
should  have  been  brought  in  the  county  of  Lamoille,  where  the  land 
was  situated ;  and  also  for  the  reason,  that  the  suit  was  commenced 
and  tried  before  a  justice  of  the  peace  in  Burlington, — ^the  defendant 
being  a  resident  of  Johnson,  in  the  county  of  Lamoille,  and  the 
plaintiff  not  being  an  inhabitant  of  this  State,  nor  of  the  town  of 
Burlington  ;  for  which  reason  it  was  alleged,  that  tlie  justice  had  not 
jurisdiction  of  the  suit  In  the  writ  the  plaintiffs  were  described  as 
"  a  corporation,  incorporated  by  the  legislature  of  the  sute  of  Ver- 
mont,"  but  were  not  described  as  located  at  any  particolar  place. 
The  county  court  also  overruled  this  motion. 

Issues  were  joined  upon  the  first  and  second  pleas,  and  a  trial 
was  had  by  jury,  September  Term,  1847, — Bennett,  J.,  presiding. 

On  trial  the  plaintiffs  offered  in  evidence  the  lease  from  the  plain- 
tiffs to  Chandler,  which  was  signed  by  them  both,  but  had  but  one 
seal.  The  sealing  was  averred  in  these  words, — "In  witness 
whereof  these  presents  are  interchangeably  signed  by  the  treasurer 
of  said  corporation  and  the  said  Lemuel  with  the  seal  of  the  said 
corporation  and  the  seal  of  the  said  Lemuel  hereto  affixed  this  27th 
day  of  February,  in  the  year  first  above  written."    To  the  admission 
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of  this  lease  the  defendant  objected,  claiming  that  it  was  not  sealed 
by  Chandler  ;  but  the  court  admitted  the  lease,  and  instructed  the 
jury,  that,  from  the  leape  itself,  in  the  absence  of  any  testimony  con- 
cerning it,  it  was  a  question  of  fact  for  them  to  determine,  whether 
the  seal  thereto  affixed  was  the  seal  of  the  plaintiffs  alone,  or  the 
seal  of  Cjiandler  alone,  or  whether,  at  the  time  of  the  execution  of 
the  (ease,  the  seal  was  thereto  affixed  and  adopted  by  the  plaintiffs 
and  Chandler  as  their  common  seal. 

The  plaintiffs  also  gave  in  evidence  an  assignment  from  Chandler 
to  David  Wood,  dated  July  24,  1635,  of  the  lease  from  the  plaintiffs 
to  Chandler ;  an  assignment  of  the  same  from  Wood  to  Barney 
Griswold,  dated  December  14,  1836;  and  an  assignment  thereof 
by  Griswold  to  the  defendant,  dated  February  24, 1840.  The  plain- 
tiffs also  introduced  evidence  tending  to  prove,  that  Chandler,  after 
taking  his  lease  of  the  premises,  went  into  possession  thereof,  and 
that  the  same  had  been  possessed  by  him  and  his  assignees  from  the 
date  of  the  lease  until  the  commencement  of  this  suit,  and  that  the 
defendant  was  in  possession  of  the  premises  during  the  year  in 
which  the  rent  declared  for  accrued ;  and  it  appeared,  that  Chandler 
and  his  assignees  had,  from  time  to  time,  paid  the  rent  to  the  plain- 
tiflb  reserved  in  the  lease,  and  that  the  defendant  paid  the  full  rent 
reserved  for  the  year  1841, — ^the  rent  declared  for  having  become 
due  January  1,  1844. 

The  defendant  offered  testimony  tending  to  prove,  that  he  had 
not  in  fact  been  in  possession  of  any  part  of  the  premises  mentioned 
in  the  lease,  and  that  the  same  were  held  and  possessed  by  persons 
claiming  adversely  to  the  plaintiffs  at  the  time  of  the  demise  by  the 
plaintiffs  to  Chandler,  and  at  the  time  of  the  several  assignments  of 
the  lease  above  mentioned ; — ^but  it  was  conceded,  that  there  was  no 
title  to  said  premises  paramount  to  the  title  of  the  plaintiffs.  To 
this  evidence  the  plaintiffs  objected ;  and  it  was  excluded  by  the 
court 

Verdict  for  plaintiffs.     Exceptions  by  defendant 

Skafter  and  Wires  for  defendant 

1.  The  motion  to  dismiss  is  founded  upon  these  grounds.  1.  The 
subject  matter  of  the  action  makes  it  local,  and  it  should  have  been 
brought  in  Lamoille  county,  where  the  land  is  situated.    Stephens' 
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N.  P,  1148.   Stevenson  v.  Lombard,  2  East  575.   Barker  v.  Darner ^ 

1  Salk.  80.  1  Saund.  R.  241,  n.  1  Show.  193.  The  statute  of 
this  state, — Rev.  St.  180,  sec.  11,— has  not  changed  the  law  of  lo- 
cality. 2.  If  the  action  be  transitory,  it  shoold  have  been  brought 
at  the  defendant's  residence,  as  the  plaintiffs  are  not,  and  are  not 
alleged  to  be,  inhabitants  of  Burlington  or  located  there.  Bank  of 
U.  8.  V.  Dweaux^  5  Cranch  61,  [2  U.  S.  Cond.  R.  189.]  2  OalK 
105. 

2.  The  replication  to  the  third  plea  is  in  form  a  special  traverse, 
preceded  by  an  inducement  setting  up  new  matter.  This  induce* 
ment  declares,  that  the  lessee  and  his  assignS)  by  virtue  of  the  de* 
mtse,  entered  and  were  possessed  of  the  premises ;  while  the  plea 
alleges,  that  the  demise  was  void.  To  show  that  the  demise  was 
not  void,  the  traverse  denies  the  ouster  alleged  in  the  plea,  and 
attempts  to  confine  the  defendant  to  prove  an  eviction  from  the  en^ 
tire  premises, — when  he  would  have  a  perfect  right  to  prove  a  pai^ 
ttal  eviction,  either  as  an  entire  or  partial  defence.  Hare  v.  Cator, 
Cowp.  766.  Earl  of  Portmore  v.  Bunn,  1  B.  &  C.  604,  [8  E.  C. 
L.  188.]     Moore  v.  Bouleott,  I  Bing.  N.  C.  323,  [27  E.  C.  L.  404.] 

2  Saund.  R.  206. 

3.  The  rejection  of  the  evidence  oflbred  by  the  defendant  was 
erroneoas.  The  evidence,  if  believed,  would  have  established,  that 
the  original  demise  and  each  subsequent  assignment  were  void,  and, 
by  consequence,  as  no  title  couid  come  to  the  defendant,  there  could 
have  been  no  privity  of  estate  and  no  covenant  to  pay  rent ;  and  if, 
onder  this  offer,  the  defendant  had  proved  an  eviction  from  a  part  of 
the  premises,  it  would  have  operated  pro  tanto  as  a  defence.  Ste* 
vensan  v.  Lambardj  2  East  575.  l\0tfnam  v.  Pickard,  2  B.  &  A^ 
105.  Pingry  v.  Watldns^  15  Vt.  470.  Robinson  v.  Douglass, 
2  Aik.  364.  The  plaintiffs  resorted  to  three  methods  of  proving  an 
assignment  to  the  defendant ; — 1,  By  a  series  of  alleged  regularly 
executed  deeds  of  assignment ; — ^2,  By  proving  that  the  defendant 
had  paid  one  year's  rent  of  the  premises  ;-*3,  By  proving  that  the 
defendant  was  in  possession  of  the  premises  during  the  year  in  which 
the  rents  declared  for  accrued.  Either  of  these  methods  is  proper 
and  sufficient.  The  only  question,  then,  is,  can  the  plaintiffs  be 
permitted  to  show  a  fact,  which  would  establish  the  defendant's  lia^ 
bility,  which  fact  the  defendant  is  not  at  liberty  to  controvert,  or 
deny? 
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Piatt  4"  Peck  and  A.  Peck  for  plaintiff. 

1«  The  evidence  offered  by  the  defendant^  that  he  had  not  in  fact 
been  in  poesession  of  the  premises,  was  inadmissible.  An  assignee 
10  liable  in  covenant  for  rent,  without  entry  into  possession,  not  only 
by  reason  of  privity  of  estate,  but  by  reason  of  privity  of  contract. 
For  the  same  reason  the  evidence  of  possession  by  third  persons  was 
inadmissible ;  as  nothing  short  of  an  expulsion  by  the  lessor,  or  by 
a  stranger  by  virtue  of  title  paramount  to  the  title  of  the  lessor,  will 
constitute  a  defence.  WilUams  v.  Bosanquet,  1  B.  &  B.  23d,  [5  £. 
C.  L.  72.]  Wotton  ▼.  HeU,  3  Saund.  R.  175,  n.  10.  This  evi- 
dence was  not  admissible  for  the  purpose  of  avoiding  the  lease  and 
assignment;  1,  It  is  not  put  in  issue  by  the  pleadings ;  2,  In  order 
to  avoid  a  deed,  the  possession  must  be  adverse  to  both  parties 
thereto,  and  the  offer  was  to  show  possession  adverse  to  the  plaintiffs 
only ; — 3,  An  assignment  of  a  lease  is  not  within  the  statute ;— 4,  As 
the  defendant  has  attorned  to  the  plaintiff  by  payment  of  rent,  he  is 
e8tq[>ped  to  set  up  such  extrinsic  matter  to  avoid  the  assignment  to 
him. 

2.  The  demurrer  was  properly  overruled.  There  is  no  sufficient 
allegation  in  the  third  plea,  to  avoid  the  lease  by  adverse  possession. 
The  possession  by  Dodge  and  others,  to  avoid  the  lease,  must  have 
been  adverse,  not  only  to  the  grantor,  but  to  the  grantee.  It  is  al- 
leged to  be  adverse  to  the  plaintiffs,  but  not  to  Chandler,  nor  to  the 
defendant ;  hence  it  is  open  to  the  inference,  that  Dodge  and  others 
were  in  under  Chandler,  in  which  case  the  lease  would  be  valid. 
The  plea  is  bad  for  not  alleging,  that  Dodge  and  others  entered  by 
virtue  of  a  title  paramount  to  that  of  the  lessors.  No  covenant  for 
quiet  enjoyment  is  averred }  and  even  such  averment  extends  only  to 
an  eviction  by  the  plaintiff  and  an  eviction  by  a  stranger  by  para- 
mount title.  Wotton  v.  Hele,  3  Saund.  R.  175,  n.  10.  Gardner 
T.  KettUtas,  3  Hill  330.  If  the  lease  is  void  ibr  adverse  possession, 
the  covenants  are  good;  and  it  is  no  defence,  that  the  defendant  has 
not  been  in  possession,  whether  be  be  lessee  or  assignee.  It  is 
his  duty  to  enter,  or  to  recover  possession,  either  in  his  own  name, 
or  in  the  name  of  the  lessor.  Williams  v.  Bosanquet,  5  £.  C.  L. 
72.    3  Hill  330. 

3.  If  the  plea  be  good,  the  replication  is  a  good  answer.  It  is  a 
direct  traverse  of  the  whole  plea.  Whether  the  traverse  is  warranted 
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by  the  indacement  is  a  question  which  can  only  arise  on  special  d^ 
marrer,  and  is  not  raised  in  this  case.  The  objection,  that  the 
replication  is  argamentative,  is  not  well  taken ;  every  special  tra- 
verse is  argumentative;  it  alleges  affirmative  matter  inconsistent 
with  the  adverse  pleading  and  then  concludes  with  a  traverse.  The 
other  objections  are  to  the  pointy— that  the  traverse  denies  ao  evic^ 
4on  from  the  entire  premises..  This  the  plaintiffs  had  a  right  to  do; 
— 1,  Because  the  plea  alleges  an  eviction  from  the  entire  premisea 
and  must  be  good  for  all  it  professes  to  answer,  or  held  bad  in  Mof 
— 2,  In  order  to  render  an  eviction  a  defence  to  the  whole  action, 
even  when  it  is  by  paramount  title,  it  must  be  an  eviction  from  the 
entire  premises;  a  partial  eviction  must  be  pleaded  to  a  part  only,  as 
the  rent  is  apportionable.    Stevenson  v.  Lombard,  2  East  575. 

The  opinion  of  the  court  was  delivered  by 

Bbnnstt,  J.  This  case  came  to  the  county  court  upon  an  ap- 
peal from  a  justice's  court;  and  in  the  county  court  the  defendant, 
for  the  first  time,  filed  his  motion  to  dismiss  the  cause ;  which  was 
overruled  in  that  court,  and  we  think  rightly.  It  is  claimed,  that 
this  action  is  hcai  and  should  have  been  brought  in  the  county  in 
which  the  lands  are  situate.  It  is  doubtless  true,  that,  at  common 
law,  actions  of  covenant  to  recover  rent,  founded  upon  privity  of  es- 
tate, as  in  this  case,  where  the  action  is  against  the  assignee  of  the 
leasee,  are  local.  But  the  common  law,  in  this  respect,  hae  been 
soperseded  by  our  statute,  regulating  the  places  in  which  mctions 
shall  be  brought ;  and  none  are  loc4zl,  unless  made  so  by  statute. 
This  is  not ;  and  consequently  it  must  fall  under  the  general  eut- 
ute,  which  requires  an  action  before  a  justice  of  the  peace  to  be 
brought  in  the  town,  where  one  of  the  parties  reside. 

It  £9  farther  objected,  that,  if  the  action  is  not  heal,  k  should 
have  been  brought  in  the  town  in  which  the  defe.ndant  resides,  and 
not  in  Burlington.  But  if  we  suppose  this  objection  sound,  it  was 
only  proper  matter  in  abatement;  and  not  being  pleaded  before  the 
justice,  it  was  waived.  It  in  no  way  affects  the  jurisdiction  of  the 
court,  or  the  regularity  of  the  judgment.  But  suppose  it  had  been 
so  pleaded,  and  the  plaintiff  had  replied,  that,  although  the  corpora- 
tion  did  not  reside  at  Burlington,  yet  that  this  was  their  place  of 
business  and  the  feiidence  of  the  principal  corporators;  would  not 


Digitized  by  CjOOQIC 


CHITTENDEN  COUNTY. 


University  of  Vermont  v.  Jodyo. 


this  have  been  a  safficient  answer  to  the  plea  ?  Though  we  do  not 
find  it  necessary  to  decide  such  a  question,  it  not  being  raised  on 
the  pleadings ;  yet  I  should  be  inclined  to  the  opinion,  that  such  a 
replication  would  be  held  sufficient 

The  next  question  relates  to  the  defendant's  third  plea,  and  the 
replication  to  it.  I  am  well  satisfied,  for  myself,  that  the  plea  is 
bad.  The  pleader  alleges,  that,  prior  to  the  execution  of  the  lease 
to  Chandler,  one  William  Dodge  and  others  entered  into  and  ex* 
pelled  the  plaintiffs  from  the  demised  premises,  and  continued  their 
possession  down  to  the  day  of  the  demise,  claiming  title  thereto 
mdverse  to  the  plaintiffs.  The  plea  does  not  allege  the  eviction  to 
be  in  virtue  of  any  right  or  title  to  the  premises  paramount  to  the 
title  of  the  plaintiffs ;  neither  does  it  in  any  way  attempt  to  connect 
the  defendant,  or  any  of  those  under  whom  he  claims  title,  with  the 
disseizors'  claim  of  title.  It  must  be  taken,  then,  that  Dodge  and 
the  others  evicted  the  plaintiffs  in  their  own  wrong,  and  that  their 
possession  was  wrongfully  continued. 

The  question  then  arises,  can  the  assignee  of  Chandler  insist  up« 
on  the  facts  set  up  in  the  plea,  as  a  bar  to  the  action  ?  From  the 
fact,  that  our  statute  makes  all  conveyances  of  lands,  whether  by 
deed  or  lease,  void,  if  held  and  possessed  at  the  time  adversely  to 
the  grantor,  or  lessor,  it  may  be  claimed,  that  it  follows,  that  the  title 
to  the  premises  demised  remained  in  the  plaintiffs  absolutely,  not- 
withstanding  the  lease  to  Chandler,  and  that  they  might  assert  their 
right,  precisely  the  same  as  if  no  lease  had  been  givfen.  If  this  were 
so,  the  plea  might  be  good.  The  rent  is  payable  as  an  equivalent 
for  the  right  or  interest  enjoyed ;  and  if  no  right  passed  from  the 
plaintiffd  to  Chandler,  and  from  him  to  the  defendant,  the  payment 
of  the  rent  should  not  be  enforced.  But  we  think,  that,  as  between 
the  lessors  and  the  lessee,  and  persons  who  stand  in  legal  privity 
with  them,  the  lease  is  operative  to  pass  the  term. 

It  is  a  familiar  principle  of  the  common  law,  that  a  conveyance 
of  lands,  where  there  is  at  the  time  a  disseizor  in  actual  possession 
claiming  title  adverse,  is  inoperative  and  void.  In  1807  our  legisla- 
ture passed  a  statute,  declaring  that  such  conveyance  should  be  null 
and  void,  and  of  no  effect  in  law  to  convey  the  lands  described. 
The  reason  why  this  statute  was  passed  doubtless  was,  that  sooie 
supposed,  though  probably  without  much  foundatton,  that  onr  9tat> 
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ute,  which  enacta  that  all  conveyances  of  lands,  signed  and  sealed 
by  the  party  granting  the  same,  having  good  and  lawful  authorifff 
thereunto,  and  witnessed  and  acknowledged  and  recorded,  should  be 
valid  to  pass  the  same,  without  any  other  act  or  ceremony,  operated 
to  abrogate  this  principle  of  the  common  law.  It  was  not  the  inten- 
tion to  adopt  any  new  principle,  but  to  re-affirm  a  well  known  prin« 
eiple  of  the  common  law.  Our  Rerised  Statutes,  enacted  in  1890, 
declare  such  conveyance  to  be  absolutely  void  and  of  no  effect  to 
convey  such  lands ;  yet  I  do  not  apprehend  it  was  the  object  of  tbe 
legislature,  by  the  introduction  of  the  word,  *'  absolutely  "  into  the 
Revised  Statutes,  to  change  the  operation  of  the  common  law  prin* 
eiple,  or  the  law  as  declared  in  the  statute  of  1807. 

The  decisions,  then,  which  have  been  had  at  the  common  law, 
are  applicable  under  our  statute ;  which  I  regard  only  in  affirmance 
of  the  common  law.  If  the  owner  have  parted  with  his  title,  and 
the  grantee  cannot  assert  it,  on  account  of  the  adverse  possession  at 
the  time  of  the  execution  of  the  conveyance,  it  may  be  claimed  to 
follow,  as  a  consequence,  that  the  title  is  extinguished;  but  this 
does  not  follow.  The  conveyance  is  only  void  as  to  the  person  hold- 
iDg  adversely  at  the  time  of  the  conveyance,  and  those  who  subset 
qaentljr  cmne  in  under  him ;  and  as  to  all  others  tbe  conveyance  ia 
valid  and  passes  the  title  or  interest  from  the  grantor  or  lessor  to  the 
grantee  or  lessee.  If  the  possession  is  abandoned  by  the  p&son, 
who  claimed  to  hold  adverse,  no  doubt  the  grantee,  or  lessee,  may 
enter  into  possession ;  and  the  grantor,  or  lessor,  conid  not  turn  him 
oat,  in  the  face  of  his  own  deed.  .  If  the  possession  is  left  vacant, 
and  a  stranger  enter  aiid  possess  the  premises,  the  grantee,  or  lessee, 
should  be  allowed  to  oust  him  in  an  action  of  ejectment  He  is  not 
within  the  reason  of  the  rule,  which  makes  void  a  conveyance,  o? 
lease,  on  account  of  an  adverse  possession.  His  entry  is  tortious, 
and  he  should  not  be  allowed  to  use  a  shield,  which  was  made  fot 
another,  when  there  is  no  legal  privity  between  them.  The  rule 
was  established,  it  is  said,  ''to  protect  the  weak  against  the  strong, 
and  (wevent  justice  from  being  trodden  down"  by  promoting  the  sale 
and  transfer  of  disputed  titles.  The  person  holding  the  adverse  poe» 
session  at  the  time  of  the  deed  is  the  only  one  in  danger  of  being 
injured  by  a  violation  of  the  rule ;  and  consequently  he  and  his 
privies  are  the  only  persons  who  should  fall  withm  its  protection* 
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These  views,  I  think,  are  well  sustained  bj  authority,  as  well  as 
by  the  reaaoa  of  the  case.  See  Co.  Lit.  369  a.  Cro.  Eliz.  445. 
Hawk.  b.  1,  c.  86,  sec.  3.  Jackson  t.  Demont,  9  Johns.  60.  Ltv* 
ingstan  v.  Peru  Iron  Co.,  9  Wend.  516.  Van  Hoesen  v.  Benham^ 
15  Wend.  164.  Livingston  r.  Proseus,  2  Hill  528.  The  lease,  or 
deed,  is  absolutely  void  against  the  person  holding  adversely ;  and 
as  against  him  the  tide  is  still  in  the  grantor,  or  lessor,  but  in  trust 
Tor  the  use  of  the  grantee,'  or  lessee ;  and  the  suit  must  be  in  his 
name ;  and  when  a  recovery  is  had,  it  will  enure  to  the  benefit  of  the 
grantee,  or  lessee.  If  the  deed  were  absolutely  void  as  between  the 
parties,  it  would  be  difficult  to  see,  how  a  recovery  in  the  name  of 
the  grantor  should  enure  to  the  use  of  the  grantee.  He  could  have 
no  right  for  a  court  of  equity  to  enforce.  We  think,  then,  this  plea 
cannot  be  sustained  upon  the  ground  that  the  lease  to  Chandler  was, 
as  to  him  and  his  assignees,  inoperative  and  void. 

It  may  be  urged,  that,  though  the  plea  is  not  sustained  upon  that 
ground,  yet  it  should  be  held  good  upon  the  ground,  that  the  adverse 
possession  in  Dodge  and  the  others  is  alleged  as  continuing  from 
the  day  of  the  demise  to  Chandler  hitherto,  thereby  excluding  as 
well  the  said  plaintiflfe  as  this  defendant  from  the  possession  of  the 
demised  premises.  I  think,  as  a  member  of  the  court,  the  plea 
eannot  be  sustained  on  that  ground.  It  is  doubtless  true,  that 
when  the  lessee,  or  his  assignee,  has  been  evicted,  by  a  title  jpora- 
mount  to  the  title  of  the  lessor,  from  the  entire  premises,  such  evic- 
tion is  a  good  bar  to  a  recovery  for  rent  claimed  to  have  accrued 
subsequent  to  such  eviction.  But  the  eviction,  when  by  a  stranger, 
must  be  by  means  of  a  title  paramount  to  that  of  the  lessor ;  and  it  is 
said  it  must  also  be  by  due  process  of  law.  1  Saund.  R.  205,  n. 
Lansing  v.  Van  Alstyne^  2  Wend.  563,  n.  But  I  incline  to  think, 
if  the  plea  had  alleged,  that  Dodge  and  the  others,  named  in  it,  were 
in  possession  adverse  to  the  plaintifis,  and  by  a  paramount  title,  at 
the  time  of  the  demise,  and  continued  such  possession,  excluding 
the  lessee  and  his  assignee  from  possession,  it  would  have  been  good. 
This,  it  appears  to  me,  would  have  been  equivalent  to  an  eviction. 
See  Ludwell  v.  Newman,  6  T.  R.  458.  Neither  the  lessee,  nor  his 
assignee,  should  be  required  to  enter  and  commit  a  trespass ;  and 
when  sued  for  rent,  he  might  well  say,  that  the  lease  conveyed  to 
him  no  right  to  enjoy  the  premises.    If  the  lease  gives  the  lessee  % 
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right  to  enter  and  possess  the  premises^  it  is,  I  think,  his  business  to 
get  into  possession ;  and  it  is  not  incumbent  upon  the  lessor  to  put 
him  in.  The  lessee  has  as  perfect  and  effectual  a  remedy  to  dis- 
possess the  wrong  doer,  after  the  execution  of  the  lease,  as  the  lessor 
had  before  that  time. 

But  it  may  be  said,  that,  in  this  ease,  the  lessee  could  only  dis^ 
possess  the  wrong  doers  by  a  suit  in  the  name  of  the  plaintiffs. 
This,  I  am  inclined  to  think,  should  not  alter  the  case.  The  lessee, 
as  between  the  lessors  and  himsdf,  is  vested  with  the  right  to  the 
term,  created  by  the  lease,  which  the  lessee  can  enforce  against 
him ;  and,  as  against  the  wrong  doers,  the  lessee  and  his  privies  in 
law  may,  and  indeed  must,  bring  their  ejectment  to  get  into  posses* 
sion  in  the  name  of  the  lessors.  This  they  have  the  right  to  do,  and 
I  think  chancery  would  compel  the  lessors  to  permit  this  to  be  done, 
'if  they  should  refuse,  upon  being  indemnified  against  costs.  It 
would  be  upon  the  ground,  that  the  lessors,  so  far  as  the  term  is 
concerned,  held  the  legal  title  as  against  the  wrong  doers  in  trust 
for  the  lessee,  and  his  assignees ;  and  having  this  right,  I  think  the 
lessee,  or  his  assignee,  after  the  assignment,  should  use  it,  if  neces- 
sary, to  get  the  possession;  and  that  they  cannot  lay  by  and  call 
upon  the  lessors  to  expel  the  intruders. 

There  may,  however,  be  some  difference  of  opinion  in  the  differ* 
ent  members  of  the  court  in  regard  to  this  point ;  and  we  do  not 
find  it  essential  to  pass  upon  the  plea,  as  we  are  all  well  agreed,  that 
the  plaintiffs'  replication  is  sufficient  That  is  in  the  form  of  a  spe* 
cial  traverse,  denying,  under  an  absque  hoe,  the  fact,  that  the  plain- 
tiffs and  defendants,  or  either  of  them,  were  expelled  or  excluded 
from,  the  entire  possession  of  the  demised  premises.  The  law  is 
now  well  settled,  that,  in  case  of  an  eviction  from  a  portion  of  the 
demised  premises  by  a  paramount  title,  the  rent  may  be  apportioned ; 
and  if  the  wrong  doers  exclude  the  parties  only  from  a  possession  of 
a  part  of  the  premises  demised,  the  same  reason  exists  for  an  appcr* 
Henment  of  rent,  as  in  case  of  a  partial  eviction.  Stevenson  v.  Lean* 
hard,  2  East  575.  Lansing  v.  Van  Alstyne,  2  Wend.  561.  If  there 
had  been  a  partial  eviction  by  the  lessors^  the  rule  might  have  been 
otherwise.  The  plea  purports  to  be  an  answer  to  the  entire  cause 
of  action,  and  the  matter  is  so  pleaded  in  form ;  and  if  not  an  answer 
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to  the  whole,  it  would  for  that  caose,  if  for  none  other,  be  bad.  We 
all  think  the  replication  to  this  plea  must  be  adjudged  sufficient. 

We  come  now  to  the  question,  was  there  error  committed  on  the 
trial  of  the  issue  of  fact  by  the  jury  in  the  court  below  ?  It  was  ob* 
jected,  that  the  court  ought  not  to  have  permitted  the  lease  to 
Chandler  to  have  gone  to  the  jury,  under  the  plea,  that  it  was  not 
his  deed,  accompanied  with  the  instructions  which  the  court  gave 
them.  We  see  nothing  in  these  objections ;  and,  indeed,  they  have 
not  been  insisted  on  in  argument  in  this  court.  See  Cheney  v. 
Gates,  12  Vt.  666. 

It  is  however  insisted,  that  the  court  below  should  not  have  ex* 
eluded  the  defendant's  evidence  in  relati<Hi  to  the  adverse  posses* 
sion,  at  the  times  when  the  lease  to  Chandler  and  the  assignments 
were  executed,  and  in  regard  to  the  defendant's  not  having  been  in 
possession.  It  cannot  be  claimed,  that  this  was  proper  evidence 
nnder  the  plea  of  non  est  factum.  If  the  adverse  possession  had 
rendered  the  lease  and  the  assignments  f^oidf  as  between  the  parties^ 
still  it  must  have  been  avoided  by  a  plea  of -the  special  matter ;  and 
it  could  not  be  given  in  evidence  under  the  plea  of  non  est  factum* 
WhelpdaJ^s  Case,  6  Co.  119.  The  f^ea,  however,  is  simply,  that 
it  was  not  the  deed  of  Chandler ;  and  upon  the  authorities,  and  for 
the  reasons  that  have  before  been  given,  we  think  the  adverse  pos- 
session conld  not  render  the  lease  void  between  the  parties  and  their 
legal  privies.  And  as  the  case  shows,  that  the  lessors  had  the  legal 
title,  it  must  follow,  if  the  lease  and  the  assignments  are  valid  to 
pass  the  title,  as  between  the  parties  and  their  privies,  notwithstand* 
ing  the  adverse  poeeession,  such  evidence  was  not  admissible  under 
the  plea  denying  the  assignment. 

The  plaintiflb  mighty  if  they  had  seen  fit,  have  relied  upon  the 
fact,  that  the  defendant  had  been  in  possession,  as  evidence  from 
which  they  might  have  asked  the  jury  to  infer  an  assignment ;  and 
if  this  had  been  so,  the  defendant  should  have  been  allowed  to  con- 
trovert the  possession.  But  the  lease  and  the  vrriUen  assignments 
were  in  evidence ;  and  no  objection  to  the  regularity,  or  validity,  of 
the  assignments,  in  form^  was  made ;  and  besides^  the  bill  of  excep* 
tions  assumes  the  passing  of  the  premises,  at  least,  in  legal  form,  by 
the  assignments,  from  the  lessee  to  the  defendant.  There  is  nothing 
in  the  case  to  show,  that  the  validity  of  the  assignments  was  ques> 
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tjooed,  ts  to  their  legal  form,  and  nothing  to  ahow,  that  the  plain* 
tift  aooght  to  reoorer  by  reason  of  any  other  assignment ;  and  if  the 
assignment  had  been  defective  in  form,  the  possession  by  the  defend- 
ant, or  his  want  of  possession,  could  have  had  no  effect  upon  them 
in  a  court  of  law.  It  must,  then,  be  taken  as  a  fact,  about  which 
there  was  no  dispute  at  the  trial,  that  the  premises  had  passed  to  the 
defendant,  unless  the  effect  of  the  lease  and  the  assignments  should 
be  impeached  by  maiter  exirinsic.  The  evidence  as  to  the  posses* 
sion  of  the  defendant,  no  doubt,  was  given  by  the  plaintiffs  with 
reference  to  that  part  of  the  issue  joined  between  the  parties.  It  is 
always  sufficient  to  prove  the  substance  of  the  issue ;  and  if  the 
plaintifi  had  shown  such  an  assignment,  as  to  carry  to  the  assignee 
the  term  with  the  covenant  of  the  lessee  to  pay  rent,  the  possession 
of  the  assignee  was  not^material.  It  was  not  necessary  to  allege  in 
the  declaration  an  entry  and  possession  by  the  assignee ;  and  though 
alleged,  and  traversed  by  the  plea,  it  may  be  rejected,  it  being  im- 
material.   2  Chit.  PL  194,  n.     1  Qreenl.  Ev.,  sec.  61,  n. 

If  the  title  and  possessory  right  passed,  the  assignee  became  po»- 
sessed  in  law  of  the  term,  and  an  actual  possession  is  not  material. 
WtUiams  v.  Bosanquei,  1  B.  &  B.  238.  Pingry  v.  Watkins,  15 
Vt.  488.  The  case  of  Eaian  v.  Jaques,  Dougl.  455,  which  ad- 
vanced a  different  doctrine,  has  long  since  ceased  to  be  law.  It 
follows,  then,  if  the  plaintiffi  gave  immaterial  testimony,  it  was  not 
error  for  the  court  to  exclude  testimony  to  rebut  it.  The  extent  of 
the  defendant's  offer  was,  to  prove,  that  he  had  not,  in  point  offact^ 
been  in  possession  of  any  part  of  the  premises  demised  to  Chandleri 
and  that  there  was  a  possession  adverse  to  the  plaintifi,  though  not 
an  adverse  title,  at  the  time  they  executed  the  lease,  and  at  the  time 
of  the  several  assignments.  The  defendaqt  must  be  confined  strictly 
to  his  offer,  and  cannot  extend  it ;  and  by  this  it  does  not  appear, 
that  he  was  prevented  from  taking  possession  of  the  premises  by 
reason  of  the  continuation  of  an  adverse  possession,  which  existed 
against  the  plaintiffs,  at  the  times  specified  in  the  offer,  or  that  there 
ever  was  a  possession  adverse  to  the  defendant  Besides,  if  the  de- 
fendant had  been  kept  out  of  the  possession  of  the  premises  by  rea- 
son of  a  continuation  of  the  adverse  possession,  after  the  estate  was 
assigned  to  him,  and  this  would  have  constituted  a  sufficient  de- 
fence, it  must  have  been  specially  pleaded,  upon  the  same  principle, 
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that  requires  an  eviciion  to  be  pleaded.  It  could  not  arise  under  the 
present  issue,  so  long  as  both  the  lease  to  Chandler  and  the  assign- 
ment  are  held  valid,  and  operative  to  pass  the  term,  as  between  the 
parties  and  their  legal  privies, — ^the  adverse  possession  notwith- 
standing. 

We  think,  then,  without  inquiring  what  should  be  the  effect  of 
the  payment  of  rent  by  the  defendant  to  the  plaintiffs  ailer  the 
assignment,  there  was  no  error  in  the  proceedings  of  the  county 
court  on  the  jury  trial.  The  result  is,  the  judgment  of  the  county 
court  is  affirmed. 


Lbvi  Pettes  v.  Joel  Spalding  and  Christian  Rodosson, 

Trustee. 

• 
Where  an  individaal  is  aammoned  as  tmstee,  by  trastee  process,  who  is  a  mem- 
ber of  a  firm,  and  the  other  members  of  the  firm  are  not  named  in  the  process, 
and  the  credit  soaght  to  be  attached  is  not  described  as  a  debt  dae  from  the 
firm,  the  trastee  cannot  be  held  chargeable  by  reason  of  any  debt  doe  from  the 
firm  to  the  principal  debtor,  althoogh  the  other  members  of  the  firm  are  not 
oitizens  of  this  state;  and  if  any  debt  were  due  from  the  firm  to  the  principal 
debtor  at  the  time  of  the  service  of  the  tmstee  process,  the  firm  may  pay  it, 
without  regard  to  the  process ;  and  it  makes  no  difierence,  that  such  payment  is 
made  by  the  member  of  the  firm  who  is  summoned  as  trastee. 

Trustee  Process.  By  the  writ  the  sheriff  was  commanded  i<y 
summon  '*  Christian  Rodosson,  of  Burlington  in  the  county  of  Chit- 
tenden, trustee  of  the  said  Joel  Spalding,  to  appear  before  said  court," 
&c.,  "and  make  disclosure  according  to  law,  of  the  goods,  chattels, 
rights  or  credits  of  the  said  Joel  Spalding,  which  the  said  Rodosson 
may  have  in  his  hands  or  possession."  The  process  was  served  by 
delivering  to  the  trustee  personally  a  copy  in  dae  form  of  law. 

From  the  disclosure  it  appeared,  that  individually  the  trustee  was 
in  no  way  chargeable ;  but  that,  at  the  time  of  the  service  of  the  pro- 
cess upon  him  the  trustee  was  a  member  of  the  firm  of  Rodosson, 
Rankin  &  Co.,  consisting  of  himself  and  two  copartners ;  that  that 
firm  was  indebted  ta  the  principal  debtor  in  about  the  sum  of  two  hun« 
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dred  dollars,  which  was  subsequently  paid  to  him  by  the  firm,  by  the 
haods  of  Rodosson,  the  trustee.  It  farther  appeared,  that  neither  of 
the  copartners  of  the  trustee  were  citizens  of  this  state;  that  the 
trustee  was  the  active  partner,  and  usually  resided  in  Chittenango, 
Madison  county.  New  York,  which  was  the  place  of  business  of  the 
firm,  and  the  place  where  the  payment  was  made  to  the  principal 
debtor ;  but  that  the  trustee  owned  a  house  in  Burling  ton,  in  this 
8tate»  in  which  his  family  resided  for  several  years  previous  to  the 
service  of  the  trustee  process,  and  since ;  and  that  the  trustee  has 
provided  for  his  family,  and  occasionally  visited  them,  while  he  so 
resided  in  New  York. 

Up<m  these  facts  the  county  court,  November  Adjourned  Term, 
1847, — Bennett,  J.,  presiding, — adjudged  the  trustee  not  charge^ 
able.     Exceptions  by  plaintiff. 

A.  Pecky  for  plaintiff,  cited  Parker  et  ah  v.  Danforth  Sp  Tr., 
16  Mass.  299;  Embree  et  al.  v.  Hanna,  5  Johns.  101 ;  Holmes  v. 
Remsen,  4  Johns.  Ch.  R.  460 ;  iSL  C,  20  Johns.  229. 

J.  W,  Hickoky  for  trustee,  cited  Jewett  v.  Bacon^  6  Mass.  60 ; 
Parker  et  al  v.  Danforth  4*  Tr.,  16  Mass.  299. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.     We  are  called  upon  to  revise  the  decision  of  the 
county  court,  in  which  they  held,  that  the  trustee  was  not  charge-  ' 
able. 

The  object  of  this  proceeding  against  the  supposed  trustee,  we 
learn  from  the  argument,  is,  to  attach  a  debt  due  to  the  principal 
defendant  from  a  firm,  consisting  of  this  trustee  and  two  other  indi- 
viduals, who  resided  in  New  York ;  and  it  appears,  also,  that  the 
place  of  basiness  of  this  firm  was  in  the  state  of  New  York.  Rodo»* 
son  was  also  located  in  New  York,  having  the  active  charge  of  the 
business  of  the  firm,  but  having  at  the  same  time  a  family  rejsiding 
and  keeping  house  at  Burlington  in  this  state,  whom  he  occasionally 
visited,  spending  a  short  time  with  them. 

Several  questions  arise  on  this  disclosure.  1.  Had  Rodosson 
such  a  residence  in  this  state,  at  the  time  of  the  service  of  the  trus- 
tee process,  as  to  render  him  amenable  to  it  ?    2.  If  so,  was  this 
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such  a  debt,  as  could  be  attached  under  our  trustee  process.  We 
do  not  fiad  it  necessary  to  decide  either  of  these  questions.  If  both 
of  them  are  against  the  trustee,  yet  we  think  the  process  is  wholly 
insufficient  to  attach  this  partnership  debt,  if  attachable, — and  this 
point  is  left  open. 

The  writ  simply  commands  the  sheriff  to  summoB  Christian 
Rodosson,  trustee  of  Joel  Spalding,  d&c.  The  other  partners  are 
not  named,  or  alluded  to,  in  the  process ;  neither  is  the  credit,  that 
is  sought  to  be  attached,  in  any  way  described  as  a  debt  due  from 
the  partnership,  to  the  principal  defendant,  but  as  an  individual  debt 
from  Rodosson.  This,  process  is  no  notice  to  Rodosson,  that  a 
credit  due  fVom  the  firm  was  attached ;  and  we  think,  it  is  insuffi- 
cient to  bind  the  funds  in  the  hands  of  the  Company  bel<xiging  to 
Spalding.  In  the  case  of  Parker  t.  Danforth,  16  Mass.  299,  to 
which  we  have  been  referred,  the  copartners  out  of  the  state  were 
named  in  the  process,  as  trustees,  as  well  as  those  in  the  state ;  and 
though  the  process  was  not  serred  upon  those  out  of  the  state,  yet 
those  within  the  state  might  well  take  notice,  that  it  was  the  object 
of  the  proceeding  to  "bind  the  partnership  funds.  In  the  case  be* 
fore  us  no  such  object  appears ;  and  we  think,  Rodosson  had  the 
right  to  settle  and  pay  the  partnership  debt  to  Spalding,  notwith« 
standing  the  trustee  process. 

The  judgment  of  the  county  court  is  affirmed,  with  costs  as  to 
the  trustee,  and  affirmed  pro /orma  against  the  principal  debtor  with- 
out C09t9, 


Samuel  R.  Brown  and  Thomas  Mills  v.  John  Irwin. 

When  a  petidon  b  preferred  to  the  coonty  eoart,  besed  apoo  chap.  8S,  aec»  8,  of 
the  Eevised  Stamtee, — ^which  proTidee,  that  the  oonnty  court  may  pant  relief, 
when  the  defendant  baa  been  nnjuatly  deprived  of  hia  day  in  court  by  frand, 
accident,  or  miatake,  or  baa  been  nnjostljr  depnTod  of  a  beariog  in  the  aaaeas* 
ment  of  damages,  Ac, — the  decision  of  tbe  county  court  is  not  subject  to  re- 
Tision  by  the  sopreme  court,  UDleas  they  err  upon  some  question  of  law,  as  ap* 
pUcable  to  the  case, 

A  decision,  in  such  case,  that  the  facts  proved  do  not  make  a  case  within  tbe  stat^ 
ute,  IS  subject  to  reviaioib 
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When  a  put/,  ned  btlbra  n  jottiM  of  the  panc6»  MilibM  JndgOMBl  by  defnalt, 
and  the  case  is  eontinoed  for  the  assessment  of  damages,  the  refusal  of  the  jna^ 
tice  to  allow  the  damages  to  be  assessed  by  a  jary  is  not  the  denial  of  a  right, 
which  will  entitle  the  party  to  relief  by  petition  to  the  connty  conrt. 

The  statttte,— Rev.  8t,  chap.  26,  see.  S8, — wUch  secnres  to  eidier  party  the 
right  of  a  trial  by  jary,  if  demanded,  relbn  to  that  trial  of  the  issne,  which  pre* 
cedes  the  Jodgment. 

The  statute  in  relbrence  to  sopreme  and  ootknty  courts, — ^Rev.  St,  chap.  25,  sec 
82,r— which  gives  the  conrt  power  to  oanse  damages  to  be  assessed  by  a  jary, 
after  delanit,  does  not  eitend  to  jnstioeB  of  the  peace ;-^bnt  if  it  did.  It  confers 
npon  them  only  a  disoretionary  power,  the  refusal  Id  exercise  which  is  no 
ground  of  error. 


And  if  the  common  law,  hi  refbrence  to  the  asiisaiment  of  damages  by  a  jury,  is 
in  force  in  this  slate,  as  to  jnstices  of  the  peaoei— which  may  be  doubted,*-^ 
that  makes  the  exercise  of  the  power  to  call  a  jury  diicretionary  with  the  court; 
and  it  is  no  ground  ibr  relief  by  petition,  that  the  justice  refused  to  exercise  the 
power. 

This  was  a  petition  to  the  county  court,  that  the  judgment  of  a 
justice  of  the  peace  in  favor  of  the  defendant  against  the  petitioners 
might  be  vacated^  and  the  case  be  entered  in  the  county  court  for 
trial, — founded  upon  chapter  thirty  three,  section  eight,  of  the  Re< 
vised  Statutes.*  Trial  bj  the  court,  March  Term,  1847,— B«n« 
NETT,  J.,  presiding. 

It  was  alleged  in  the  petition,  that  the  defendant,  on  the  twenty 
sixth  day  of  May,  1846,  prayed  out  his  writ  of  attachment  against 
the  petitioners,  in  which  he  demanded  damages,  one  hundred  dolt 
ars,  for  an  alleged  breach  of  contract  on  the*'part  of  the  petitioners. 


•  By  which  it  is  enacted,  that  "  When  a  judgment  shall  be  rendered  by  a  jus^ 
tioe  upon  defiinlt,  and  the  defendant  was  unjustly  deprived  of  his  day  in  oonit  by 
ftiad,  aeeident,  or  mistake,  or  was  wjustly  deprived  of  a  hearing  hi  the  asMst- 
ment  of  damages  in  snoh  aeiion,"  &c.»  •  •  •  «<  the  county  court.  In  the  county 
in  which  such  judgment  shall  have  been  rendered,  may,  on  the  petition  of  the 
party  aggrieved,  in  its  discretion,  and  on  such  terms  and  conditions  as  such  court 
shall  judge  reasonable,  reverse  and  set  aride  the  judgment  of  such  justice,  and 
proceed  to  hear,  try  and  determine  such  action,  and  make  all  necessary  orders 
therrin,  m  the  samo  maniMr  as  if  the  same  had  been  bronght  to  snob  court  by 
appeal. 
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in  not  permitting  him  to  complete  certain  labor,  which  they  had 
agreed  to  permit  him  to  perform  at  a  price  agreed  upon,  and  ap- 
on  which  he  had  commenced, — ^which  writ  was  made  returnable 
before  a  justice  of  the  peace,  June  29,  1646,  and  was  duly  served 
upon  the  petittoDers;  that  the  petitioners  suffered  judgment  to  be 
rendered  against  them  upon  default,  and  the  case  was  continued,  for 
assessment  of  damages,  to  the  tenth  day  of  August,  1846 ;  that  the 
petitioners  then  appeared,  and  claimed,  that  the  damages  should  be 
assessed  by  a  jury ;  that  the  justice  refiised  to  allow  a  jury,  and 
again  continued  the  case  to  September  9, 1846 ;  that  the  petitioners 
again  appeared  at  that  time,  and  claimed,  that  the  damages  should 
be  assessed  by  a  jury ;  but  that  the  magistrate  again  refused  to  cause 
a  jury  to  be  summoned,  and  proceeded  himself^  and,  after  hearing 
the  parties,  assessed  the  damages  at  $27J8B,  and  rendered  judgment 
against  the  petitioners  for  that  amount 

On  trial,  the  court  found  the  facts  to  be  as  alleged  in  the  petition, 
but  decided,  that  this  was  not  a  case  which  would  authorize  them  to 
exercise  the  discretionary  power,  conferred  upon  them  by  statute,  to 
racate  the  judgment  of  the  justice,  and  dismissed  the  petition,  with 
costs.     Exceptions  by  petitioners. 

Piatt  4*  P€ck  for  petitioners. 

1.  There  is  but  one  statute  in  this  state,  relating  to  the  manner 
of  assessing  damages  upon  default ; — ^Rer.  St.,  chap.  25,  sec.  92.* 
This  refers  to  suits  coming  within  the  jurisdiction  of  a  justice,  as 
well  as  to  suits  tried  in  the  county  court.  If  so,  the  justice,  in  this 
case,  had  the  power,  at  least,  to  permit  an  assessment  of  damages  by 
a  jury ;  and  haying  the  power,  he  was  bound,  upon  the  application 
of  either  party,  to  exercise  it 

The  statute, — Rev.  St.,  ch.  26,  sec.  32, — ^provides,  that  either 
party  to  a  suit  before  a  justice  shall  be  entitled  to  a  trial  by  jury. 
fiy  ''  trial"  is  meant  the  finding  of  the  facts  wherein  the  parties  are 
at  issue.   The  issue  may  be  of  all  the  facta  set  forth  in  the  plaintiffs' 

•  By  which  it  is  enaetad,  that  <«  When  judgment  ihall  ba  rendered  by  default 
•r  on  demorror  in  any  court,  the  jndgee  of  the  court  ahall  have  fall  power  by  tbem- 
•ahres,  by  the  jury  in  court,  the  report  of  the  clerk,  or  the  report,  on  oath,  of  any 
penon  appointed  as  an  inquest  by  the  court,  to  ascertain  the  nim  doe.** 
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declaration,  or  there  may  be  a  denial  of  only  one  lact.  By  a  defaalt 
tbe  oaase  of  aetion  is  admitted,  but  there  is  still  an  issue  left,  as  to 
the  amonnt  of  damages,  and  here  the  party  has  a  right  to  a  trial,  and 
upon  that  trial  he  has  a  right  to  a  jury. 

2.  But  if  the  statute  does  not  make  it  peremptory  upon  the  jus- 
tice to  allow  the  party  a  jury  in  such  case,  then  there  is  no  statute^ 
which  takes  away  this  privilege,  which  was  a  right  at  common  law. 
By  the  common  law,  in  all  cases  where  damages  are  recovered,  the 
damages  regularly  ought  to  be  assessed  by  a  jury ;  and  if  they  are 
not,  the  verdict  shall  be  void.  So,  if  judgment  be  by  confession 
but  for  no  certain  sum,  in  an  action  sounding  in  damages,  the  court 
cannot  assess  the  damages,  but  a  writ  of  inquiry  should  be  executed. 
3  Com.  Dig.,  Damages  K  Dunbar  v.  Lindenberger,  3  Humf.  169. 
Petersd.  Ab.,  Damages  VI.,  A,  note.  Staple  v.  Hayden^  1  Balk. 
216.    Eadem  v.  Luiman,  1  Str.  612. 

Smalky  Sf  Phelps  for  defendant. 

The  case  is  not  within  the.  pur  view  of  the  statute,  under  which  it 
is  brought.  That  statute  applies  to  a  ease,  where  the  defendant 
*'  was  unjustly  deprived  of  a  hearing  in  the  assessment  of  damages." 
Here  the  party  had  a  full  hearing,  in  reference  to  which  no  com- 
plaint is  made,  except  that  it  was  not  by  jury.  A  reference  to  the 
justice  act  shows,  that  a  jury  is  only  provided  for  upon  the  trial  of  a 
cause,  and  not  upon  proceedings  after  judgment  The  justice  can 
mak(  up  the  damages  immediately,  or  when  and  where  he  pleases, 

and  without  farther  notice  to  the  defendant. 

« 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  This  was  a  petition  preferred  to  the  county  courf, 
praying  to  have  the  judgment  of  a  justice  of  the  peace  in  favor  of  the 
petitionee  and  against  the  petitioners  set  aside  and  vacated  for  the 
alleged  cause,  that  the  justice,  after  the  petitioners  had  been  de- 
faulted and  the  case  continued  for  the  assessment  of  damages; 
refused,  at  the  day  to  which  it  was  adjourned,  to  call  in  a  jury  upon 
the  application  of  the  petitioners,  to  assess  the  damages.  The  peti* 
tion  assigns  no  other  cause  cf  complaint.  The  county  court  dis-^ 
missed  the  petition,  upon  the  ground  that  the  case  did  not  come 
within  the  statute,  which,  in  the  exercise  of  a  discretionary  power, 
would  authorize  the  court  to  vacate  the  judgment  of  the  justice. 
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It  IB  now  insisted  bj  the  petitioners,  that  the  refusal  of  the  jastice 
to  award  a  venire  m  the  case,  was  the  denial  of  a  right  secured  to 
them  by  law,  and  that  the  case  falls  within  the  provisions  of  chapter 
thirty  three,  section  eight,  of  the  Revised  Statutes.  The  statute  re- 
ferred to  clothes  the  county  courts  with  a  discretionary  power  to 
grant  relief  upon  petition,  in  cases  falling  within  the  purview  of  the 
statute ;  but  their  decisions  in  such  cases  are  not  subject  to  revis- 
ion in  this  court,  unless  they  err  upon  some  question  of  law,  as  ap- 
plicable to  the  case.  It  was  so  held  in  Sh^hy  v.  8cagel,  decided 
upon  the  last  circuit,  in  Washington  county.  The  county  court,  in 
the  case  at  bar,  held,  that  the  case  did  not  fall  within  the  provbions 
of  the  statute ;  and  if  this  is  erroneous,  it  is  such  an  error  as  may  be 
corrected  in  this  court  The  statute,  authorizing  petitions  to  vacate 
the  judgments  of  justices  of  the  peace,  contemplates  cases  where  the 
petitioner  has  been  deprived  of  his  day  in  court,  or  at  least  denied 
some  right  secured  to  him  by  the  laws  of  the  land.  It  is  not  de- 
nied, that  the  petitioners  had  their  day  in  court,  and  the  question 
arises,  were  they  deprived  of  any  legal  right  t  The  damages  were 
assessed  by  the  justice,  upon  a  hearing  of  the  parties  and  their 
proofs. 

The  statute  defining  the  powers  and  duties  of  justices  of  the 
peace  secures  to  either  party  a  trial  by  jury,  if  demanded ;  and  the 
term  trial,  as  here  used,  we  apprehend,  means  that  trial  of  the  issue, 
which  precedes  the  judgment.  In  the  case  at  bar  it  appears,  that 
the  judgment  was  rendered  upon  the  default  of  the  petitioners,  and 
the  subsequent  assessment  of  the  damages  was  not  the  trial  of  an 
issue,  and  not  the  trial  contemplated  by  the  statute.  This  assess- 
ment might  be  made  by  the  court  at  any  convenient  time,  without 
any  adjournment  of  the  cause,  and  without  even  notice  to  the  ad- 
verse party.  We  think  it  quite  clear,  that  the  justice  act^  under  the 
circumstances  of  this  case,  did  not  give  to  the  petitioners  the  right 
to  have  the  damages  assessed  by  jury.  And  even  if  we  were  to 
admit,  (which  we  are  by  no  means  prepared  to  do,)  that  the  justice 
migkty  in  the  exercise  of  his  discretion,  have  awarded  a  veMre  for  a 
jury  to  assess  the  damages,  yet  we  are  well  satisfied,  that  his  refusal 
to  do  it  is  no  ground  of  error. 

But  it  is  urged,  that  section  thirty  two  of  the  statute  relating  to 
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Gountj  and  supreme  courts  is  applicable  to  the  case  at  bar,  and  fullj 
authorized  the  justice  to  award  a  jury  for  the  assessment  of  the  dam- 
ages. This  proposition  is  not  admitted.  We  do  not  think  the  sec* 
tion  referred  to  can  be  applied  to  the  case  nnder  consideration.  It 
is  limited  to  proceedings  in  the  countj  and  supreme  courts^  and  is 
not  applicable  to  proceedings  in  justices'  courts.  But  if  its  applica* 
bility  to  proceedings  in  justices'  courts  be  conceded,  it  would  not 
ayail  the  party.  The  denial  of  a  jury  in  such  case,  being  the  exer- 
cise of  a  discretionary  power  vested  in  the  court,  is  no  ground  of 
«rror.  For  if  the  section  above  referred  to  be  applicable  to  proceed* 
ings  in  justices'  courts,  it  necessarily  gives  to  justices  of  the  peace  the 
same  discretionary  power,  as  to  the  manner  of  the  assessment  of 
damages,  that  the  section  confers  upon  the  county  courts. 

It  is  farther  insisted,  if  there  is  no  statute  authorizing  justices 
to  assess  damages,  in  cases  like  the  one  under  consideration,  by  the 
intervention  of  a  jury,  that,  there  being  no  statute  denying  the  right, 
the  right  'exists  at  common  law,  and  should,  therefore,  have  been 
granted  by  the  justice. 

The  common  law  has  been  adopted  in  this  state,  so  far  as  it  is 
applicable  to  our  situation  and  circumstances  and  is  not  repugnant 
to  the  constitution  and  laws  of  the  state.  But  whether  the  provi»> 
ions  of  the  common  law,  in  relation  to  the  assessment  of  damages  in 
suits  where  judgment  is  rendered  upon  default,  have  been  adopted, 
may  well  be  doubted.  The  thirty  second  section  of  the  statute  re- 
lating to  the  county  and  supreme  courts  provides  a  mode  for  the 
assessment  of  damages  in  such  cases,  somewhat  different  from  the 
common  law;  and  hence,  we  conclude,  that  those  courts  can  only 
assess  damages  in  the  manner  provided  by  the  statute.  If  this  part 
of  the  common  law  has  been  adopted  here,  and  is  applicable  to  such 
cases  in  justices'  courts,  (which  we  would  by  no  means  intimate,)  it 
is  certainly  quite  remarkable,  that  no  instance  is  known  to  have 
occurred  in  the  state,  in  which  justices,  upon  judgment  by  default, 
have  resorted  to  the  intervention  of  a  jury  to  ascertain  the  damages. 
This  fact  may  well  lead  us  to  doubt,  whether  justices  of  the  peace, 
in  such  cases,  have  authority  to  award  a  writ  of  inquiry  according 
to  the  course  of  the  common  law.  But  if  it  be  admitted,  that  they 
have  such  authority,  we  do  not  think  the  admission  would  avail 

them  in  the  ease  at  bar. 
10 
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It  is  said  by  Comyn,  in  his  Digest,  that  in  all  cases  where  the 
issue  is  tried  by  a  jury,  and  damages  are  recoverable,  the  damages 
regularly  ought  to  be  assessed  by  the  jury ;  and  if  they  do  it  not, 
where  damages  only  are  recoverable,  the  verdict  shall  be  void.  And 
he  farther  remarks,  that,  if  the  jury  who  try  the  issue  omit  to  as- 
sess the  damages,  "  the  omission  cannot  be  supplied  by  a  writ  of 
inquiry ;"  and  he  assigns  as  a  reason  for  it,  that  "  the  defendant  will 
lose  the  benefit  of  a  writ  of  attaint,  if  the  damages  are  excessive/' 
The  same  author,  (Comyn,)  says,  "  When  there  is  judgment  mth" 
out  any  issue  tried,  damages  shall  be  assessed  by  the  court,  or  by  a 
writ  of  inquiry."  3  Com.  Dig.,  Tit.  Damages  E,  1  and  2.  In 
Bruce  v.  Rawlins,  3  Wils.  61,  on  motion  to  set  aside  the  inquisition 
on  a  writ  of  inquiry,  for  excessive  damages,  in  an  action  of  trespass, 
Chief  Justice  Wilmot  is  reported  to  have  said,  "  This  is  an  inquest 
of  office  to  inform  the  conscience  of  the  court,  who,  if  they  please, 
may  themselves  assess  the  damages."  In  Hewet  v.  Mantell,  2  Wils. 
.  27^1  ^^  learned  judge  declared  to  the  same  effect.  l?iojn,  these 
authorities  it  would  seem,  that,  in  cases  like  the  one  under  consid- 
eration,  by  the  common  law,  the  damages  might  be  assessed  either 
hy  the  court,  or  by  jury  upon  a  writ  of  inquiry. 

In  the  case  at  bar  the  justice,  instead  of  awarding  a  writ  of  in- 
quiry to  inform  his  conscience,  saw  fit  to  assess  the  damages  himself. 
And  we  hold  that  he  had  a  right  so  to  do. 

'  The  judgment  of  the  county  court  is  therefore  affirmed. 


Nathaniel  Sutton  v.  William  M.  Sutton. 

[In  CaAHCsRT.} 

Where  me,  who  was  a  creditor  of  an  estate,  took  appeals  from  decisions  of  the 
comnisaioners  allowing  claims  against  the  estate  in  fsYor  of  the  administrator 
and  others,  and  prosecnted  the  appeals  to  final  judgment  in  the  name  of  the  es- 
tate, and  the  decisions  of  the  commissioners  in  the  several  cases  were  reversed, 
and  the  claims  dnallowed,  and  costs  awarded  to  the  appellant,  who  had  paid 
all  the  expenses  of  prosecnting  the  appeab,  it  was  held,  that  the  administrator 
was  not  entitled  to  receive  the  costs  so  awarded;  and  the  administrator  having 
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raeewed  Ike  OMfti  and  eiecttted  relflBses  thorafor,  it  was  beld,  that  the  ooart  ef 
ebancery  woold  compel  him  to  pay  tlie  amoont  to  tke  creditor,  who  thns  took 
aad  proaecoted  the  appeala. 

The  dedaion  of  the  eoaaty  court,  where  die  apfeala  were  heard,  and  deCenDiaed 
in  faTor  of  the  appelhmt,  in  allowing  and  taxing  coat  in  fiiTor  of  the  appellaot, 
being  acquieaced  in  bj  the  parties,  is  conclosive  evidence,  that  the  appellaitt 
had  sach  an  interest  in  the  estate,  as  entitled  him  to  take  the  appeals. 

Appeal  from  the  court  of  chancery.  The  facts  are  sufficiently 
stated  in  the  opinion  delivered  by  the  court  The  orator's  bill 
was  dismissed  by  the  court  of  chancery,  with  costs ;  from  which 
decree  the  orator  appealed 

C  D.  Kasson  for  orator. 

A]  Peek  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Kbllooo,  J.  This  was  a  bill  in  chancery  brought  to  recover  the 
amount  of  certain  bills  of  cost,  which  the  orator  alleges  were  in* 
curred  in  opposing  certain  claims  of  the  defendant  and  othws 
against  the  estate  of  James  Sutton,  of  which  estate  the  defendant 
was  administrator.  The  bill  alleges  the  taking  of  appeals  from  the 
report  of  the  commissioners  allowing  the  claims,  and  the  snccessfal 
pro8ecuti<Mi  of  the  appeals,  which  resulted  in  the  disallowance  of  the 
claims  and  the  recovery  of  judgments  against  the  claimants  for 
costs,-— that  the  appeals  were  prosecuted  by  the  orator  and  the  ne- 
cessary expenses  attending  their  prosecution  were  paid  by  him,— -and 
that  the  defendant  afterwards  received  the  costs  and  gave  discharges 
for  the  same  to  the  several  claimants ;  and  the  bill  concludes  with  a 
prayer,  that  the  defendant  may  be  decreed  to  pay  the  costs  to  the 
orator.  The  defendant  in  his  answer  admits,  that  the  appeals  were 
taken  and  prosecuted  by  the  orator,  and  that  the  claims  were  disal* 
lowed  in  the  appellate  court,  and  judgments  rendered  for  costs  to 
the  appellant,  or  the  estate  of  James  Sutton,  in  whose  name,  or  be* 
half,  the  claims  were  resisted  by  the  orator,  and  that  the  defendant 
received  the  costs,  knowing  and  admitting  that  the  same  were  in- 
curred by  the  orator.  The  case  was  set  down  for  hearing,  in  the 
court  of  chancery,  upon  bill  and  answer ;  and,  npoa  the  hearing. 
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the  chancellor  dismissed  the  bill.  It  is  now  insisted  by  the  defend- 
tni,  that  the  orator  has  no  equity^  and  consequently  is  not  entitled 
to  relief. 

The  answer  of  the  defendant,  not  being  traversed,  mast  be  taken 
as  satisfactory  evidence  of  the  facts  therein  stated.  If,  then,  it  shall 
be  found,  upon  examination  of  the  answer,  that  the  orator,  at  the 
time  of  the  taking  and  prosecution  of  the  appeals,  had  no  interest  in 
the  estate  of  James  Sutton,  and  consequently  no  right  to  take  the 
appeals  and  contest  the  claims,  it  must  be  conceded,  that,  in  so  do- 
ing, he  was  acting  in  his  own  wrong  and  would  have  no  equitable 
claim  for  the  costs  and  expenditures  thus  incurred.  It  appears  by 
the  answer,  that  shortly  previous  to  the  death  of  James  Sutton,  who 
was  the  father  of  the  orator,  the  deceased  paid  to  the  orator,  by  way 
of  advancement,  the  sum  of  (1400,  which  was  more  than  his  equal 
share  of  the  estate,  and  took  the  orator's  receipt  for  the  same  in  full 
satisfaction  of  his  share  of  the  estate.  This  fact  being  conceded,  as 
we  think  it  must  be,  it  is  apparent,  that  the  orator  was  not  entitled 
to  a  distributive  share  of  the  estate,  and  consequently  was  not  inter- 
ested as  an, heir  at  law  to  the  same.  As  heir  at  law,  then,  he  had 
no  interest  or  right  to  contest  the  claims  against  the  estate. 

If,  however,  he  were  then  a  creditor  of  the  estate*  that  relation 
gave  him  the  right  to  litigate  the  claims ;  and  this  leads  to  the  in- 
quiry, whether  the  orator  was  a  creditor  of  the  deceased.  The  de« 
fendant,  in  his  answer,  alleges,  that  a  short  time  previous  to  the 
death  of  James  Sutton,  he,  the  said  James,  about  the  17th  of  April, 
1333,  paid  and  advanced  to  the  orator  fourteen  hnndred  dollars  in 
full  satisfaction  of  all  demands  and  as  an  advancement  in  full  of  the 
share  of  the  orator  in  the  estate  of  the  said  James  Sutton,  and  that 
said  advancement  was  paid  in  part  by  the  said  James*  promissory 
note  for  f  1000,  and  the  residue  was  paid  in  money  and  personal 
property ;  that  the  orator,  upon  that  occasion,  executed  to  the  said 
James  a  receipt,  acknowledging  the  receipt  of  91400,  as  a  full  ad« 
Tancemeni  of  his  share,  as  heir,  in  bis  father's  estate.  And  the  de* 
fendant,  in  his  answer,  farther  states,  that  he  and  Harry  Sutton  have 
paid  the  note  to  the  orator.  But  as  to  the  time  when  the  note  was 
paid  to  the  oraior,  the  answer  b  silent.  It  is  a  fact  within  the 
knowledge  of  the  defendant,  and  the  legal  presumption  is,  that  if  the 
note  were  paid  to  the  orator  anterior  to  the  taking  of  the  appealsi  it 
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woold  haTe  been  so  stated  in  his  answer.  For  the  defendant  is  al* 
ways  supposed  to  set  fortii  in  his  answer  everj  matter  of  defence, 
upon  which  he  relies^  in  the  most  favorable  aspect  that  the  case  ad- 
mits. Inasmuch  as  it  is  not  averred  in  the  answer,  that  the  note 
was  paid  to  the  orator  previously  to  his  taking  the  appeals,  we  think 
it  is  fairly  to  be  inferred,  that  the  note  was  outstanding  at  the  time 
of  the  prosecution  of  the  appeals,  and  consequently  that  the  orator 
was  then  interested  as  a  creditor  to  the  estate.  . 

But  however  that  may  be,  it  appears  by  the  case,  that  the  county 
court,  to  which  the  appeals  were  taken  and  wjiere  the  same  were 
heard  and  determined  in  favor  of  the  appellant,  in  the  exercise  of  the 
equitable  and  discretionary  power  vested  in  it  by  the  statute,  allowed 
and  taxed  coet  in  favor  of  the  orator.  The  county  court  must, 
therefore,  have  found,  that  the  orator  was  legally  entitled  to  take  the 
q>pealsy  and  equitably  entitled  to  the  costs  incurred  in  the  proseen- 
tion  of  them.  And  this  decision,  we  think,  was  warranted  by  the 
facts  in  the  case,  and,  having  been  acquiesced  in  by  the  parties,  is 
amebisive  upon  them.  To  take  from  the  orator  costs  thus  incurred 
and  thus  allowed  to  him,  and  protect  them  in  the  hands  of  the  de* 
fiendanty  would,  in  the  judgment  of  the  court,  be  doing  manifest 
injustice. 

The  decree  of  the  chancellor,  dismiastng  the  orator's  bill,  is  re- 
versedy  and  the  cause  remanded  to  the  court  of  chancery.,  with  in* 
stroctions  to  proceed  with  the  case  and  decree  to  the  orator  the 
several  bills  of  cost  taxed  and  allowed  to  him  in  the  several  appealed 
cases,  with  his  taxable  costs  in  this  suit 


Samubl  Boabdman,  Administrator  of  Basil  Paro,  v.  Wiluam  H. 

Kkkixb. 

Wbera  a  bond  is  oxecntad,  with  a  oonditioo  that  it  shall  becoma  abaolnto  in  oaaa 
cartain  servicas  ara  parfonned  by  tha  obligaa  within  a  specifiad  time,  and  tba 
obligea  tenders  performaDce  of  the  services  within  the  time,  the  refasal  of  the 
obligor  to  aceept  snch  performanoa  will  have  the  effect  of  actual  performance, 
so  far  as  to  give  to  the  oUigae  a  rijiht  of  action  npoH  the  boad. 


Digitized  byCjOOQlC 


78  CHITTENDEN  COUNTY- 

Boaidman,  Adm'r,  v.  Ke«ler. 

And  if  the  bond,  in  snch  ease,  contain  the  farther  condition,  that  it  shall  become 
void,  in  case  the  obligor,  upon  the  perforoaance  of  the  services  by  the  obligee, 
shall  ezecate  and  deliver  to  tJie  obligee  a  deed  of  certain  land,  a  demand  of  the 
deed  within  a  reasonable  time  after  the  obligee  becomes  entitled  to  it,  and  be- 
fore actionTbrooght,  if  a  demand  be  necessary  to  perfect  the  right  of  action,  is 
sufficient 

And  the  obligor  is  not  entitled  to  prove,  as  a  defence  to  a  suit  upon  snch  bond, 
that  afler  the  breach  of  the  condition  npon  his  part,  and  after  suit  brought 
therefor,  he  tendered  to  the  obligee  a  deed  of  the  land. 

But  an  instruction  to  the  jury,  in  such  case,  that  the  obligee  is  entitled  to  recover 
the  value  of  the  land  at  the  time  it  should  have  been  conveyed,  with  interest 
npon  that  value,  is  erroneous.  There  not  having  been  a  receipt  by  the  obligor 
of  the  entire  consideration  of  the  cimveyance,  but  only  a  refusal  of  a  tender  of 
services  to  be  performed,  the  recovery  should  be  restricted  to  the  extent  of  the 
obligee's  actual  damages. 

Where  the  serviees-to  be  perfwmed  by  the  obligee,  in  such  case,  consist  in  the 
making  of  a  specified  number  of  pairs  of  boots,  for  which  the  obligor  is  to  pro- 
vide leather,  the  refusal  of  the  obligor  to  furnish  the  leather  is  a  breach  of  the 
condition  upon  his  part,  sufficient  to  work  a  forfeiture  of  the  bond. 

Debt  on  bond,  with  general  counts  for  work  and  labor.  Plea, 
non  est  factum^  with  notice  of  special  matter  of  defence,  and  trial 
by  jury,  March  Term,  1846, — Bennett,  J.,  presiding. 

On  trial  tlie  plaintiff  gaTe  in  evidence  a  promissory  note,  executed 
by  the  intestate,  Paro,  dated  Norember  11,  1839,  by  which  Pare 
promised  to  make  for  the  defendant,  and  deliver  at  his  store,  sixty 
pairs  of  coarse  boots  by  the  first  day  of  April,  1840, — sixty  pairs  by 
the  first  day  of  October,  1840,  sixty  pairs  by  the  first  day  of  April, 
1841,  and  sixty  pairs  by  the  first  day  of  October,  1841, — ^Paro  to 
find  pegs  and  wax,  and  the  defendant ''  to  find  the  rest  of  the  stock." 
The  plaintiff  also  gave  in  evidence  the  bond  declared  upon,  which 
was  in  the  penal  sum  of  five  hundred  dollars,  and  to  which  there 
was  a  condition  annexed,  that  if  Paro  should  perform  the  services 
specified  in  the  above  note,  and  the  defendant  should,  within  ten 
days  afler  '^full  payment"  thereof,  execute  and  deliver  to  Paro,  or 
bis  assigns,  a  good  and  valid  deed  of  certain  premises,  of  which  it 
was  provided  Paro  might  have  the  possession  from  and  after  July  1, 
1840,  then  the  bond  should  be  void,  and  otherwise  of  force.  The 
plaintiff  also  gave  in  evidence  an  assignment  of  the  bond  by  Paro  to 
Burnett  &  Sawyer,  dated  September  24, 1841. 
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The  plaintiff  also  gave  evidence  tending  to  proTe,  that  the  three 
first  instalments  specified  in  the  note  were  duly  paid  by  Paro>  and 
that  he  paid  a  portion  of  the  last  instalment ;  and  that  Burnett,  one 
of  the  assignees  of  the  bond,  after  the  assignment,  and  while,  by  the 
terms  of  the  contract,  Paro  had  the  right  to  make  the  boots,  called 
upon  the  defendant,  by  request  of  Paro,  and  exhibited  to  him  the 
bond,  and  informed  him  of  the  assignment,  and  inquired  how  many 
pairs  of  boots  were  still  due  upon  the  note ;  that  the  defendant  told 
Burnett  how  many  pairs  remained  doe,  and  Burnett  offered  to  make 
that  number,  if  the  ilefendant  would  furnish  the  leather ;  that  the 
defendant  rej^ied,  that  he  had  not  the  leather  and  could  not  furnish 
it  at  that  time,  and  that  besides,  by  the  contract,  Paro  had  no  right 
to  convey  the  leather  away,  but  was  bound  to  cut  it  out  at  his 
house ;  that  soon  after  this,  and  within  the  time  allowed  by  the 
terms  of  the  contract,  Burnett  again  demanded  of  the  defendant  the 
leather,  in  order  that  he  might  make  the  boots,  and  that  the  defend- 
ant then  furnished  leather  for  but  twelve  pairs  of  boots,  and  refused 
to  fiimish  leather  for  any  more,  although  he  had  more  leather  on 
hand,  and  that  he  required  that  the  boots  should  be  cut  out  at  his 
house,  and  said  that  **  he  might  make  the  rest  afterwards ;"  and  that 
the  twelve  pairs  were  made  and  delivered  within  the  time, — leaving 
thirty  four  pairs  still  due.  The  plaintiff's  testimony  also  tended  to 
prove,  that  Burnett  had  made  arrangements  for  making  the  boots 
within  the  time  specified,  and  that  the  neglect  and  refusal  of  the  do* 
fendant  to  furnish  the  leather  was  the  only  reason  why  they  were 
not  so  made. 

The  plaintiff  also  gave  evidence  tending  to  prove,  that  in  Septem- 
her,  1842,  after  the  defendant  had  commenced  an  action  of  eject* 
ment  to  recover  the  posssession  of  the  premises  described  in  the 
bond,  he  tendered  to  the  defendant  fifty  five  dollars  foi  the  costs  of 
that  suit  and  for  the  boots  not  manufactured,  and  demanded  of  the 
defendant  a  deed  of  the  premises, — and  that  the  defendant  refused 
to  accept  the  tender  and  give  a  deed. 

The  defendant  offered  to  prove,  that  after  the  commencement  of 
this  suit,  and  more  than  three  days  before  the  return  day  of  the  writ^ 
he  tendered  to  the  plaintiff  the  costs,  which  had  then  accrued,  and 
also  a  duly  executed  deed  of  the  premises ;  to  which  evidence  the 
plaintiff  objected,  and  it  was  excluded  by  the  court 
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Testimony  was  gifen  by  each  party  as  to  the  value  of  the  prem- 
agreed  to  be  conveyed.  No  complaint  was  made  by  the  de- 
fendant, but  that  such  boots  as  had  been  delivered  had  been  well 
made,  and  to  his  satisfaction ;  and  no  evidence  was  given  tending  to 
prove,  that  there  was  any  good  reason,  why  the  defendant  should 
not  have  famished  the  leather  upon  reasonable  request  and  notice. 

The  defendant  insisted,  that,  as  it  appeared  that  the  last  instal- 
ment specified  in  the  note  had  not  been  fully  paid,  according  to  the 
tenor  and  effect  of  the  note*  there  could  be  no  recovery  upon  the 
bond ;  and  that  there  could  be  no  recovery  upon  the  counts  for 
work  and  labor ;  and  requested  the  court  so  to  instruct  the  jury. 

The  court  charged  the  jury,  that  there  could  be  no  recovery  upon 
the  general  counts  for  work  and  labor ;  and  that,  to  entitle  the  plain- 
tiff to  recover  upon  the  bond,  he  must  prove,  that  the  several  instal- 
ments specified  in  the  note  had  been  paid  within  the  times  respect- 
ively specified  in  the  notCi  and  according  to  the  tenor  and  effect  of 
the  same,  or  show  facts,  which,  in  legal  contemplation,  would  be 
equivalent  to  such  payment ;  that  if  the  jury  were  satisfied,  that  the 
three  first  instalments  had  been  duly  paid,  and  that,  as  to  the  portion 
of  the  last  instalment  remaining  unpaid,  the  defendant  was  called 
upon  to  fiirnish  the  leather,  to  enable  the  plaintiff,  or  the  assignees 
of  the  bond,  to  complete  the  payment  within  the  required  time,  as 
the  evidence  tended  to  prove,  and  that,  upon  reasonable  notice  and 
request,  the  defendant  neglected  and  refused  to  furnish  the  leather^ 
and  that  the  plaintiff,  or  his  assignee,  was  thereby  prevented  from 
completing  the  payment  within  the  time,  being  desirous  to  do  so, 
this,  in  its  legal  effect,  so  far  as  it  regarded  the  plaintiff's  action  up- 
on the  bond,  was  equivalent  to  a  payment  of  so  much  of  the  last  in- 
stalment, according  to  the  tenor  and  effect  of  the  note,  and  would 
give  the  plaintiff  the  same  right  with  such  payment;  but  that,  unless 
the  jury  so  found,  the  verdict  must  be  for  the  defendant 

The  jury  were  also  instructed,  that  the  evidence,  as  to  the  tender 
of  (55,00  by  the  plaintiff,  was  of  no  importance  to  the  plaintiff's 
rights,  and  Qould  have  no  effect  in  the  case,  except  so  far  as  to  show 
a  demand  for  the  deed  before  this  action  was  commenced,  and  a  re- 
fusal by  the  defendant  to  deliver  it ;  and  that,  if  a  demand  could  be 
considered  necessary,  so  far  the  proof  of  that  fact  was  important,  and 
no  farther. 
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The  court  also  instructed  the  jarj^  that,  if  they  returned  a  terdict 
for  the  plaintiflf,  the  rule  of  damages  would  be  the  value  of  the  prem- 
ises, at  the  time,  when,  by  the  terms  of  the  contract,  the  defendant 
was  bound  to  have  made  the  conveyance,  and  interest  from  that 
time. 

Verdict  for  plaintiC    Exceptions  by  defendant 

HrR.  Beardsky  for  defendant. 

1.  Unless  Keeler  was  bound  by  the  contract  to  deliver  all  the 
leather,  when  called  for,  he  cannot  be  considered  in  fault.  The 
case  does  not  show,  that  it  was  necessary  for  Burnett  to  have  the 
whole  leather,  when  he  made  the  last  demand,  in  order  to  make  the 
boots  within  the  time; — if  not,  and  there  is  nothing  in  the  contract 
obliging  Keeler  to  deliver  the  whole  upon  the  first  demand,  he  had 
a  right  to  decline  to  comply  with  a  demand  for  the  whole,  and  it 
was  the  duty  of  Burnett  to  call  again. 

2.  It  is  to  be  inferred  from  the  case,  that  Burnett  acquiesced  in 
Keeler's  proposition,  '*  that  he  might  m&e  the  rest  afterwards,"  that 
is^  after  the  contract  had  expired ;  if  so,  it  becomes  his  duty  to  call 
again  for  the  leather,  and  without  doing  so  this  suit  cannot  be  sua* 
tained. 

3.  The  proposition  of  Keeler  to  Burnett,  that  he  might  make 
the  rest  of  the  boots  afterwards,  and  his  assent  to  it,  does  not  fum^ 
ish  a  sufficient  excuse  for  not  performing  the  contract  accordmg  to 
its  tenor,  or  at  least  making  demand  of  the  leather  at  the  time  the 
twelve  pairs  of  boots  were  delivered,  because  the  time  of  perform- 
ance of  a  condition  precedent  in  a  bond  cannot  be  enlarged  by 
parol  agreement,  so  as  to  enable  the  obligee  to  maintain  an  action 
npon  the  bond.    Porter  v.  Stewart ,  2  Aik.  417. 

4.  The  evidence  as  to  the  subsequent  tender  of  the  deed  by  the 
defendant  was  admissible,  at  least  in  mitigation  of  damages. 

5.  The  proper  rule  of  damages  was  the  loss,  or  injury,  which 
the  plaintiff  sustained  by  reason  of  the  non-fulfilment  of  the  con* 
Iract,—- which  might  be  more^or  less  than  the  value  of  the  premises* 

Piatt  4"  Peck  and  A,  Peek  for  plaintiff. 

1.    A  due  demand  of  the  leather  was  made.    The  duty  of  the 
defendant  to  deliver  it  on  such  demand  and  the  duty  of  Faro  to 
11 
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manufacture  it,  when  so  delivered,  were  dependent  conditions;  of 
which  the  duty  of  the  defendant  was  a  condition  precedent.  The 
refusal  of  the  defendant,  by  preventing  Paro  from  performing  his 
duty  under  the  contract,  was  a  refusal  to  receive  payment  of  the 
note  according  to  its  terms.  The  request  and  offer  of  Burnett  were 
a  tender  of  payment,  and  extinguished  the  note,  and  conferred  upon 
him  the  same  rights,  which  he  would  have  had,  if  he  had  paid  the 
note  according  to  its  tenor.  Hulhtrt  v.  Watts ^  1  Ld.  Raym.  112. 
Dane's  Ab.  187,  p/.  13 ;  lb.  157,  art  4,  pi  2.  Peytc^s  Case,  9  Co.79  a. 
Slingerland  t.  Morse,  8  Johns.  474.  Sheldon  v.  Skinner,  4  Wend. 
625.  Goodwin  v.  Holbroolc,  lb.  377.  La  Farge  v.  Rickert,  6  Wend. 
187.  Lamb  v.  Lathrop,  13  lb.  96.  Barns  v.  Graham,  4  Cow.  452. 
/fencer  t.  Tilden,  5  lb.  144.  2  Kent  508.  Bixby  ▼.  Whitney,  5 
Greenl.  192.  Veazy  v.  Harmony,  7  lb.  91.  Robbins  v.  Luce,  4  Mass. 
475.  Weld  v.  Hadiey,  1  N.  H.  295.  TVilt  v.  Ogden,  13  Johns.  56. 
KembU  V.  Wallis,  10  Wend.  375. 

2.  The  plaintiff  should  recover,  as  damages,  the  value,  which 
the  land  possessed,  when  the  intestate  should  have  received  his  deed, 
and  interest  thereon  to  the  rendition  of  the  verdict ;  as  it  is  that 
value  which  the  defendant  withheld.  Shepherd  v.  Hampton,  3 
Wheat.  200.  Hopkins  v.  Lee,  6  lb.  109.  The  plaintiff  should  re- 
cover this  value,  without  deducting  what  it  would  have  cost  to  make 
the  remaining  pairs  of  boots,  less  the  cost  of  the  leather ;  otherwise 
the  plaintiff  would  virtually  be  compelled  to  pay  in  money  that 
which  he  should  have  been  allowed  to  pay  in  labor  and  materials. 

3.  The  defendant  had  forfeited  his  right  to  deed  the  land ;  and 
therefore  the  evidence  as  to  the  tender  made  by  him  was  not  admis- 
sible. 

The  opinion  of  the  court  was  delivered  by 

RoTCK,  Ch.  J.  It  must  be  understood,  that  the  failure  to  com- 
plete the  work  within  the  time  limited  by  the  contract  was  occap 
sioned  by  the  defendant's  neglect  and  refusal  to  furnish  the  requisite 
supply  of  leather,  after  the  same  was  caHed  for  and  demanded  by  the 
assignee  of  the  bond.  We  think,  that  no  farther  application  for  the 
leather  was  at  all  necessary.  For  the  defendant's  refusal,  on  the  last 
demand,  to  furnish  more  than  enough  for  twelve  pairs  of  boots  ap- 
pears to  have  been  wholly  without  excuse^  and  his  remark,  that  the 


Digitized  by  CjOOQIC 


DECEMBER  TERM,  1848.  83 

Bwrdinaii,  Adin*r9  o.  Keeler. 

rest  of  the  boots  could  be  made  afterwards,  evidently  pointed  to  a 
time  after  the  expiration  of  that  limited  by  the  contract  Such  a 
proposition  the  other  party  might  well  reject  A  compliance  with 
it  would  have  defeated  an  action  on  the  bond,  and  perhaps  have 
compelled  him  to  resort  to  a  court  of  equity  for  relief.  There  is  not 
enough  in  the  case  to  justify  an  inference,  that  he  acquiesced  in  the 
proposition.  It  merely  appears,  that  he  called  twice  for  the  leather, 
and  at  the  second  call  succeeded  in  getting  part  of  it  The  case,  theo» 
shows,  in  substance,  a  tender  of  the  service  according  to  the  con- 
tract, and  a  refusal  of  it  on  the  part  of  the  defendant 

And  the  first  question  in  the  case  regards  the  effect  of  this  tender 
and  refusal  upon  the  rights  and  liabilities  of  the  parties.  A  comj^ete 
performance  of  the  service,  according  to  the  terms  of  the  contract, 
or  something  which  the  law  will  accept  as  a  substitute  for  such  per* 
formance,  was  certainly  necessary,  before  the  party  could  entitle 
himself  to  an  action  upon  the  bond.  And  it  is  claimed  by  the  de« 
fendant,  that  a  tender  of  the  work  could  only  furnish  a  defence  to 
an  action  on  the  note,  and  that  nothing  short  of  actual  performance 
could  work  a  forfeiture  of  the  bond.  But  we  consider  that  the  ten- 
der, wrongfully  refused,  should  have  the  effect  of  actual  perform- 
ance, so  far  as  to  give  a  right  of  action  on  the  bond.  Otherwise, 
the  obligor,  by  means  of  his  own  wrong,  might  always  escape  liabil- 
ity  on  such  a  bond.  Moreover,  the  condition  of  the  bond  carries  a 
necessary  implication,  that  the  defendant  should  furnish  leather  ibr 
the  boots;  since  the  obligee  was  only  required  to  make  them.  This 
duty  of  the  defendant  expressly  appears  also  by  the  obligee's  note, 
which  is  referred  to  in  the  bond.  The  refusal  to  furnish  leather 
was  therefore  a  direct  breach  of  the  bond,  and  any  breach  was  suffi- 
cient to  work  a  forfeiture.  The  proper  extent  of  recovery  under 
these  circumstances  will  be  distinctly  considered. 

It  is  objected,  that  no  sufficient  demand  of  a  deed  was  made  upon 
the  defendant  The  bond  required  the  deed  to  be  given  within  ten 
days  after  payment  of  the  note,  and  did  not  stipulate  that  any  de- 
mand should  be  made  for  it.  But  if  a  demand  were  necessary  to 
perfect  the  right  of  action,  it  seems  to  have  been  well  made,  being 
within  a  reasonable  time  after  the  party  became  entitled  to  the  deed, 
and  before  action  brought 

The  defendant  also  insists,  that  he  should  have  been  allowed,  at 


Digitized  by  CjOOQIC 


84  CHITTENDEN  COUNTY. 

Boardman,  Adm'r,  v.  Keeler. 

leasts  in  mitigation  of  damages,  to  show  his  subsequent  tender  of  the 
deed.  But  after  his  deliberate  breach  of  the  contract,  there  must 
have  been  a  time,  when  the  other  party  was  no  longer  bound  to  ac- 
cept a  performance  of  it  And  since  the  offer  was  to  show  a  tender 
of  a  deed  after  the  defendant  had  brought  ejectment  for  the  land, 
and  after  the  commencement  of  this  suit,  we  are  satisfied,  that  no 
benefit  could  rightfully  be  claimed  from  such  a  tender,  and  that  the 
evidence  was  correctly  excluded. 

The  remaining  question  arises  upon  the  charge  of  the  judge  as  to 
the  measure  of  damages.  It  does  not  appear,  that  the  defendant 
called  for  any  particular  instructions  to  the  jury  on  this  point;  but 
he  excepted  to  the  charge  given,  and  is  entitled  to  have  the  judg- 
ment reversed,  if  the  charge  in  this  respect  was  erroneous.  The 
jury  were  instructed  to  give  the  value  of  the  land  at  the  time  it 
should  have  been  conveyed,  with  interest  upon  such  value.  Such, 
in  general,  must  obviously  be  the  proper  rule,  where  the  entire  con- 
sideration for  the  conveyance  has  actually  been  received  by  the 
party,  who  was  to  give  the  deed.  So,  likewise,  where  a  tender  of 
personal  chattels  has  been  duly  made  according  to  previous  contract, 
in  payment  for  the  land ; — ^because,  by  our  law,  such  a  tender  passes 
the  property  in  the  chattels,  even  against  the  will  of  the  party  to 
whom  they  are  tendered,  so  that  in  fact  and  law  he  has  the  consid- 
eration stipulated  for.  But  a  mere  tender  of  service  operates  no  ac- 
tual benefit  to  the  other  party.  And  though,  if  he  wrongfully  refuse 
It,  he  may  forfeit  any  consideration  previously  advanced  in  payment 
for  the  services  it  is  another  question,  whether  he  is  bound  to  ren- 
der the  same  prospective  compensation,  as  if  the  service  had  in  fact 
been  performed.  No  principle  of  equal  and  exact  justice  would  ap- 
pear to  indicate  such  a  rule.  The  case  of  Clark  v.  Marsiglia, 
1  Denio  317,  is  directly  opposed  to  it ;  and  that  decision  is  sus- 
tained by  the  American  notes  to  Smith's  Leading  Cases. 

The  just  distinction  is  between  a  consideration  already  advanced 
for  the  service,  and  a  payment  to  be  made  for  it  after  performance. 
The  first  may  probably  be  forfeited,  by  a  wrongful  refusal  of  the 
service  when  duly  tendered.  But  in  the  latter  case,  Uiough  the 
party  tendering  the  service  will  be  entitled  to  sue  upon  the  contract, 
yet  the  recovery  should  be  restricted  to  the  extent  of  his  actual  dam- 
ages.   In  this  case,  as  the  land  was  to  have  been  the  compensation 
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for  the  service,  its  value  might  well  be  deemed  important  in  estimar 
ting  the  damages;  especially,  as  the  stipulated  service  had  been 
mostly  performed  and  the  land  nearly  paid  for.  But  it  was  only  in 
proportion  as  the  land  had  been  paid  for,  that  the  value  could  prop- 
erly be  taken  as  a  basis  of  calculation.  For  the  residue  it  was  an 
open  question,  as  to  what  the  party  had  lost  by  being  prevented  from 
completing  the  execution  of  his  contract  We  think  the  rule  given 
in  the  charge  was  incorrect  as  applied  to  the  case  on  trial,  and  for 
this  error  the  judgment  is  reversed. 
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Robert  Keenan  r.  John  Brown. 

The  defendant  contracted  to  convey  in  his  boat  two  loads  of  wood  for  the  plaintiff 
to  Port  Henrj,  at  a  specified  prioe  per  cord;  and  it  was  agreed,  that  if  the  de- 
fendant conld  not  get  ont  of  the  creek,  bj  which  the  wood  laj,  with  a  foil  load, 
the  plaintiff  WBs  to  complete  hb  load  at  a  certain  wharf.  And  it  was  held,  that 
the  fiulare  of  the  plaintiff  to  complete  the  defendant's  first  load  at  the  wharf,  as 
agreed,  thereby  compelling  the  defendant  to  sail  to  Port  Henry  with  two  thirds 
of  a  load,  did  not  absolve  the  defendant  from  his  obligation  to  convey  the  second 
load,  or  at  least  so  moch  of  it,  as  he  conld  carry  out  of  the  creek;  bat  that  the 
defendant  most  perform,  within  tbe  time  agreed  npon,  so  much  of  the  contract 
as  he  could,  and  have  recoarse  to  his  remedy  against  the  plaintiff  for  the  bieach 
of  contract  in  not  famishing  fall  loads. 

Book  Acoount.  Jadgment  to  account  waa  rendered  in  the 
county  court,  and  an  auditor  waa  appointed,  who  reported  the  facts 
jn  substance  as  follows. 
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The  plaintiff  agreed  to  conrey  in  his  boat  a  load  of  lumber  for  the 
defendant  to  Whitehall,  at  $1,12  for  each  one  hundred  pieces;  and 
the  defendant  agreed  to  conrey  in  his  boat  to  Port  Henry,  for  the 
plaintiff,  two  loads  of  wood  belonging  to  Gardner  Green,  at  eighty 
cents  per  cord, — which  wood  the  plaintiff  was  then  under  contract 
lo  convey  to  Port  Henry  for  Green.     The  difference  in  the  amount 
of  freight  was  to  be  paid  in  cash.     And  it  was  agreed,  that  if  the 
defendant  couJd  not  get  out  of  the  creek,  called  "  Dead  Creek,"  by 
which  the  wood  lay,  with  a  full  load,  the  plaintiff  would  complete 
his  load  at  Keyes*  wharf.    The  plaintiff  delivered  the  load  of  lumber 
at  Whitehall,  as  agreed.    The  defendant  went  for  a  load  of  the 
wood,  but  could  get  out  of  the  creek,  by  which  the  wood  lay,  with 
only  two  thirds  of  a  load ;  and  there  were  no  means,  by  which  he 
could  complete  his  load  at  the  creek ;  and  there  was  no  wood  for 
him  upon  Keyes'  wharf, — although  Green  had  wood  near  by,  and 
had  agreed  with  one  Arerill  to  draw  wood  upon  the  wharf,  when 
caUed  for ;  but  of  this  agreement  the  defendant  was  ignorant.    The 
defendant,  after  giving  reasonable  notice  to  the  plaintiff  to  complete 
his  load  at  Keyes*  wharf,  and  upon  the  plaintiff's  neglecting  to  do 
so,  sailed  with  the  wood,  which  he  had  taken  from  the  creek.    After 
the  defendant  had  conveyed  this  load  of  wood  to  Port  Henry,  he  sold 
his  boat  to  one  Belor,  reserving  the  right  to  use  it  for  conveying  one 
load  of  wood,  for  suitable  compensation ;  and  the  boat  was  after- 
wards loaded  with  wood  at  Alburgh,  and  was  proceeding  on  her  way 
therewith,  when  the  writ  in  this  suit  was  served.    Some  time  after 
the  service  the  plaintiff  transferred  his  interest  in  the  suit  to  Qreen ; 
and  the  defendant  afterwards  offered  to  Green,  that  he  would  pro* 
cure  Belor  to  ccmvey  another  load  of  wood  upon  the  contract ;  but 
Green  declined  to  accept  the  offer.     The  defendant  then  hired  Belor 
to  c<mvey  another  load  of  wood  with  the  boat,  upon  the  contract,, 
and  BeJor  accordingly  went  with  his  boat,  and  offered  to  Green,  thai 
he  would  then  convey  another  load  of  wood  upon  the  contract ;  but 
Green  declined  permitting  him  to  do  so.    The  defendant  never  had 
any  notice,  other  than  can  be  inferred  from  the  contract  above 
stated,  from  either  Green  or  the  plaintiff,  to  take  the  second  load,  or 
that  a  full  load  ooold  be  had,  after  be  had  conveyed  the  first  load ; 
hot  the  plaintiff  was  always  ready  and  willing,  upon  notice,  previous- 
to  the  commencement  of  this  suit,  to  have  furnished  the  second 
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load,  upon  the  contract.  The  defendant  coald,  with  reasonable 
diligence  apon  his  part,  have  taken  the  second  load  of  wood  from 
the  creek,  with  his  boat,  previoua  to  the  commencement  of  this  suit ; 
and  the  suit  was  commenced  on  account  of  his  neglect  to  do  so. 

AH  objection  to  the  charges  made,  as  being  improper  in  this  form 
of  action,  having  been  waived,  the  auditor  allowed  the  plaintiff's 
charge  for  the  lumber  convejed  by  him  to  Whitehall,  at  the  price 
agreed  upon,  and  allowed  the  defendant's  charge  for  the  load  of 
wood  conveyed  by  him  to  Port  Henry,  at  the  price  agreed  upon,  and 
also  allowed  to  the  defendant  $6.00,  as  the  damage  sustained  by  him 
by  reason  of  his  not  having  been  furnished  with  a  full  load,  and  dis- 
allowed the  defendant's  charge  for  the  expense  of  sending  Bel  or  for 
the  second  load  of  wood,  after  this  suit  had  been  commenced, — 
making  a  balance  in  favor  of  the  plaintiff,  as  allowed  by  the  auditor, 
of  $9.10. 

The  county  court,  September  Term,  1848, — ^Rotce,  Ch.  J.,  pr^ 
siding, — accepted  the  report  and  rendered  judgment  for  the  plain- 
tiff for  the  amount  found  due  by  the  auditor.  Exceptions  by  de- 
fendant 

N.  L.  Whittemore  for  defendant 

/f.  R.  Beardshy  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 
^  Hall,  J.  The  defence  rests  on  the  assumption,  that  the  perform* 
ance  of  the  plaintiff's  promise  to  furnish  wood  on  Keyes'  wharf  to 
complete  the  first  load  was  a  condition  precedent  to  the  performance 
of  the  promise  of  the  defendant  to  go  after  the  second  load ;  or,  in 
other  words,  that  the  breach  of  the  plaintiff's  contract,  to  furnish 
the  wood  on  the  wharf  to  complete  the  first  load,  absolved  the 
defendant  from  any  obligation  to  undertake  the  farther  perform- 
ance of  it  on  his  part.  We  do  not  take  this  view  of  the  case. 
The  plaintiff^s  engagement  did  not  go  to  the  whole  consideration 
or  matter  to  be  done  by  the  defendant.  He  could  transport 
the  principal  portion  of  the  wood,  if  the  plaintiff  failed  to  perform 
on  his  side.  The  plaintiff's  performance  in  regard  to  each  load  was 
also  to  be  subsequent,  in  point  of  time^  to  that  of  the  defendant. 
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The  defeudant  was  to  get  out  of  Dead  Creek  with  at  least  a  part  of 
a  load,  before  the  plaintiff  was  to  furnish  the  wood  on  Keyes*  wharf. 
For  both  reasons  the  performance  of  the  plaintiflTs  part  of  the  contract 
would  not  be  a  condition  precedent  to  the  defendant's  liability  to 
transport  even  the  first  load.  The  defendant,  under  the  contract, 
must  take  so  much  wood,  as  he  could  carry  out  of  the  creek ;  and 
if  the  plaintiff  failed  to  furnish  wood  on  the  wharf  to  complete  a 
fbll  load,  he  must  transport  such  as  he  had  obtained,  and  have  his 
remedy  in  damages  against  the  plaintiff  for  his  breach  of  the  con- 
tract y 

There  is  still  less  reason  for  holding,  that  the  failure  of  the  plain- 
tiff, in  regard  to  the  first  load,  excused  the  defendant  from  going 
after  the  second.  He  could  not  know,  that  the  plaintiff  would  fail 
to  perform  his  engagement  in- regard  to  the  second  load.  The  de- 
fendant's contract  was  to  transport  immediately  two  loads  of  wood, 
and  he  should  have  done  all  in  his  power  to  perform  it  If  the 
plaintiff  failc;^  on  his  part,  the  defendant  would  have  his  remedy  in 
damages.  The  defendant  might  have  provided  in  the  contract,  that 
he  should  not  be  bound  to  take  either  load  of  wood  from  the  creek, 
until  he  could  ascertain  that  there  was  wood  on  the  wharf  to  com- 
plete his  loads.  But  he  did  not  do  so.  Upon  any  legal  rules  of 
construction,  he  must  be  held  to  have  relied  upon  the  plaintiffs  en- 
gagement, that  it  should  be  there,  and  to  have  assented  to  look  to 
him  for  damages,  in  case  of  his  failure  to  have  it  there.  2  Smith's 
Leading  Cases  12,  13. 

Upon  the  facts  reported  by  the  auditor,  we  think  he  took  a  right 
view  of  the  case  in  all  respects ;  and  the  judgment  of  the  county 
odut,  in  accepting  his  report,  is  therefore  affirmed. 


12 
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Cbablcs  Stetens  v.  Gardner  G.  Smith. 

Tbe  plaintiff  bargained  and  sold  to  the  defendant  *<  old  potash  kettles,"  at  a  price 
agreed  npon  of  one  cent  per  poand,  which  the  defendant  purchased  for  the  pur- 
pose of  melting  and  making  into  store  castings.  Upon  breaking  up  the  kettles 
it  was  found,  that  only  one  half  of  the  iron,  by  weight,  was  suitable  for  the  pur- 
pose for  which  it  was  purchased.  The  defendant  gave  no  warranty,  and  was 
gailty  of  no  fraud  in  the  sale,  and  was  in  fact  ignorant  of  the  defect  in  the  iron. 
And  it  was  held,  that  there  was  no  implied  warranty  of  the  quality  of  the  iron, 
which  would  preclode  the  plaintiff  from  recovering  for  the  entire  weight,  at  the 
price  agreed  upon. 

And  it  was  also  held,  that  proof  of  the  custom  of  the  defendant  to  deduct  from 
the  weight  of  iron  purchased  by  him  that  which,  upon  trial,  was  found  unsuit- 
able for  use  would  not  avail  the  defendant,  it  not  appearing,  that  the  plaintiff 
had  knowledge  of  such  custom  at  the  time  of  fhe  sale,  and  there  being  no  evi- 
dence of  any  such  general  usage. 

And  it  having  been  agreed  between  the  plaintiff  and  defendant,  in  such  case,  as 
part  of  the  contract  of  sale,  that  the  kettles  sbonld  be  paid  for  in  part  by  deliv- 
ering to  the  plaintiff  a  note,  which  the  defendant  held  against  a  third  peraou, 
and  the  defendant  havhfig  refused  to  deliver  the  note,  upon  demand,  after  the 
delivery  of  the  kettles,  claiming  that  he  was  under  no  obligation  to  pay  for  so 
much  of  the  iron,  as,  upon  trial,  was  found  unfit  for  the  use  for  which  he  pur- 
chased it,  and  that  the  amount  for  which  he  was  bound  to  pay  was  not  equal  to 
-the  amount  of  the  note,  and  the  plaintiff  having  thereopon  commenced  this  suit 
to  recover  the  price  of  the  iron,  it  was  held,  that  the  defendant  was  not  now  en- 
titled to  claim,  that  the  amount  of  the  note  should  be  deducted  from  the  price  of 
the] 


Book  Acconirr.  Judgment  to  account  was  rendered  in  the 
county  court,  and  an  auditor  was  a[^inted,  who  reported  the  hcta 
substantially  as  follows. 

Id  February,  1843,  the  plaintiff  proposed  to  se]l  to  the  defendant, 
at  St.  Albans,  four  old  potash  kettles ;  and  the  defendant  purchased 
them,  and  agreed  to  allow  the  plaintiff  for  them  one  cent  per  pound, 
and  to  pay  the  same  by  transferring  to  the  plaintiff  a  promissory 
note,  which  the  defendant  held  against  one  Willard,  then  amounting 
to  about  $22,00,  and  the  balance,  if  any,  in  money.  Willard  was 
present  at  the  time  this  agreement  was  made,  and  the  plaintiff  re- 
quested the  defendant  to  deliver  the  note  to  Willard  at  any  time 
when  Willard  should  call  for  it,  after  the  defendant  should  receive 
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the  kettles, — which  were  to  be  sent  from  Enosburgh,  where  the 
plaintiff  resided.  The  plaintiff  at  the  time  was  indebted  to  Willard, 
and  his  object  in  selling  the  kettles  was  main!  j  to  enable  him  to  pay 
his  debt  to  Willard,  as  Willard  had  agreed,  that  if  the  plaintiff 
would  pay  or  take  up  the  note  held  by  the  defendant,  it  should  ap- 
ply upon  the  debt  of  Willard  against  the  plaintiff.  The  plaintiff 
accordingly  sent  the  kettles  to  the  defendant,  at  St.  Albans,  and  the 
defendant  recei?ed  and  weighed  them,  and  delivered  to  the  plaintiff*^ 
agent,  who  delivered  the  kettles,  certificates  acknowledging  the 
receipt  of  three  thousand  pounds  of  old  iron, — which  was  the  weight 
of  the  kettles.  The  defendant  was  engaged  in  the  business  of  cast- 
ing stoves  and  other  ware,  and  his  object  in  buying  the  kettles  was 
to  melt  them  as  old  iron, — all  which  was  well  known  to  the  plaio- 
tiff;  but  upon  breaking  the  kettles,  for  the  purpose  of  melting  them, 
about  one  half  in  weight  was  found  to  be  so  badly  burned,  as  to  be 
wholly  unfit  for  the  use,  for  which  they  were  purchased,  or  for  any 
other  purpose.  A  porti<m  of  all  kettles,  that  have  been  much  used 
in  melting  potash,  is  unfit  for  use  in  making  new  castings ;  and  it 
was  understood  by  the  parties,  at  the  time  of  the  sale,  that  the  ket- 
tles in  question  had  been  used  in  the  manufacture  of  potash.  It 
was  the  custom  of  the  defendant,  in  purchasing  old  iron,  to  reject, 
without  paying  therefor,  all  that  was  unfit  to  be  melted  and  put  into 
new  castings;  and  the  current  value  of  old  iron  of  good  quality  was 
one  cent  per  pound ; — but  it  did  not  appear,  that  the  plaintiff  knew 
of  this  custom  of  the  defendant,  or  that  the  defendant  notified  him 
of  any  such  usage  in  the  business ; — nor  did  it  appear,  that  the 
plaintiff  knew,  that  any  part  of  the  kettles  was  unfit  for  the  use  for 
which  the  defendant  purchased  them.  After  the  delivery  of  the 
kettles  to  the  defendant,  Willard  and  the  plaintiff  called  upon  the 
defendant  for  the  note  above  mentioned ;  but  the  defendant  refiised 
to  deliver  it,  upon  the  ground  that  it  was  not  fully  paid.  But  the 
defendant  was  always  ready  to  deliver  the  note  to  the  plaintiff  on 
payment  of  the  amount  due  upon  it,  including  in  such  payment  the 
sum  of  915,00,  which  was  the  value  of  that  part  of  the  kettles 
which  was  suitable  for  the  defendant's  use. 

Upon  these  facts  the  auditor  decided,  that  the  plaintiff  was  enti- 
tled to  recover  for  the  entire  weight  of  the  kettles,  at  the  price 
agreed  upon, — amounting,  with  the  interest,  to  929 flO. 
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The  county  court  accepted  the  report,  and  rendered  judgment 
tliereon  for  the  plaintiff,  for  the  amount  reported  due  by  the  auditor. 
Exceptions  by  defendant. 

J.  4*  J.  G.  Smith  for  defendant 

If  one  person  sell  property  to  another  for  a  particular  use,  and  it 
is  worth  nothing  for  any  other  purpose,  and  the  purchaser  have  no 
means  of  knowledge  as  to  its  fitness,  not  having  seen  it,  there  is  an 
implied  warranty  on  the  part  of  the  vendor,  that  the  property  is  suit- 
able for  the  purpose  for  which  it  is  purchased.  Conner  v.  Hender- 
5(m,  15  Mass.  319.  In  this  case  it  appears,  that  the  defendant  pur- 
ehased  the  kettles  for  the  purpose  of  manufacturing  them  into  new 
eastings,  and  that  this  was  known  to  the  plaintiff.  It  cannot  be  sup- 
posed, that  either  party  understood,  that  such  part  of  the  kettles,  as 
was  mere  cinder  and  of  no  value,  should  be  paid  ibr  by  the  defend- 
ant at  any  price. 

But  if  the  defendant  is  held  liable  for  the  whole  weight  of  the 
kettles,  the  amount  of  the  note  against  Willard  should  be  applied  in 
part  payment  therefor,  as  was  agreed  by  the  parties. 

H.  E,  4*  H.  S.  Royce  for  plaintiff. 

The  facts  reported,  that  the  defendant  agreed  to  pay  the  plaintiff 
one  cent  per  pound  for  the  kettles,  and  that  the  plaintiff  delivered 
the  kettles  to  the  defendant,  relying  upon  this  agreement,  will  enti- 
tle the  plaintiff  to  recover  for  their  full  weight,  unless  this  right  is 
taried  by  the  defendant's  custom  of  rejecting  such  parts  as  were  not 
suitable  to  melt.  But  this  custom  cannot  prevail, — 1.  Because  the 
plaintiff  was  not  notified  of  any  such  custom ; — 2.  Because  it  is  not 
found,  that  it  was  a  general  custom ; — 3.  Because  the  defendant  un- 
derstood the  quality  of  the  iron  he  was  purchasing  much  better  than 
the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  We  discover  no  sufficient  reason  for  disturbing  the 
judgment  of  the  county  court.  The  claim  of  the  defendant,  to  have 
deducted  from  the  plaintiff's  account  such  part  of  the  kettles  as 
proved,  upon  trial,  to  be  unsuitable  for  the  purposes  for  which  the 
defendant  purchased  them,  is  untenable.    There  was  no  warranty 
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of  the  kettles,  nor  is  it  pretended,  that  the  plaintiff  was  guilty  of  any 
fraud  in  the  sale,  or  that  he  had  any  knowledge  of  the  existence  of 
the  defect  in  the  iron,  of  which  the  defendant  complains.  Indeed 
the  case  finds,  that  the  plaintiff  was  ignorant  of  snch  defect.  The 
defendant  was  engaged  in  the  purchase  and  manufacture  of  iron  of 
this  description,  and  may  well  be  supposed  better  qualified  to  judge 
of  its  Talue  and  fitness  for  the  purposes  for  which  it  was  purchased, 
than  the  plaintiff.  The  plaintiff  made  no  representation  of  the  value 
or  quality  of  the  iron.  At  the  time  of  the  delivery  of  the  kettles 
the  defendant  had  an  opportunity  to  examine  them.  He  received 
them  without  objection. 

It  is  not,  then,  on  the  ground  of  fraud,  or  misrepresentation,  of 
the  plaintiff,  that  this  deduction  can  be  claimed ;  but  it  is  said,  that, 
upon  the  sale  there  was  an  implied  warranty,  that  it  should  answer 
the  description  of  the  property  sold,  and  the  case  of  Conner  t.  Hen- 
derson, 15  Mass.  319,  has  been  cited  in  support  of  the  proposition. 
Admitting  the  doctrine  contended  for,  we  do  not  perceive,  that  it 
will  aid  the  defendant  The  plaintiff  bargained  and  sold  to  the  de- 
fendant "  old  potash  kettles,"  and  I  suppose  it  is  not  denied,  that  the 
kettles  delivered  were  of  that  description.  The  case  of  Conner  v. 
Henderson  is  not  analogous  to  the  case  at  bar.  In  that  case  the 
property  delivered  did  not  answer  the  description  of  the  property 
sold,  and  yet,  as  the  defendant  was  ignorant  of  the  defect,  there  was 
no  fraud,  and  consequently  the  court  held  him  not  liable  in  the  suit. 
But  in  the  case  at  bar,  the  kettles  delivered  fully  answered  the  de- 
scription of  those  sold. 

Nor  can  the  particular  usage  of  the  defendant,  of  deducting  from 
the  weight  of  the  iron  he  purchases  that,  which,  upon  trial,  is  found 
unsuitable  for  use,  avail  him  ;  inasmuch  as  the  knowledge  of  such 
usage  is  not  carried  home  to  the  plaintiff,  and,  consequently,  he  can- 
not be  supposed  to  have  contracted  with  reference  to  such  usage, 
and  the  case  finds  no  such  general  usage. 

It  is  also  insisted,  that  the  auditor  should,  at  least,  have  deducted 
from  the  plaintiff's  account  the  amount  of  the  note  against  Willard, 
inasmuch  as,  by  the  terms  of  the  contract,  the  note  was  to  be  received 
in  payment  for  the  kettles.  To  this  we  deem  it  a  sufficient  answer, 
that  the  report  shows,  that,  after  the  delivery  of  the  kettles,  the  de- 
fendant, in  violation  of  his  contract,  utterly  refused  to  deliver  the 
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note  to  either  Willard,  or  the  plaintiff  The  plaintiff;  then,  was 
driven  to  the  necesflity  of  commencing  his  suit  to  recover  his  ac* 
count ;  and  it  comes  with  ill  grace  from  the  defendant,  after  having 
repudiated  the  contract,  and  after  the  institution  of  this  suit,  to 
claim  allowance  of  the  Willard  note.  Such  claim  cannot  be 
allowed.  He  could  only  claim  that  by  force  of  the  contract ;  and 
having  repudiated  the  contract,  he  must  now  look  to  the  maker  of 
the  note  for  payment. 

The  judgment  of  the  county  court  is  affirmed. 


Martin  PniNnLE  v,  William  Page. 

Where  the  plaintiff  and  defendant  were  eo-Mtretiea  apon  a  promiiaory  note,  and 
the  plaintiff  had  obtained  from  the  principal  a  lease  of  certain  premises,  and, 
in  consideratiott  of  the  demise,  eovenanted,  in  the  lease,  that  he  wonld  pay  the 
note  in  qnestion,  and  tberenpon  he  took  powpwion  of  the  premiaei,  and  snbse- 
qnently  paid  the  note,  and  the  premises  were  in  &ct  sobject  to  a  prior  mort- 
gage, which  had  become  absolute  at  the  time  of  the  ezecntion  of  the  lease, 
and  the  noortgagee  immediately  thereafter  brongbt  his  bill  and  obtained  a  fore- 
closare  of  the  equity  of  redemption,  and  also  brooght  his  action  of  ejectment 
against  the  plaintiff  and  recovered  judgment  for  the  poesession  and  for  the  rents 
and  profits  during  the  time  the  plaintiff  had  retained  the  possession,  it  was 
held,  that  the  plaintiff  might  recover  against  his  co-surety,  in  an  action  for 
money  paid,  one  half  of  the  amount  so  paid  by  him  upon  the  note, — the  princi- 
pal having  become  insolvent 

.And  the  plaintiff  having  in  &ct  paid  the  note  after  the  commencement  of  the 
.action  of  ejectment  against  him,  and  at  or  about  the  time  of  the  recovery  in  the 
•same,  it  was  held,  that  the  presumption  must  be,  that  he  paid  the  note  by  rea- 
son of  his  original  liability  as  surety,  and  not  by  reason  of  any  supposed  liabil- 
ity arising  from  his  covenant  in  the  lease. 

And  the  plaintiff  having » by  virtue  of  the  same  lease,  acquired  the  right  to  the 
use  of  certain  farming  implementa,  of  small  value,  during  the  tenD,and  having 
in  fact  had  the  use  of  them,  but  having,  at  the  same  time,  as  part  of  the  con- 
tract, released  a  debt,  amounting  to  $100,  which  was  due  to  him  from  the  prin- 
cipal, it  was  held,  that  the  defendant  was  not  entitled  to  claim,  that  the  value 
of  the  use  of  thb  property  should  be  allowed  against  the  plaintiff's  claim  for 
OQBtribuUoB. 
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Indebitatus  Assumpsit  for  moaey  paid,  laid  out  and  expended. 
Plea,  the  general  issue,  and  trial  by  the  coart,  September  Term^ 
1846,— RoTCB,  Ch.  J.,  presiding. 

It  appeared,  thai  the  plaintiff  and  defendant,  as  sureties,  had' 
signed  a  note  with  one  Farnswortb,  who  was  the  principal,  to  the 
town  of  FaTrfield ;  and  that  the  plaintiff  had  subsequently  paid  the 
note,  without  suit,  but  upon  demand  of  payment  by  the  town. 

The  defendant  gave  in  evidence  a  lease,  under  seal  dated  April 
8,  1843,  executed  by  Farnswortb  and  the  plaintiff;  by  which  Farns- 
wortb demised  to  the  plaintiff,  until  April  1»  1846,  certain  premises, 
and  also  certain  &rming  tools,  of  small  amount,  and  the  plaintiff 
covenanted,  that  he  would  pay  the  note  in  question  to  the  town  of 
Fairfield,  and  would  sorrender  to  Farnswortb  a  note  for  one  hun- 
dred dollars,  which  was  then  doe  to  him  from  Farnswortb.  The 
lease  contained  no  covenant  for  quiet  enjoyment  It  appeared,  that 
the  land  described  in  the  lease  was  incumbered  by  a  prior  mortgage 
executed  by  Farnswortb ;  that  soon  after  the  execution  of  the  lease 
a  bill  of  foreclosure  was  brought  by  the  mortgagee,  and  a  decree  of 
foreclosure  obtained,  which  became  absolute  without  redemption ; 
that  the  mortgagee  also  commenced  an  action  of  ejectment  against 
the  plaintiff^  founded  upon  the  mortgage,  and  recovered  judgment 
far  the  possession,  and  also  for  the  rents  and  profits  during  the  time 
the  plaintiff  had  retained  possession  of  the  premises  under  the  lease ; 
and  that  the  recovery  in  the  action  of  ejectment  wss  had  immedi- 
ately previous  to  or  aboot  the  time  of  the  payment  of  the  note  by 
the  plaintiff.  It  was  conceded,  that  Farnswortb  had  then  become 
insolvent  and  had  left  the  ooantry. 

Upon  these  facts  the  county  court  rendered  judgment  for  the  plaiit- 
tiff,  for  one  half  of  the  amount  paid  by  him  upon  the  note.  Except 
tions  by  defendant. 

Stevens  4*  Edson  for  defendant 

Here  was  no  express  promise  by  the  defendant  to  pay  or  con- 
tribute to  the  plaintiff;  bat  the  plaintiff  covenanted,  nadear  seal,  to 
pay  the  amount  for  Farnswortb,  and  when  he  made  the  payment,  he 
was  merely  fulfilling  thai  obligation ;  and  the  law  will  raise  no  iss- 
plied  promise,  as  against  the  defendant,  other  than  is  contained  in 
the  contract,  which  the  plaintiff  was  then  performing.    Bmkjf  v. 
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Smleif,  16  Vt  657.  Theob.  Pr.  &  Sur.  199.  LongUy  v.  Griggs, 
10  Pick.  121.  The  plaintifT^  by  his  covenant  with  Farnsworth  to 
pay  the  amount  of  the  note  and  taking  security  therefor,  discharged 
the  principal,  as  between  principal  and  surety ;  and  whatever  dis- 
charges the  principal  will  also  discharge  the  liability  of  the  co-sure- 
ty;    Hohart  v.  Stone,  10  Pick.  215.     Theob.  Pr.  &  Sur.  204. 

J.  4*  J.  G.  Smith  for  plaintiff. 

The  defendant  can  only  be  relieved  from  his  liability  to  pay  to  the 
plaintiff  a  moiety  of  the  sum  paid  by  him  by  proof  that  the  plaintiff 
had  in  fact  received  from  Farnsworth  the  amount  which  he  paid. 
The  mortgagee  had  a  right  to  the  possession  of  the  premises  at  the 
time  of  the  execution  of  the  lease,  and  subsequently  enforced  that 
right.  Consequently,  there  was  a  total  failure  of  the  consideration 
for  the  contract  between  the  plaintiff  and  Farnsworth  ;  and  Farns- 
worth could  not  have  recovered  against  the  plaintiff  for  a  breach  of 
the  contract ;  and  if  the  plaintiff  had  paid  Farnsworth  for  the  use 
of  the  premises,  be  could  hav^  recovered  back  the  money  in  an  ac- 
tion of  assumpsit  Bliss  v.  Negus,  8  Mass.  46.  Peake's  £v.  219. 
2  Stark.  £v.  113.    Neel  v.  Deans,  1  Nott  &  Mc  Cord  210. 

The  opinion  of  the  court  was  delivered  by 

Kellooo,  J.  This  is  an  action  of  assumpsit,  to  recover  of  the 
defendant  the  moiety  of  a  note  executed  by  the  plaintiff  and  the  de- 
fendant, as  the  sureties  of  one  Farnsworth,  to  the  town  of  Fairfield, 
and  which  the  plaintiff  has  been  compelled  to  pay.  Upon  the  facts 
detailed  in  the  bill  of  exceptions  the  county  court  rendered  judg- 
ment for  the  plaintiff;  and  in  so  doing  the  defendant  insists  there 
was  error. 

1.  For  the  reason,  that  the  plaintiff  entered  into  an  arrangement 
with  Farnsworth,  the  principal,  by  which  the  plaintiff  bound  himself, 
under  seal,  to  pay  the  note  in  question. 

If  the  plaintiff  received  of  the  principal  an  equivalent  for  the  pur- 
pose of  enabling  him  to  meet  the  payment  of  the  note,  it  would  seem 
to  be  quite  clear,  that  he  could  not  call  upon  his  co-surety  for  con- 
tribution ;  for  the  amount  so  received  would,  in  law,  enure  for  the 
benefit  of  the  defendant,  as  well  as  the  plaintiff.  Indeed,  should  he 
refuse  to  apply  the  amount  so  received  to  the  payment  of  the  note. 
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eqaitj  would  compel  him  to  make  the  application.  And  if  he 
shoald  apply  it  to  the  purposes,  for  which  it  came  from  the.  princi* 
pal  to  the  handa  of  the  plaintiff,  he  would  not,  by  reason  of  such  ap* 
plication,  ha?e  a  claim  upon  the  defendant  for  contribution.  But 
the  plaintiff  insiats,  that  though  he  received  a  lease  from  Farnsworth 
of  a  farm,  which  he,  Farnsworth,  had  previously  owned  and  then 
occupied,  in  and  by  which  lease,  and  in  consideration  of  which  de- 
mise, the  plaintiff  bound  himself  by  covenant  to  pay  the  note,  yet 
that  he  took  nothing  by  the  lease,  derived  no  benefit  from  it,  and 
therefore  was  not  bound  by  his  covenant.  The  case  discloses,  that 
the  farm  in  question,  at  the  time  of  the  execution  of  the  lease,  was 
encumbered  with  a  mortgage  executed  by  Farnsworth,  and  that  im« 
mediately  thereafter  a  bill  was  brought  to  foreclose  the  equity  of  re- 
demption, and  an  action  of  ejectment  to  recover  possession  of  the 
premises, — ^in  which  action  the  plaintiff  was  held  chargeable  to  the 
mortgagee  for  the  rents  and  profits  for  the  entire  period  he  occupied 
the  same.  For  aught  that  appears,  the  plaintiff,  in  entering  into  this 
arrangement  with  Farnsworth,  acted  in  good  faith  and  with  an  hon* 
est  intention  to  obtain  from  the  principal,  if  possible,  the  means  to 
pay  the  note,  and  thereby  benefit  the  defendant  equally  with  himself. 
Thb  object,  however,  failed,  without  the  fault  of  the  plaintiff.  Does, 
then,  the  undertaking  of  the  plaintiff,  though  under  seal,  founded 
upon  a  ccmsideration  which  has  entirely  failed  by  the  eviction  of  the 
plaintiff  firom  the  demised  premises  by  an  elder  and  paramount  title, 
compel  him  to  pay  the  note  and  deprive  him  of  all  claim  upon  his 
oo-snrety  for  contribution  7 

The  action  is  an  equitable  one,  and  the  claim  is  certainly  most 
equitable;  and  is  there  any  rigid  and  unbending  rule  of  law,  which, 
when  applied  to  the  facts  in  the  case,  must  necessarily  deprive  the 
plaintiff  of  this  highly  equitable  claim  ?  If  so,  it  must  be  upon  the 
principle,  that  the  plaintiff  is  bound  by  his  covenant  in  the  lease  to 
pay  the  note,  no^ithstanding  there  are  no  covenants  on  the  part  of 
the  lessor,  to  which  the  plaintiff  can  resort  for  redress,  and  notwith- 
standing the  plaintiff's  eviction  from  th^  premises  by  an  elder  and 
paramount  title,  by  means  of  which  the  plaintiff  has  been  deprived 
of  all  benefit  and  advantage  fir<»n  the  lease.  And  such,  the  defend- 
ant insists,  was  the  legal  effect  of  the  plaintiff's  covenant  To  this 
proposition  we  cannot  yield  our  assent  And  for  the  purpose  of 
13 
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testing  the  question,  let  as  inquire,  whether,  under  the  circum- 
stances, Farnsvrorth,  the  lessor,  could  ha^e  enforced  this  covenant. 
Suppose  the  lessor  were  to  institute  a  suit  upon  the  plaintiff's  cove- 
nants in  the  lease,  alleging  for  breach  the  non-payment  of  the  note ; 
could  not  the  plaintiff  plead  his  eviction  from  the  demised  premises 
hy  the  elder  and  paramount  title  of  Farnsworth's  mortgagee,  as  an 
excuse  hr  the  noi»-paymeiit  of  the  note  t  We  think,  most  assuredly, 
he  could,  and  that  it  would  be  a  good  defence.  1  Saund.  204, 
note  2.  2  East  576.  If,  then,  the  undertaking  of  the  plaintiff  to 
pay  the  note  could  not  have  been  enforced  by  Farnsworth,  upon 
what  ground  can  it  be  said  to  discharge  the  defendant  from  his  lia- 
hTiij  io  conCribution  T  We  know  of  none.  The  effort  of  the  plain- 
tiff to  obtain  of  the  principal  the  means  to  pay  the  note  having  en- 
tirely failed,  and  it  not  appearing  that  the  defendant  had  been  in  any 
manner  prejudiced  by  the  arrangement,  we  see  no  reason,  why  be 
should  not  be  held  to  contribute  to  the  payment  of  the  note. 

2.  It  is  farther  urged,  that  the  plaintiff  paid  the  note  by  reason  of 
his  supposed  liability  arising  from  his  covenant,  and  that,  in  so  doing, 
he  acted  as  principal,  and  not  as  surety.  We  do  not  think  this 
objection  warranted  by  the  facts  in  the  case.  The  payment  was 
made  to  the  town  of  Fairfield  after  the  commencement  of  the  action 
of  ejectment,  and  ai  or  about  the  time  of  the  recovery  in  the  same. 
He  must  then  have  known  his  liability  to  the  mortgagee  for  the 
rents  and  profits,  and  that  he  was  absolved  from  his  covenant  to 
Parnsworth  by  reason  of  the  eviction ;  and  to  hold  that  he  made  the 
payment,  under  such  circumstances,  by  reason  of  his  covenant 
would  be  doing  violence  to  every  fair  and  reasonable  presumption. 
Had  the  payment  been  made  be^re  the  commencement  of  the  suit 
in  ejectment,  and  while  he  might  have  entertained  a  reasonable  ex- 
pectation of  retaining  the  possession  of  the  demised  premises,  it 
aright,  perhaps,  have  deserved  a  different  consideration.  But  at  the 
time  he  paid  the  note,  a  state  of  things  existed,  which  discharged 
bim  from  bis  covenant.  The  (air  presumption,  therefore,  is,  that  he 
paid  the  note  by  reason  of  his  original  liability  as  surety  upcm  the 
same. 

3.  It  has  been  said  in  the  argument,  that,  inasmuch  as  the  plain- 
tiff, during  the  summer  of  1843,  had  the  use  of  certain  farming 
implemenU,  which  were  leased  to  him  by  Farnsworth,  the  fair  value 
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of  such  use  should  be  deducted  from  the  amount  paid  by  the  plaintiff 
to  the  town  of  Fairfield.  The  amount  thus  claimed  is  of  exceeding 
small  f  alue ;  and  when  we  take  into  consideration^  that  the  plaintiff, 
to  obtain  the  lease^  surrendered  to  Famsworth  a  note  of  one  hnn» 
dred  dollars,  which  he  held  against  him,  the  conclusioa  is  irresisti- 
ble, that  he  made  him  a  liberal  compensation  for  the  use  of  these 
petty  articles.  Indeed,  we  cannot  perceive  any  legal  or  equitable 
ground,  upon  which  tlie  defendant  can  claim  to  have  the  use  of  these 
articles  deducted  from  the  amount  claimed  by  the  plaintiff 

The  judgment  of  the  county  eourt  is  affirmedL 


Allen  M.  Sarobant  v.  Harvet  Butts.' 

The  tupreroe  conrt  wiU  not  examine  qneationa,  in  a  case  pending  before  them 
upon  exceptions,  which  were  not  rained  and  decided  in  the  connty  court. 

In  order  to  render  a  contract  void,  for  the  reason  that  it  was  closed  on  Buiday,  it 
must  appear,  that  the  party  seeking  to  enforce  it  had  some  vdoatary  ageney  in 
consamiDating  the  contract  on  that  day. 

Where  parties  snbmitted  ibeir  differences  to  arbitration,  and  the  arbitrators  mat 
en  Satarday  and  heard  the  parties,  and  contioned  their  hearing  uitii  after  mid- 
night, and  then  remained  together  until  they  had  made  their  award,  which  they 
published  to  the  parties,  who  still  remained  together,  between  one  and  three 
o'clock  on  Sunday  morning,  it  was  held,  that  the  award  was  not  void,  bat  that 
the  party,  in  whose  favor  it  was  made,  might  sustain  an  action  upon  it. 

If  a  contract  for  the  payment  of  money  be  fully  made  and  completed  on  Sunday, 
and  the  party  subsequently,  upon  another  day,  promise  to  pay  the  money,  thia 
willn^y  the  contract  and  entitle  the  promissee  to  sustain  an  action  upon^t. 

Assumpsit  on  an  award.  Plea,  the  general  issue,  and  trial  by 
jury,  November  Adjourned  Term,  1848, — Roycb,  Ch.  J.,  pre- 
siding. 

On  trial  it  appeared,  that  on  the  fourteenth  day  of  August,  1847, 
the  plaintiff  and  defendant  mutually  agreed  to  submit  a  certain  mat- 
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ter  of  difference,  existing  between  them,  to  the  arbitrament  and  final 
decision  of  two  arbitrators,  named,  and  promised  to  abide  and  per- 
form their  award ;  that  the  arbitrators  met  the  parties  on  the  same 
daj,  which  was  on  Saturday,  both  parties  attending,  and  continaed 
to  hear  the  parties  and  their  counsel,  upon  the  matter  submitted, 
until  after  midnight,  when  thej  retired  to  consider  of  their  award  ; 
and  that  between  one  and  three  o'clock  on  Sunday  morning  they 
published  their  award,  that  the  defendant  pay  to  the  plaintiff"  fifty 
dollars, — which  is  the  award  declared  upon, — both  paities  being  still 
present,  and  no  objection  having  been  made  on  account  of  the  time 
when  the  case  was  submitted,  or  the  award  made  and  published.  It 
farther  appeared,  that  a  few  days  afler  the  award  was  made  and  pub- 
lished, an  agent  of  the  plaintiff  inquired  of  the  defendant,  what  he 
was  calculating  to  do  in  regard  to  said  award  ;  that  he  replied,  that 
he  w.as  going  to  pay  it,  and  that,  if  it  could  lie  a  short  time,  he 
would  pay  it;,  and  that  it  was  permitted  to  lie  two  months^  before 
this  suit  was  commenced. 

Upon  these  facts  the  county  court  rendered  judgment  for  the 
plaintiflT,  to  recover  the  amount  of  the  award  and  interest.  Excep- 
tions by  defendant. 

If.  Scott,  for  defendant,  insisted,  that  the  contract,  sought  to  be 
enforced  by  this  suit,  was  made  and  consummated  on  Sunday,  and 
was  therefore  void  for  illegality, — citing  Lyon  v.  Strong,  6  Vt  219, 
Lovejoy  v.  WhippU,  16  Vt  379,  and  Adams  v.  Gay,  19  Vt.  358; 
that  a  conditional  promise  to  pay  is  not  an  affirmance  of  such  con- 
tract, unless  acceded  to  by  the  other  party  at  the  time,  so  that  both 
parties  become  bound ;  and  that  in  this  case  the  award  was  also  vgid 
for  not  following  the  submission. 

C  Beckwith  and  JET.  E,  Hubbett,  for  plaintiff,  insisted,  that  all  the 
arbitrators  had  to  do  afler  Saturday,  in  order  to  make  their  award 
valid,  was  to  make  it  known,  and  that  their  doing  this  afler  twelve 
o'clock  on  Saturday  night  would  not  invalidate  the  award;  that  the 
gist  of  the  action  is  the  defendant's  promise,  the  legality  of  which 
is  not  questioned  ;  that  the  sitting  of  the  arbitrators  was  one  con- 
inuous  act,  which  the  law,  for  the  purpose  of  upholding  the  award. 
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will  consicler  as  of  one  day ;  and  that,  at  all  erents,  the  Bubseqnent 
promise  of  the  defendant  was  an  affirmance  of  the  contract,  which 
entitled  the  plaintiff  to  sue  upon  it, — citing,  to  this  point,  Adams  r. 
Gay,  19  Vt.  358. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  It  does  not  appear,  that  any  questidn  was  made  in 
the  court  below  in  regard  to  the  submission  following  the  award. 
If  not,  it  could  not  be  raised  here  for  the  first  time,  unless  some  gen- 
eral exception  were  taken  at  the  trial,  which  included  this  within  its 
scope.  That  was  not  the  case  here.  The  case  expressly  states,  that 
one  matter  was  submitted  and  the  same  matter  awarded  upon.  So  that 
there  really  is  no  ground  whatever  for  any  such  exception  now  to 
rest  upon.  The  mere  formal  recitation  in  the  preamble  of  the 
award,  that  this  and  all  matters  of  difference  had  been  submitted  to 
them,  could  not  be  regarded  as  of  any  importance,  unless  it  appear, 
by  proof  adduced  at  the  trial,  that  other  matters  of  difference  existed, 
and  were  submitted  and  not  awarded  upon.  If  that  were  made  to 
appear  in  the  case,  it  would,  no  doubt,  be  a  fatal  objection.  As  it 
would,  also,  if  matters  not  submitted  had  been  awarded  upon.  But 
no  such  thing  is  made  to  appear. 

The  objection,  that  the  award  was  made  upon  the  morning  of  Sun- 
day is  certainly  not  a  sound  objection  to  the  validity  of  the  contract. 
In  order  to  render  a  contract  void,  for  the  reason  that  it  was  closed  on 
Sunday,  it  must  appear,  that  the  party  seeking  to  enforce  it  had 
some  voluntary  agency  in  consummating  the  contract  on  that  day. 
But  here  the  agency  of  the  plaintiff  closed  upon  Saturday.  The 
arbitrators  might  retain  the  case  under  consideration  during  Sun- 
day, and  make  their  award  upon  another  day.  or  close  it  at  the 
earliest  possible  moment,  and  then  set  themselves  to  the  appropriate 
celebration  of  the  Lord's  day,  freed  from  the  care  of  this  and  other 
worldly  anxieties,  of  a  secular  character.  The  latter  course  to  us 
seems  the  more  consistent  with  that  unostentatious  humble-minded- 
ness,  which  is  so  befitting  the  Christian  profession.  Some  would 
doubtless  prefer  a  more  decided  declaration  of  their  conscientious 
feelings  upon  the  subject,  that  they  could  feel  the  nu^e  assured,  that 
Uiey  had  performed  the  important  duty  of  maintaining  Christian 
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warfare !  Bot  the  course  pnrsaed  by  these  arbitrators  will  be  satis* 
factory  to  most  minds.  It  is  not  very  different  from  a  court  receiv- 
ing a  verdict  upon  Sunday, — ^which,  for  special  reasons,  they  no 
doubt  might  do.  No  one  would  question  the  regularity  of  a  judgment 
for  that  reason  alone,  I  think. 

But  if  the  award  were  void  for  any  voluntary  agency  of  the  plain- 
tiff, in  the  hearing  upon  Sunday,  it  was  fully  ratified  and  confirmed 
by  the  defendant's  subsequent  promise.    Adams  v.  Oay,  19  Vt.  358, 

Judgment  affirmed. 


Town  of  SasLDOif  v.  Town  op  Fairfax. 

Coq>oratioDi  inear  the  aame  liabilitiee  ibr  their  acta  aa  natural  peraona;  and  whan 
dnties  are  impoaed  opon  them  bj  law,  or  beae6ta  conferred  at  their  reqae«t»  the 
]aw»  eqoally  as  in  the  case  of  individaala,  impliea  an  obligation  to  perform  the 
duty,  and  to  make  remnneration  fibr  the  benefit. 

When  one  party  anataina  an  injury  by  the  enlpable  miacondoet,  or  negligence,  of 
another,  the  party  iojored  may  recover  compenaation  ibr  it  by  an  action  on  thn 


Where  aeveral  towns,  indnding  the  towna  of  S.  and  F.,  entered  into  a  mutoal 
arrangement  for  supporting  together  their  respective  paupers  upon  a  farm  por- 
chased  hj  them  for  that  purpose  in  the  town  of  8.,  and,  during  the  contion* 
nnee  of  the  arrangement,  the  town  of  F.  aent  to  the  farm,  to  be  supported  there* 
ft  pauper,  with  his  family,  who  had  become  l^ally  chargeable  to  F.,  but  who 
had  no  legal  settlement  in  the  state,  and  the  towna  subsequently,  by  mutual 
consent,  terminated  the  arrangement  between  them,  and  the  town  of  F.  wholly 
neglected  to  remove ¥rom  S.  the  paupers  so  sent  by  them  to  S.,  and  the  pau« 
pers  remained  in  S.  after  the  termination  of  the  arrangement,  and  were  sop- 
ported  by  that  town,  it  was  held,  that  8.  might  recover  against  F.»  for  the  ez« 
pensea  ao  incurred,  by  an  action  of  trespaaa  oo  the  case. 

And  it  waa  held,  that  this  case  differed  from  the  caaea  of  Aldrich  v.  Londofir 
derry,  6  Vt  441,  and  Cattleton  v.  Miner  €t  al,,  8  Vt  209,  in  this  material 
respect,  that  whereas  in  those  casea  the  individuals  claiming  to  recover  from  the 
towna  were  under  no  obligation  to  have  sapported  the  paopen,  in  thia  case, 
the  town  of  8.  waa  obliged,  by  atatute,  to  support  the  paupera^  who  were  with* 
in  their  limits  and  in  need  of  relxeC 
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And  it  wai  also  held,  that  the  case  of  Putney  r*  JhtmmerdoM,  l^Vt  870,  waa 
not  an  authority  againvt  the  plaiotifli  in  tbia  eaae,  for  the  reason,  that  it  conld 
not  be  rajipoaedy  tlmt  the  eoart  intended  to  decide,  that  the  plaintifis  in  tliat 
caie  were  withoot  remedj,  bat  that  the  proper  remedy,  as  the  law  then  stood^ 
when  an  order  of  removal  was  reTersed,  was,  as  under  the  English  statnte, 
for  two  jaatiees  to  make  a  special  order,  reeiiiog  the  proceedings,  for  the  retnra 
of  the  paoper  to  the  pkice  from  which  he  had  been  sent.  [Bat  tiua  matter  is 
now  provided  A>r  by  statute.    Rev.  St.  c.  19,  sec.  10.] 

TR£8Pik9s  ON  THE  CikSE  foT  the  oeglect  of  the  defendants  to  re^ 
move  certain  paupers  from  the  town  of  Sheldon,  whereby  it  was  al« 
leged,  that  Sheldon  had  been  obliged  to  incar  expenses  for  their  sup* 
port  Plea,  the  general  issue,  and  trial  by  the  court,  upon  a  case 
stated,  April  Term,  1S48, — Rorcs,  Cb.  J.,  presiding.  The  fact0 
agreed  upon  were  as  follows. 

In  1834  the  towns  of  St.  Albans,  Swantony  Higbgate,  Sheldpn, 
Fairfield  and  Franklin  entered  into  a  mutual  arrangement  for  the 
purpose  of  supporting  their  respective  paupers  ,*  and  for  that  pur- 
pose they  purchased  a  farm  in  Sheldon,  to  which  they  removed  such 
of  their  paupers  as  they  chose.  The  expense  of  the  purchase  of 
the  farm  and  of  the  support  of  the  paupers  thereon  was  defrayed  by 
money  raised  by  the  several  towns  upon  tbeir  respective  grand  lists, 
—each  town  contributing  in  proportion  to  its  grand  list,  and  not  in 
proportion  to  the  number  of  paupers  sent  bj  it  to  the  farm,  to  be 
there  supported.  In  1836  the  town  of  Fairfax  united  with  the  other 
towns  in  their  arrangement,  being  admitted  upon  the  same  terms,  and 
with  the  same  rights  and  liabilities,  with  those  towbs.  This  arrange^ 
ment  was  continued  until  1845,  when,  by  mutual  consent,  it  was 
agreed  by  the  several  towns,  that  the  arrangement  should  cease  od 
the  first  day  of  April,  1846 }  and  it  was  in  fact  terminated  on  that 
day.  In  September,  1837,  which  was  during  the  existence  of  thi# 
arrangement,  a  foreigner,  by  the  name  of  John  Mark,  who  had  been 
but  a  short  time  in  this  country,  oame  to  Fairfax,  with  his  wife.  Mar/ 
Mark,  and  several  children,  and  soon  after  made  appUeation  to  the 
overseer  of  the  poor  of  Fairfax  for  assislaDce.  Upon  examination  the 
overseer  found,  that  Mark  and  bis  family  were  poor,  and  in  need  of  re« 
lief;  and  he  directed  them  to  go  to  the  poor  house  at  Sheldon, — which 
they  did.  A  portion  of  Mark's  family  remained  at  the  poor  housei 
and,  at  the  time  of  the  termination  of  the  arrangement  between  the 
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several  towns,  April  1,  1846,  Mary  Mark,  then  a  widow,  and  two  of 
her  children,  who  had  been  born  at  the  poor  house,  were  still  re- 
maining there.  The  overseer  of  the  poor  of  Fairfax  did  not,  on 
the  first  day  of  April,  1846,  remove  the  said  paapers  from  Sheldon, 
nor  did  he  then,  or  ever  afterwards,  make  any  provision  for  their 
support ;  but  the  town  of  Sheldon  maintained  them  after  that  time. 

It  was  agreed,  that  if,  upon  these  facts,  the  plaintiffs  were  entitled 
to  recover,  against  Fairfax,  for  the  support  of  these  paupers  subse- 
quent to  April  1,  1846,  judgment  should  be  rendered  for  the  plain- 
tiffs for  (17,00  damages,  and  their  costs ;  and  that  otherwise  judg- 
ment should  be  rendered  for  the  defendants,  for  their  costs. 

The  county  court  rendered  judgment  for  the  plaintiflb.  Excep- 
tions by  defendants. 

A.  Souk  and  H.  E,  HubhtU  for  defendants. 

At  common  law  no  action  can  be  sustained  against  a  town  for  the 
support  of  their  paupers.  Middhhury  v.  Hubbardton,  1  D.  Ch.  205. 
The  obligation  of  a  town  to  support  their  poor  arises  from  the  statute 
alone.  Aldrich  v.  Londonderry,  5  Vt.  441.  CastUton  v.  Miner  et 
al,,  8  Vt.  209.  No  case  will  be  held  by  the  court  to  come  within 
the  reason  and  spirit  of  the  statute  unless  it  come  within  its  terms. 
Manchester  v.  Dorset,  14  Vt.  224.  A  town  cannot  be  compelled  to 
pay  for  the  necessary  support  of  an  acknowledged  pauper,  unless  by 
virtue  of  an  express  contract  with  them  in  their  corporate  capacity. 
Castleton  v.  Miner  et  al,  8  Vt.  209. 

B.  Hall,  A,  Burt  and  A.  O.  Aldis  for  plaintiffs. 

Although  no  express  promise  was  made  by  Fairfax  to  remove  the 
paupers  in  question  from  Sheldon  upon  the  termination  of  the  ar- 
rangement stated  in  the  case,  yet  the  facts  are  sufficient  to  raise  an 
implied  promise  to  that  effect  ;-^otherwise  Sheldon  is  without  rem- 
edy. Corporations,  when  acting  within  the  legitimate  objects  of 
their  creation,  incur  the  same  liabilities  from  their  acts,  that  natural 
persons  would  incur.  Consequently,  while  thus  acting,  all  duties 
imposed  by  law  and  all  benefits  conferred  at  their  request  raise  im- 
plied promises,  for  the  enforcement  of  which  an  action  will  lie, 
2  Kent  289.  Hayden  v.  Mid.  Tkirnp.  Co.,  10  Mass.  397.  Dunn 
V.  St.  Andrew's  Church,  14  Johns.  118.    Poultney  v.  Wells,  1  Aik. 
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180.  Fairfax,  by  the  arrangement,  acquired  the  right  to  send  the 
paapers  to  Sheldon  for  support ;  and  Sheldon  could  in  no  way  pre* 
▼ent  it ;  and  we  insist,  that  the  law  impoeed  on  Fairfax  a  corres* 
ponding  obligation  to  remove  them  upon  the  termination  of  the 
arrangement  In  all  the  cases  decided  in  this  state,  in  which  towns 
have  been  held  not  liable  ibr  assistance  afforded  to  their  paupers, 
there  was  not  only  no  express  promise  on  the  part  of  the  town,  but 
no  actSy  whatever,  from  which  to  infer  a  promise.  The  assistance 
was  either  voluntarily  bestowed  by  the  individual  seeking  to  recover 
therefor, — as  in  Aldrich  v.  Londonderry ^  5  Vt.  441,  and  Houghton 
▼.  DantnlUy  10  Vt.  537, — or  the  pauper  had  wandered  into  the 
town  affording  the  relief,  without  any  agency  of  the  town  in 
which  he  had  his  settlement, — as  in  JtRddUbury  v.  Huhbardion^ 
1  D.  Ch.  205.  But  in  the  present  case  the  paupers  were  sent  to 
Sheldon  by  Fairfax,  and  Fairfax  was  bound  to  remove  them ;  and 
the  omission  to  remove  them  was  negligence,  for  which  the  town  is 
liable,  as  much  as  for  a  direct  misfeasance.  Sheldon  could  not  re* 
move  the  paupers,  nor  avmd  the  expense  of  their  support ;  and  case 
18  the  appropriate  remedy  to  recover  for  the.  injury.  Hyde  v.  Moffat^ 
16  Vt  271. 

•The  opinion  of  the  court  was  delivered  by 

Hall,  J.  The  pauper,  not  having  a  legal  settlement  in  Fairfax, 
«annot  be  removed  there  by  Sheldon ;  and  unless  this  action  can  be 
sustained,  the  plaintiff  town  is  without  remedy,  not  only  for  the  past 
support  of  the  paupers,  but  for  their  maintenance,  so  long  as  they 
may  be  in  need  of  relief. 

It  is  well  settled  at  the  present  day,  however  the  law  may  have 
been  formeriy  understood,  that  corporations*  incur  the  same  liaji> 
Inlities  for  their  acts  as  natural  persons ;  and  that,  where  duties  are 
imposed  on  them  by  law,  or  benefits  conferred  at  their  request,  the 
law,  equally  as  in  the  case  of  individuals,  implies  an  obligaticm  to 
perfimn  the  duty  and  to  make  remuneration  for  the  benefit  It  is 
obvious,  that,  but  for  the  contract  between  the  two  towns  for  the 
temporary  support  of  the  pauper  within  the  limits  of  Sheldon,  th^ 
pauper  would  not  now  be  chargeable  to  Sheldon,  but  would  be 
chargeable  to  Fairfax.  This  change  of  the  burden  of  maintaining 
the  pauper  was  not  the  original  object  or  intent  of  the  parties.  It 
14 
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eoald  not  have  been  contemplated  by  either  of  the  towns,  at  the  time 
the  pauper  was  sent  to  Sheldon,  that,  by  any  magical  operation  of 
the  contract  between  them,  the  liability  for  the  future  support  of  the 
pauper  was  to  be  transferred  from  one  town  to  the  other.  The  duty 
ef  the  town  of  Fairfax  to  uke  the  pauper  away,  when  the  temporary 
purpose,  for  which  he  was  sent,  was  acc<Hnp]ished,  is  necessarily 
fanplied  from  the  contract  between  the  two  towns;  and  the  town  of 
Sheldon,  having  suffered  injury  by  the  breach  of  that  duty,  is  en- 
titled to  compensation.  I  ai^rehend  there  is  no  doubt,  but  that, 
upon  acknowledged  legal  princij^es,  the  plainti&*  claim  is  well  sus- 
tained. It  rests  on  the  common  doctrine,  that,  when  one  party 
sustains  an  injury  by  the  culpable  misconduct,  or  negligence,  of  an- 
other, the  party  injured  may  recover  compensation  for  it  by  an  action 
on  the  case.    3  Steph.  N.  P.  1006-1008,  and  cases  cited. 

It  is  said,  however,  in  behalf  of  the  defendant  town,  that,  by  re- 
peated decisions  in  this  state,  no  action  can  be  maintained  against 
a  town  for  the  suf^rt  of  a  pauper,  unless  it  be  founded  on  some 
specific  statute  provision,  or  an  express  contract ;  and  that  this  ac- 
tion, not  being  founded  on  either,  cannot  be  maintained.  The  cases 
in  this  state  have  indeed  gone  great  lengths  in  excusing  towns  from 
liability ;  but  none  of  them  have  gone  quite  the  length,  which  we 
must  go,  to  defeat  this  action. 

In  AJdrieh  v.  Londonderry  and  CastUtan  y.  Miner,  cited  in  behalf 
of  the  defendants,  it  was  held,  that  the  statute  duty  of  a  town  to  sup- 
port its  paupers  did  not  impose  a  liability,  which  could  be  enforced 
by  aeti<Hi  in  favor  of  an  individual  furnishing  the  support,  and  that 
an  express  request  was  necessary,  to  render  a  town  liable  to  such 
•Gtion.  In  both  cases  it  was  attempted  to  sustain  the  claims  of  the 
individuids  by  ahowtng  that  the  paupers  had  been  supported  by  them 
the  previous  years,  and  that  the  towns  had  neglected  to  tdke  them 
araray.  Bat  the  conrt  held,  that  the  neglect  of  the  towns  to  take 
away  the  paupers  imposed  no  obligation  cm  the  individuals  to  sup* 
port  them ;  and  that  the  individuals  could  not  become  creditors  of 
the  towns  by  volontary  contribution.  In  the  pteieat  case,  the  pan* 
pers  bdi^  in  the  plaintiff*  tovm  and  needing  relief,  it  was  the  sUtute 
duty  of  the  town  to  furnish  it.  Rev.  St,  ch.  16,  sec.  a  There 
was  no  such  escape  for  the  towns,  as  there  was  said  to  be  for  the 
{daintiff  in  AUrich  v.  Londonderry,  by  turning  the  pauper  out  of 
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doon.  This  legal  duty  to  furnish  the  support  in  the  first  instance 
forms  an  important  distinction  between  those  cases  and  the  present, 
and  renders  them  of  no  weight  as  authorities  against  the  mainten- 
ance of  this  action. 

Nor  are  the  cases,  in  which  it  has  been  held,  that  there  is  no 
common  law  obligation  upon  towns  to  maintain  their  poor,  such  aii»- 
thoritj;  becaose  the  claim  in  this  case  does  not  rest  upon  any  sap- 
posed  original  obligation  in  one  town  to  pay  another  for  the  support 
of  its  paupers;  but  upon  the  misconduct  of  the  defendant  town,  in 
the  management  of  its  paupers,  by  which  a  burden,  thai  belonged  to 
the  defendants,  has  been  improperly  and  unjustly  cast  upon  the 
plaintiA.  If  the  town  of  Fairfax  had  been  passive,  had  done  noth- 
ing to  the  injury  of  Sheldon,  then  those  cases  would  apply,  and 
there  could  be  no  ground  for  sustaining  the  action. 

The  case  which  bears  the  nearest  resemblance  to  the  present,  and 
with  which  we  have  had  the  greatest  difficulty,  is  that  of  Putney  ▼• 
Duwrnerstan^  13  Vt.  370.  In  that  case  a  pauper,  who  had  come  to 
reside  in  Dummerston,  but  had  no  legal  settlement  there,  was  re- 
moved to  Putney,  under  an  order  of  two  justices,  which  had  been 
^pealed  from  and  reversed.  The  pauper,  being  left  in  Putney  un- 
der such  order,  was  supported  by  that  town ;  and  it  was  held,  that 
Putney  could  not  maintain  assumpsit  against  Dummerston  for  such 
support*  It  is  impossible  to  believe,  that  the  court  could  have  in- 
tended to  hold,  that  Putney  was  without  remedy  for  such  a  palpable 
aa  of  injustice  on  the  part  of  Dummerston,  and  thereby  to  declare 
to  the  several  towns  in  the  state,  that  a  convenient  way  of  getting 
rid  of  the  support  of  their  resident  paupers,  who  had  no  legal  settle- 
ment, was  to  remove  them  to  some  other  town  and  sufler  the  order 
of  removal  to  be  quashed,  or  reversed,  on  appeal.  The  court  must 
have  understood,  that  Putney  had  some  other  remedy,  and  that 
there  was  no  necessity  for  resorting  to  an  action  upon  an  implied 
contract  of  the  defendant  town.  And  on  referring  to  the  English 
authorities,  under  a  statute  similar  to  ours,  it  wou!d  seem,  that,  un- 
der such  circumstances,  two  justices  might,  in  Mecuiiam^ike^rder 
mfretfersal,  and  as  incident  to  it,  make  an  order,  seiting  farth  the 
matter  specially,  for  the  return  of  the  pauper  to  the  place  from  which 
he  bad  been  sent.  Comb.  401.  3  Barn's  Justice  683.  Ink.  of 
Chdlbury  v.  Chipping  Farrington,  2  Salk.  488.    Overseers  of  Pitts- 
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town  V.  Overseers  of  Plait shurg,  18  Johns.  407.  This  riew  of  the 
case  of  Putney  r.  Dummerstan  affords  some  relief  against  its  appar- 
ent injustice,  and  it  ceases  to  be  an  authority  against  the  main- 
tenance of  the  present  action ;  for  it  cannot  be  pretended,  that  the 
plaintiff  town,  in  this  case,  has  any  remedy,  unless  it  be  that,  which 
is  now  sought.  It  may  be  proper  to  remark,  that  the  special  order 
of  justices  for  the  return  of  a  pauper,  afler  a  reversal  of  an  original 
order  of  removal,  if  it  could  have  been  used  here,  has  been  super- 
seded by  an  express  provision  in  the  Revised  Statutes,  giving  a 
remedy  to  the  injured*  town  by  action  at  law.  Rev.  St.,  ch.  i6, 
sec.  10. 

On  the  whole,  we  do  not  perceive,  in  previously  adjudged  cases, 
any  insuperable  obstacle  in  the  way  of  applying  the  ordinary 
principles  of  law  to  the  injury  inflicted  on  the  plaintiffs  by  the  de- 
fendants, by  allowing  a  compensation  to  be  recovered  for  it.  Be- 
cause the  liability  of  towns  for  the  support  of  their  own  poor  is 
regulated  by  statute,  and  cannot  be  directly  enforced  against  them 
but  in  the  cases  and  in  the  manner  pointed  out  by  statute,  it  does 
not  follow,  that  they  may,  by  fraud,  or  force,  or  by  other  culpable 
misconduct,  divest  themselves  of  the  burden,  which  the  law  has  thus 
imposed  on  them,  and  cast  it  with  impunity  upon  others.  They' 
should  be  held  to  the  observance  of  the  same  course  of  honesty  and 
fair  dealing  in  the  management  of  their  paupers,  that  would  be  re- 
quired of  them  in  regard  to  any  other  matter ;  and  we  do  not  per- 
ceive, why  a  town  should  be  excused  for  a  misfeasance,  or  non- 
feasance, which  would  otherwise  render  it  liable  to  an  action,  be- 
cause the  instrument  of  its  misconduct  happened  to  be  a  pauper. 
The  judgment  of  the  county  court  is  therefore  affirmed. 


Oeorob  H.  Kidder  o.  Israel  8.  Jennison  and  Daniel  Watson. 

In  an  action  of  tre»pMa  on  the  caie,  brongfat  to  reeover  for  an  allied  iojnry  to 
the  plaintifTfl  reveniooary  iatereat  in  land»  the  defendanti  may  prove  in  josttfi- 
cation,  nnder  the  general  issne,  that  the  acta  complained  of  were  committed 
by  tbem  in  their  official  capacity  aa  aelectmen  of  the  town,  in  baUding  a  high- 
way, which  had  been  hid  ont  by  their  predeceaaors  in  office  acroea  the  plaintiff** 
land. 
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A  forvey  bill  of  a  highway,  signed  by  the  selectmeo  of  the  town  and  recofded  in 
the  town  clerk's  office,  commenciDg  in  these  words, — **  Survey  bill  of  a  high- 
way at  East  Highgate,*'  and  then,  describing  the  point  of  commencement,  set- 
ting forth  certain  courses  and  distances  to  the  point  of  termination,  witboot 
more,  is  not  void  for  uncertainty. 

The  ominlon  of  selectmen,  laying  a  road,  to  specify  a  time  for  the  land  owner  to 
remove  his  fences,  timber,  wood,  or  trees,  according  to  the  Rev.  St.  c.  20,  §24, 
will  not  affect  the  validity  of  their  acts  in  laying  the  road,  but  will,  at  most, 
make  them  responsible  to  the  land  owner,  in  a  proper  action,  for  damages,  if 
any  are  sustained. 

The  omission  of  the  selectmen  to  return  to  the  town  clerk's  office  the  petition,  in 
pursuance  of  which  they  have  laid  a  highway,  will  not  avoid  their  act  in  laying 
the  highway. 

If  the  selectmen  have  no  power  to  proceed  to  lay  a  highway,  without  a  petition 
for  that  purpose  having  been  presented  to  them,  the  court,  in  the  absence  of  all 
evidence  upon  the  subject,  will  presume  the  existence  of  such  petition  and  its 
regukrity. 

The  omission  of  the  selectmen,  who  have  decided  to  lay  a  highway,  to  give  to  one 
of  the  land  owners  the  notice  required  by  the  Revised  Statutes,  chap.  20,  sec.  10, 
will  not  avoid  their  act  in  laying  the  highway,  so  as  to  render  their  successors 
trespassers  in  building  it  But  the  party  injured  may  hare  his  remedy,  perfaapa, 
by  action  agaiost  the  selectmen  gaiity  of  the  omission;  or  he  may  apply  for  an 
assessment  of  damages,  when  the  road  is  laid  open  for  travel,  under  the  statute 
of  November  5,  1845,  or  for  a  committee  to  revise  the  whole  proceedings,  under 
the  Revised  Statutes,  chap.  20,  sec.  26. 

Trespass  on  the  Case  to  recover  for  an  alleged  iojurj,  by  the 
the  defendants,  to  the  plaintiff's  reversionary  interest  in  land  in 
Highgate.  Plea,  the  general  issne,  and  trial  bj  the  jury,  September 
Term,  1848,— Rotce,  Ch.  J.,  presiding. 

On  trial,  after  the  plaintiff  had  given  evidence  tending  to  prove 
the  facts  alleged  in  his  declaration,  the  defendants  offered  to  prove, 
that  they  were  selectmen  of  Highgate,  and  that  the  acts  complained 
of  were  committed  by  them  in  making  a  public  highway,  which  had 
been  legally  laid  out  by  the  selectmen  of  Highgate  on  the  second 
and  third  days  of  March,  1846.  To  this  evidence  in  justification 
the  plaintiff  objected,  upon  the  ground  that  it  was  not  admissible 
under  the  general  issue ;  but  the  objection  was  overruled  by  the 
court 
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The  deleDdantfl  then  offered  in  evidence  a  copj  of  the  record  of 
the  survey  bill  of  the  road  in  question,  purporting  to  be  signed  by 
the  selectmen  of  Highgate,  which  was  in  these  words, — *'  Survey 
bill  of  a  highway  at  East  Highgate ;  beginning  seven  feet  south  of 
the  south  east  corner  of  G.  M.  Kidder's  house ;  from  thence  north 
sixty  four  degrees  west,  two  chains,  to  the  bank  of  the  river, — this 
being  the  north  line  of  the  road,  said  road  to  be  three  rods  wide, 
with  the  privilege  of  setting  braces,  or  abutments,  or  any  thing  for 
the  safety  of  the  bridge, — thence  said  road  runs  north  fifty  nine  de- 
grees west,  seventeen  rods,  to  the  other  bank  of  the  river,  to  meet 
the  other  road  by  Esq.  Hyde's  house."  To  the  admission  of  this 
evidence  the  plaintiff  objected, — 1.  Because  it  did  not  appear  by 
the  survey  bill,  that  the  selectmen  had  ever  laid,  or  attempted  to  lay, 
a  highway,  agreeably  to  the  courses  and  distances  therein  de- 
scribed ;-^2.  Because  it  did  not  appear,  that  there  had  been  any 
previous  iqpplication  of  three  or  more  freeholders  to  the  selectmen 
to  lay  out  the  road,  or  that  any  such  petition,  with  the  doings  of  the 
selectmen  thereon  in  writing,  stating  the  manner  of  notifying  the 
parties,  and  their  decision,  was  ever  returned  to  the  town  clerk,  to 
be  kept  on  file  in  his  office ;— 3.  Because  it  did  not  appear,  that  any 
notice  was  given  to  the  plaintiff  of  the  doings  of  the  selectmen,  so 
that  he  could  appear  and  claim  his  damages  fi>r  laying  the  road 
through  his  land,  nor  that  the  selectmen  specified  or  gave  notice  to 
the  plaintiff  of  any  time,  when  he  would  be  required  to  remove  his 
fences,  wood  and  trees,  although  the  plaintiff  was  the  owner  of  the 
land  through  which  the  road  was  laid,  and  resided  within  six  miles 
thereof,  and  the  place  of  his  residence  was  well  known  to  the  select- 
men.   But  the  objections  were  overruled  by  the  court. 

The  plaintiff  introduced  evidence  tending  to  prove,  that  the  se- 
lectmen did  in  fact,  in  laying  the  road,  act  upon  a  petition  of  three 
<or  more  freeholders  of  Highgate,  and  that  the  petition  was  never 
returned  by  the  selectmen  to  the  office  of  the  town  clerk,  and  re- 
quested the  court  to  charge  the  jury  that  this  neglect  vitiated  the 
proceedings  of  the  selectmen  in  laying  the  road ; — ^but  the  court 
refused  so  to  charge. 

It  appeared,  that,  upon  a  previous  petition,  the  selectmen,  who 
were  Clark  Albee,  Luther  K.  Drury  and  E.  D.  Hyde,  had  made 
examination,  the  plaintiff  attending,  and  had  decided  to  lay  the  road. 
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where  it  was  finally  laid ;  but,  no  sor? ejor  being  present,  that  thej 
made  no  survey,  or  return,  at  that  time ;  that,  a  new  petition  for  the 
same  object  having  been  presented,  the  selectmen  met  on  Saturday, 
the  last  day  of  February,  1846,  and  authorized  one  of  their  num- 
ber, E.  D.  Hyde,  to  procure  a  survey  to  be  made,  and  to  sign  to  a 
certificate  of  laying  the  road  the  names  of  himself  and  the  other 
selectmen,  and  to  cause  such  certificate  to  be  recorded ;  that  Hyde, 
on  the  Monday  following,  did  accordingly  procure  a  survey  to  be 
made,  and  also  a  certificate  of  laying  the  road,  and  subscribed  the 
certificate  with  the  names  of  the  several  selectmen,  and  caused  the 
whole  to  be  recorded  on  that  day.  It  also  appeared,  that  the  plain* 
tiff,  in  the  mean  time,  being  apprised  of  the  intent  to  lay  the  road 
on  Monday,  had  applied  to  Albee  and  Drary  to  have  the  matter 
delayed  until  Tuesday,  in  order  tbat  he  might  be  present ;  and  diat 
tjiey  notified  him,  that  he  might  attend  on  Tuesday.  Drury  testi- 
fied, that  he  saw  Hyde  on  Monday,  immediately  after  the  survey  and 
papers  were  completed,  and  told  him,  that  they  ought  not  to  be  re» 
corded,  until  the  plaintiff  had  been  notified  and  had  in  opportunity 
to  be  heard  as  to  his  damages.  But  Hyde  testified,  that  Drury  told 
him  that  the  papers  ought  to  be  put  on  record.  It  farther  appeared, 
that  on  Tuesday  the  plaintiff  did  attend  with  Drury,  and  saw  Hyde, 
but  that,  the  proceedings  having  been  returned  to  the  town  clerk  and 
recorded,  nothing  was  done ;  and  it  appeared,  that  the  plaintiff  saw 
the  record  on  the  same  day. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that,  if  these 
facts  were  found,  the  proceedings  of  the  selectmen  were  fraudulent 
and  void,  as  against  the  plaintiff.  But  the  court  instructed  the  jury^ 
that  the  laying  the  road  was  legal,  and  that  the  jury  must  so  consider 
it ;  but  that,  if  the  jury  found  the  plaintiff  had  sustained  any  damage 
by  the  removal  of  any  thing  on  the  land,  which  he  could  have 
avoided,  if  he  had  had  six  months'  notice  to  remove,  he  was  entitled 
to  recover  for  such  damage* 

Verdict  ior  defendants.    Exceptions  by  plaintiff 

N.  L.  Wkittemore  and  Stevens  4*  Edsom^  for  plaintiff,  to  the  point 
that  the  evidence  in  justification  was  imprc^erly  admitted  under  the 
general  issue,  cited  1  Chit  PI.  505,  518 ;  Raint  v.  AUertom,  4 
Bing.  N.  C.  702;  0  M.  &  W.  665.  2  A.  &  E.  462;  10  Wend 
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132;  11  Johns.  132;  7  Conn.  35; — and,  as  to  the  irregularity  of 
the  proceedings  of  the  selectmen,  and  the  invalidity  of  their  act  in 
laying  the  road,  they  relied  upon  the  Revised  Statutes,  c.  20,  ^§  9, 
10,11,  14,24. 

L.  B.  4*  G.  G.  Hunt  and  B.  Peake,  for  defendants,  to  the  point 
as  to  the  admission  of  the  evidence  in  justification  under  the  general 
issue,  cited  1  Chit.  PI.  144,  490,  and  2  Stark.  Ev.  300 ;  and,  as  to 
the  validity  of  the  proceedings  of  the  selectmen  in  laying  the  high- 
way, relied  upon  the  Revised  Statutes,  c.  20,  §§  1,  10, 16,  24 — ^26 ; 
Acts  of  1845,  p.  15,  ^  2 ;  Tunbridge  v.  Tarbell,  19  Vt.  453 ;  Patchin 
V.  DooUttle,  3  Vt.  457;  Patchen  v.  Morrison,  3  Vt.  590 ;  Warren  v. 
Bunnell,  11  Vt.  600;  Emerson  at  ux.  v.  Reading,  14  Vt.  279  ;  and 
Bhdgett  T.  Royalton,  14  Vt.  294. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  an  action  of  trespass  on  the  case  for  an 
injury  to  the  plaintiff's  reversionary  interest  in  a  piece  of  land  in 
Highgate,  wherein  the  defendants  justify,  as  selectmen  of  that  town, 
by  evidence  tending  to  prove,  that  what  they  did  was  done  by  them 
in  their  official  capacity,  in  building  a  highway  in  the  town,  which 
had  been  laid,  by  their  predecessors  in  office,  across  the  plaintiff's 
land. 

The  first  question  made  in  the  case  is,  whether  this  defence  can 
be  received  under  the  plea  of  the  general  issue.  We  entertain  no 
doubt,  that  the  defence  was  correctly  received  under  that  plea.  In 
trespass  quare  clausum  fregit  it  would  no  doubt  be  necessary  to 
plead  such  justification  specially,  or  give  special  notice  of  it ;  but  in 
this  action  almost  all  defences  are  receivable  under  the  general  issue. 
I  hardly  know  of  any  exception,  unless  it  be  the  statute  of  limita- 
tions. 

In  regard  to  the  merits  of  the  case,  it  will  be  noticed,  that  this 
action  is  not  against  the  defendants,  complaining  of  them  for  some 
omission  of  official  duty  ;  but  it  treats  all  their  acts,  in  building  the 
road,  as  mere  torts.  It  becomes  important,  then,  to  determine,  how 
far  the  acts  of  the  former  selectmen,  in  laying  the  road,  are  legal 
and  operative,  or  how  far  they  are  so  defective,  as  not  to  justify 
these  defendants  in  building  the  road. 
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It  seems  to  us,  that  there  is  no  such  uncertainty  in  the  saryey  bill, 
as  ought  to  render  it  void. 

'  The  only  remaining  inquiry  is,  whether  there  is  any  such  defect 
upon  the  face  of  the  survey,  or  in  the  proceedings  of  the  former 
selectmen,  as  will  render  these  defendants  trespassers,  as  to  the  per- 
son in  possession  of  the  land,  for  building  the  road,  and,  by  conse- 
quence, liable  to  the  plaintiff  in  this  action.  The  omission  to 
specify  a  time  for  the  land  owner  to  lay  the  land  open  to  be  wrought 
is  clearly  not  essential  to  the  validity  of  the  act  of  laying  the  road. 
The  most  the  plaintiff  could  claim  for  that  omission  is  damages,  if 
he  sustained  any, — which  he  was  allowed  by  the  charge  of  the  court. 
Whether,  under  this  declaration,  and  against  these  defendants,  he 
was  even  entitled  to  that  is  more  questionable.  The  omission  to 
return  the  petition  to  the  town  clerk's  office  is  clearly  nothing,  which 
will  render  void  the  act  of  the  selectmen  in  laying  the  road.  It  is, 
at  most,  an  omission  of  a  duty,  which  cannot  affect  the  validity  of 
the  act  of  laying  the  road,  as  it  is  a  matter,  in  contemplation 
of  law,  wholly  subsequent  to  the  laying  of  the  road,  and  in  no 
sense  forming  any  essential  ingredient  of  that  act  Whether  the 
selectmen  might  proceed  without  any  such  petition  it  is  perhaps 
not  necessary  to  determine.  If  such  petition  is  necesssary,  we 
should,  I  apprehend,  presume  its  existence  and  regularity,  as  we  do 
always  make  all  reasonable  presumptions  in  favor  of  judicial  and 
other  analogous  proceedings.  Corliss  v.  CorUss,  8  Yt.  373.  Omnia 
rite  acta  will  always  be  presumed. 

The  only  irregularities  in  this  case,  which  seem  to  us  of  a  serious- 
character,  are  those  in  regard  to  notice  to  those  interested  in  the 
road,  and  those  having  claim  for  damages, — which,  in  the  present 
case,  is  only  the  plaintiff.  We  think  the  most  which  can  be  claimed 
in  regard  to  that,  in  the  present  case,  is,  that  it  amounted  to  no 
notice  at  all.  Perhaps  it  did  amount  to  this.  But  we  do  not  think, 
that  this  omission  of  the  former  selectmen  made  the  whole  proceed- 
ings a  nullity,  to  such  an  extent  as  to  render  the  defendants  tres- 
passers for  building  the  road. 

The  manner,  in  which  the  names  of  the  selectmen  were  sub- 
scribed to  the  survey  bill,  although  not  the  most  common,  was  well 
enough,  perhaps,  as  the  three  had  examined  the  subject  and  deter- 
mined to  lay  the  road,  and  had  decided  upon  the  place  where  to  lay 
15 
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it.  All  that  was  necessary,  in  addition  to  this,  was,  to  have  t  de- 
scription, or  surrey,  of  the  road,  and  a  survey  bill  made  in  proper 
form  for  record.  This  was  a  merely  ministerial  act,  and  might  as 
well  be  done  by  one,  as  by  all.  The  conflict  between  the  testimony 
of  the  two  selectmen,  as  to  the  day  it  should  have  been  recorded, 
seems  unimportant,  as  they  all  clearly  did  acquiesce  in  the  act  of 
putting  it  on  the  record. 

All  the  notice  spoken  of  in  the  statute,  to  be  given  by  selectmen, 
is  either  to  the  petitioners,  or  the  land  owners.  The  petitioners  do 
not  complain.  The  only  land  owner  complaining  is  the  plaintiff. 
The  omission,  in  the  present  case,  may  be  a  flagrant  one ;  but  the 
efiect  upon  the  proceedings  of  the  selectmen  must  be  the  same, 
whether  the  selectmen  act  in  good  faith,  or  bad  faith, — with  reason- 
able circumspection  and  deliberation  and  fkirness,  or  the  contrary, — 
when  the  land  owners  are  known  and  notorious,  or  wholly  unknown. 
And  we  do  not  think,  it  could  have  been  intended  to  render  void  the 
act  of  the  selectmen  in  laying  the  road,  for  the  omission  tomotify 
one  of  the  land  owners,  or  some  one  who  might  have  an  interest  in 
the  land  across  which  the  road  was  laid.  The  statute  was  intended 
as  a  direction  to  the  selectmen  in  their  duty,  and  perhaps  to  impose 
an  obligation  upon  them,  which,  if  they  did  not  perform,  when  they, 
might,  should  form  the  ground  of  an  action  in  favor  of  any  one  ag- 
grieved, but  nothing  more.  Any  other  construction  would  savor  of 
unreasonable  strictness. 

The  conclusion,  theui  upon  this  point,  is, — 1.  That  the  party 
injured  may  have  his  redress  against  the  party  in  fault,  perhaps,  but 
clearly  not  against  these  defendants,  who  had  nothing  to  do  in  that 
tranflaction  >— 2.  That  he  may,  after  the  road  is  laid  open  for  travel, 
under  the  statute  of  1845,  when  he  had  no  notice  of  the  opening  of 
the  road  for  travel,  apply  for  a  re-assessment  of  damages, — or,  under 
the  Revised  Statutes,  chap.  20,  sec.  26,  may  apply  to  the  county 
court  for  a  commission,  to  revise  the  whole  proceedings. 

Judgment  aflirmed. 
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Jacob  Maeck  and  Joseph  Clark  r.  Peggt  Nason. 

Where  the  will  of  a  testator  contained  a  claote  io  these  words, — **  I  ^ve  and 
grant  to  my  beloved  son,  John  Nason,  all  my  property,  aAer  the  decease  of  my 
Moved  wife,  or  marriage,  he  paying  the  legacies  herein  mentioned,  also  to  mj 
daughter  Peggy  Naeeo  fSOO,  to  be  paid  as  above  mentioned,  the  bene  I  nosr 
own,"  (describiiig  it,)  <<aod  to  live  and  remaio,  so  long  as  she  is  unmarried. 
In  mj  honee,  and  oiyoy  the  same  privileges  as  she  now  does,  and  also  iuks 
cow,*' — it  was  held,  that  the  intent  of  the  testator  was  plain,  that  Peggy  Nason 
should  have  a  right  to  all  the  privileges  in  the  house,  which  she  had  before 
enjoyed. 

And  it  was  held,  that  the  extent  of  the  privilege,  which  the  devisee  had  enjoyed 
in  the  house  of  her  father,  previous  to  his  death,  might  be  proved  by  parol  evi- 
dence, for  the  purpose  of  giving  effect  to  the  devise. 

And,  the  extant  of  svch  previous  privilege  having  been  shown  by  parol  evidence, 
it  was  also  held,  that  the  devise  was  not  void  for  uncertainty,  but  that,  the  pre- 
vious privilege,  which  the  will  had  changed  into  a  right,  being  ascertained  by 
applying  the  measure  specified  in  the  will,  the  devisee  was  entitled  to  the 
benefit  of  it. 

And  it  was  also  held,  that  the  right  thus  acquired  was  a  personal  privilege,  which 
the  devisee  could  not  assign,  but  which  she  might  waives  and  that  therefore,  in 
an  action  of  ejectment  brought  against  her  by  those  claiming  under  the  devise 
in  the  will  to  John  Nason,  testimony  was  admissible,  to  show  her  continued 
enjoyment  of  her  right  in  the  house  from  the  time  of  her  lather's  decease  to  the 
time  of  trial,  ku  the  purpose  of  showing  that  she  had  not  abandoned  the  right; 
^-althoogh  the  court  inclined  to  the  opinion,  that  this  evidence  was  also  admis- 
sible, for  the  purpose  of  showing  a  practical  construction  of  the  extont  of  the 
right  under  the  devise,  by  those  claiming  adverse  to  the  devisee,  and  who,  it 
appeared,  had  always  continued  in  the  occupancy,  under  the  will,  of  that  part 
of  the  house  not  occupied  by  the  defendant. 

And  it  appearing,  by  the  evidence,  that  the  devisee,  previous  and  subsequent  to 
the  death  of  her  father,  had  occupied  a  particular  room  in  the  house  as  a  sleep- 
ing room,  it  was  held,  that  she  acquired,  under  the  devise,  the  right  to  the  ex- 
elusive  occupation  of  this  room,  free  from  all  intrusion. 

EiBCTMENT  for  the  soath  part  of  a  house  in  St.  Alfoans,  caUed 
the  Nason  house.  Plea,  the  general  issae,  and  trial  by  the  court, 
No?enber  Adjourned  Term,  1848, — Rotcb,  Ch,  J.,  presiding. 

On  trial  the  plaintiffs  read  in  evidence  the  last  will  and  testament 
fif  William  Nason,  dated  October  31,  1810,  bj  which  the  testator 
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devised  to  his  wife,  Mary  Nason,  daring  her  natural  life  and  so  long 
as  she  should  remain  a  widow,  all  his  home  farm,  on  which  he  then 
resided,  with  all  the  buildings  thereon  standing  and  the  priTileges 
thereto  appertaining, — and  also  devised  to  certain  of  his  children 
legacies  of  9200  each,  to  be  paid  out  of  his  personal  property,  as 
soon  as  the  same  could  be  collected, — and  which  also  contained  this 
clause, — **  I  give  and  grant  to  my  beloved  son,  John  Nason,  all  my 
'  property,  after  the  decease  of  my  beloved  wife,  or  marriage,  he 
*  paying  the  legacies  herein  mentioned,  also  to  my  daughter  Peggy 
'  Nason  (200,  to  be  paid  as  above  mentioned,  the  horse  I  now  own," 
(describing  it,)  "  and  to  live  and  remain,  so  long  as  she  is  unmar- 
'  ried,  in  my  house,  and  have  and  enjoy  the  same  privileges  as  she 
'  now  does,  and  also  one  good  cow."  The  plaintiffs  also  proved, 
that  Mary  Nason,  the  widow  of  the  testator,  died  in  the  year  1829. 
The  plaintiffs  likewise  read  in  evidence  a  deed  from  John  Nason, 
the  son  of  the  testator,  to  one  Ainsworth,  executed  in  1820 ;  a  mort- 
gage deed  from  Ainsworth  to  one  Miner,  since  deceased ;  a  deed 
from  the  administrators  of  Miner  to  the  plaintiff  Clark ;  a  deed  from 
Clark  to  Phelps  Smith ;  and  a  deed  from  Smith  to  the  present  plain- 
tiffs;— all  which  deeds  included  the  premises  in  question  ; — also  the 
record  of  the  foreclosure  of  the  mortgage  executed  by  Ainsworth. 
The  defendant's  possession  of  the  premises  demanded  was  proved, 
and  was  conceded  by  her,  as  hereinafter  stated. 

On  the  part  of  the  defendant  it  was  proved,  that  she  had  always 
remained  unmarried ;  that  from  the  year  1796  until  the  death  of  her 
father,  the  said  William  Nason,  in  1810,  she  lived  in  her  father's 
family,  and  in  the  same  house  in  which  she  still  lives,  which  was 
the  family  dwelling  house  of  William  Nason  until  his  death,  as  also 
of  his  widow,  during  her  life,  and  of  the  said  John  Nason  for  many 
years  afterwards;  that  during  all  this  period  the  defendant  had  lived 
in  said  house,  eating  at  the  table  of  her  father,  mother  and  brother, 
and  contributing  by  her  industry  to  the  support  of  their  successive 
families,  as  well  as  to  her  own  support ;  and  that  for  most  or  all  of 
this  time  she  had  occupied  a  room  in  the  south  part  of  the  house, 
with  her  bed^therein,  which  was  called  her  room,  and  was  treated 
by  the  other  occupants  of  the  house  as  being  under  her  especial 
control ;  but  that,  at  the  same  time,  she  had  been  accustomed  to  be 
in  other  parts  of  the  house,  and  to  pass  and  repass  throughout  tfaa 
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same  and  the  yards  and  curtilage  thereof,  as  she  pleased,  and  as  her 
employments  required.  It  appeared,  that,  while  the  title,  derived 
from  John  Nason,  as  above  mentioned,  was  held  by  Phelps  Smith, 
Smith,  as  well  as  John  Nason,  lived  in  the  house,  the  defendant  be- 
ing there,  as  previously,  taking  her  food  at  the  table  of  said  John,  or 
of  Smith,  as  was  convenient,  and  contribnting  her  own  time  and 
labor,  as  before.  It  also  appeared,  that,  for  a  considerable  period, 
and  more  especially  for  the  last  few  years,  the  defendant  had  claimed 
a  right,  under  the  will  of  her  father,  to  continue  in  the  house,  as 
she  had  formerly  done ;  and  that,  in  pursuance  of  this  claim,  she 
had  remained  in  the  house  after  John  Nason  left  it,  in  the  spring  of 
1847,  and  until  the  time  of  trial.  During  this  last  period  other  per- 
sons also  lived  in  the  house,  as  tenants  of  the  plaintiffs. 

Upon  these  facts  the  county  court  rendered  judgment  for  the  de- 
fendant.    Exceptions  by  plainti(&. 

«/.  Match  for  plaintiffs. 

1.  If  the  court  should  be  of  opinion,  that  the  testator  intended  to 
make  any  devise  to  the  defendant,  we  contend,  that  it  is  void  for 
uncertainty.  It  has  alwjiys  been  required,  that  the  words  should  be 
BuffScient  reasonably  to  ascertain  the  estate  devised.  2  Hil.  Ab.  528. 
6  Cruise  120,  %  25.  Baker  v.  Newton,  2  Beavan  112,  [3  Har.  Dig. 
6862.]  Henry  v.  Hancock,  4  Dow  145,  [3  Har.  Dig.  6861.] 
Richardson  v.  Watson,  4  B.  &  Ad.  787.  Jarm.  on  Wills  318. 
The  rule  with  regard  to  the  description  of  a  devisee  is,  that  it  is 
sufficient,  if  the  words  are  such,  that,  with  the  aid  of  other  circum- 
stances, the  devisee  may  be  distinguished  from  all  other  persons. 
But  where  doubts  exist,  and  the  devise  is  claimed  by  more  than  one 
person,  neither  can  take.  2  Hil.  Ab.  525.  6  Cruise  120,  ^  25. 
Riveras  Case,  1  Atk.  410.  Parol  evidence  is  only  admissible,  when 
it  removes  all  doubt,  and  distinguishes  the  devisee  by  the  other  cir- 
cumstances appearing  on  the  face  of  the  will.  But  here  the  parol 
evidence  is  necessary,  not  only  to  ascertain  the  particular  house  the 
testator  meant,  but  the  extent  of  the  devisee's  right  in  it ;  and  we 
insist,  that,  to  this  extent,  parol  evidence  is  inadmissible,  although 
it  may  be  proper,  for  the  purpose  of  showing  the  quantity  of  interest 
of  the  testator  in  the  thing  devised.     1  Jarm.  on  Wills  349. 

2.  The  devise,  being  void  for  uncertainty  at  the  decease  of  the 
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testator,  eanaot  be  set  op  by  sabseqaent  enjoyment.  Such  testimony 
can  only  be  admissible,  if  at  all,  to  show  the  extent  of  the  right,  after 
it  is  ascertained,  that  the  right  existed. 

3.  There  is  no  devise  to  Peggy  Nason  by  the  will.  There  are 
no  devising  words,  as  respects  her.  We  contend,  that  the  remain- 
der  was  devised  to  John  Nason,  he  paying  debts  and  legacies,  and 
also  delivering  to  Peggy  the  horse  and  cow ;  and  that  what  is  said 
■s  to  her  living  in  the  bouse  is  mere  advice  to  John;  and  if  so, 
Peggy  takes  no  interest  in  the  real  estate.  2  Hil.  Ab.  522.  6  Cruise 
199.  The  general  intent  of  the  testator  must  be  carried  into  effect, 
to  the  exclusion  of  any  particular  intent  2  Hil.  Ab.  518.  6  Cruise, 
Tit  Devise.  1  Jarm.  on  Wills  411,  420.  The  general  intent  of 
the  testator  in  this  will  was,  to  give  to  John  Nason,  after  the  death 
or  marriage  of  the  testator's  widow,  all  the  testator's  prq>erty,  sab- 
ject  to  the  payment  of  the  debts  and  legacies. 

C  Beckwtth  for  defendant. 

The  parol  evidence,  in  relation  to  the  situation  of  the  persons  in- 
terested under  the  will,  the  situation  of  the  property  devised,  the 
circumstances  of  the  testator  and  his  family  and  affairs,  was  admis- 
sible, for  the  purpose  of  determining  the  quantity  of  interest  in- 
tended to  be  given  by  the  will.  LM>e  v.  Lord  Huntington,  4  Russ. 
6S2.  Wigr.onWills57,67.  1  Phil.  Ev.  546.  The  wiU,  aided  by 
the  extrinsic  evidence,  is  sufficiently  certain  to  give  to  the  defend- 
«nt  a  right  to  remain  in  the  house,  occupying  the  portion  sued  for 
by  the  plaintifis ;  and  if,  to  this  extent,  the  will  is  sufficiently  cer- 
tain, it  cannot  be  held  void  for  uncertainty,  because  the  rights  of 
the  defendant  may  be  in  other  respects  uncertain.  The  parol  evi- 
dence of  the  practical  construction  given  to  the  will  by  the  devisees 
mid  their  grantees  was  admissible,  for  the  purpose  of  determining 
and  defining  the  rights  of  the  defendant  under  the  will.  By  this 
practical  eonstruction  the  will  has  been  rendered  certain,  to  the  ex- 
tent claimed  by  the  defendant,  and  such  construction  is  binding 
upon  the  plaintiffs.  Jackson  ex  d.  Schenck  v.  Wood,  13  Johns.  346. 
Ofoen  Y.  Bartholomew,  9  Pick.  520.  Makepeace  v.  Bancroft,  12 
Mass.  469.  Choate  v.  Bumham,  7  Pick.  274.  1  Phil.  Ev.  540.  I 
Greenl.  Ev.337. 
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The  opinion  of  the  court  was  delivered  hj 

Hall,  J.  Several  objections  are  made  to  the  judgment  of  the 
county  court. 

1.  It  is  said,  that  there  are  no  devising  words  in  the  will  to 
Peggy  Nason,  in  regard  to  her  living  in  the  house ;  that  the  lan- 
guage of  the  testator  is  to  be  construed  as  matter  of  advice  to  John 
Nason  to  permit  her  to  live  there ;  and  that  she  consequently  took 
no  absolute  interest  or  right  in  the  house  by  the  will. 

This  objection,  we  think,  ought  not  to  prevail.  We  should  be 
inclined  to  construe  the  will  as  a  direct  devise  to  her  of  a  right  to 
all  the  privileges  in  the  house,  that  she  had  before  enjoyed.  But 
whether  the  previous  words  "give  and  grant**  are  to  be  connected 
with  the  devise  to  her,  or  her  right  is  to  be  raised  by  implication,  is 
quite  immaterial.  To  whichever  class  of  devises  the  gift  to  her  is 
referred,  we  think  the  intent  of  the  testator,  that  she  should  have  a 
right  in  the  house,  is  quite  plain.  The  legacy  to  her  of  a  particular 
horse,  owned  by  the  testator,  immediately  precedes,  and  that  of  a 
cow  immediately  follows,  this  devise,  in  the  same  sentence ;  and  if 
the  devise  is  a  mere  recommendation,  the  legacies  must  also  be  the 
same.  To  hold,  that  she  acquired  no  right  to  these  articles  by  the 
will,  would  be  such  a  violation  of  the  manifest  intent  of  the  testator, 
as  to  appear  quite  absurd.  We  have  no  doubt,  from  the  language 
of  the  will,  that  the  testator  designed  to  make  an  absolute  devise  to 
her, — that  it  was  his  intention,  that  what  was  before  a  privilege,  sub* 
ject  to  his  will  as  her  father,  should  be  the  measure  of  a  right,  which 
she  should  enjoy  after  his  decease. 

2.  It  is  objected,  that  parol  evidence  is  inadmissible,  to  show  the 
extent  of  the  privilege,  which  the  devisee  had  enjoyed  in  the  house 
of  her  father  previous  to  his  death,  for  the  purpose  of  giving  effect 
to  the  devise. 

It  is  undoubtedly  true,  that  parol  evidence  b  inadmissible  to  prove 
the  intention  of  the  testator,  as  an  independent  fact;  for  that  would 
be  making  a  will  for  him,  without  writing ;  but  it  has  always  been 
held,  that  the  circumstances  surrounding  a  testator  at  the  time  of 
the  execution  of  his  will  may  be  given  in  evidence,  to  identify  the 
property,  upon  which  the  will  was  designed  to  operate,  and  to  give 
effect  to  the  words  of  it.  It  was  conceded  in  the  argument,  that 
extrinsic  evidence,  to  show  the  quantity  of  interest  of  the  testator 
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in  an  estate  intended  to  be  devised^  might  be  admissible ;  but  it  is 
urged,  that  the  qoantitj  of  interest  intended  to  be  devised,  when  it 
is  to  be  carved  out  of  a  greater  interest  in  the  testator,  is  of  a  differ- 
ent  character ;  and  that  evidence  of  such  interest  is  not  admissible. 

This  distinction  is  almost  too  nice,  to  be  intelligibly  stated;  and 
we  are  unable  to  discover  any  ground  for  it,  either  in  reason,  or 
from  authority.  If  the  testator's  devisable  interest  in  the  house,  in 
this  case,  had  been  only  such  as  he  had  previously  enjoyed,  and  he 
had  devised  it  to  his  daughter,  describing  it  as  such,  the  objection 
concedes,  that  the  quantity  of  his  interest  might  have  been  shown 
by  parol.  It  is  difficult  to  conceive,  why  the  extent  of  a  like  inter- 
est, stated  to  be  in  another,  could  not  be  shown  and  measured  in  the 
same  manner.  One  of  the  seven  general  propositions,  upon  the 
correctness  of  which  the  clear  and  able  work  of  Wigram  on  Wills 
b  based,  declares,  that,  for  the  purpose  of  identifying  the  thing  in- 
tended by  the  testator,  and  of  determining  the  quantity  of  interest, 
which  is  given  by  his  will,  parol  evidence  is  admissible  as  to  every 
material  fact  relating  to  the  property,  which  is  claimed  as  the  sub- 
ject of  disposition ;  and  the  authorities  cited  by  him  appear  fully  to 
sustain  the  proposition.  No  such  distinction,  as  that  contended  for, 
is  made,  or  intimated,  by  this  writer,  or  any  other  that  has  been 
cited. 

3.  It  is  next  insisted,  that,  even  with  the  aid  of  parol  testimony, 
the  devise  to  the  defendant  is  to  be  treated  as  void  for  uncertainty. 

It  is  true,  that  the  language  of  a  testator,  in  attempting  to  make  a 
devise,  may  be  so  confused,  or  ambiguous,  as  to  render  it  impracti- 
cable, even  by  a  knowledge  of  the  surrounding  circumstances,  to 
determine  what  he  intended ;  and  in  such  case  the  devise  must,  from 
necessity,  be  held  void  for  uncertainty.  A  common  case,  mentioned 
in  the  books,  of  a  gift  void  for  uncertainty  in  the  designation  of  the 
quantity  intended  to  be  given  is  that  of  a  bequest  by  the  testator  of 
'* some  of  his  best  linen"  It  being  impossible  to  determine,  how 
much  of  his  linen  the  testator  intended,  the  bequest  must  fall  for 
uncertainty.  But  if,  instead  of  some  of  his  best  linen,  the  testator 
had  said,  he  gave  to  A.  the  same  quantity  of  his  best  linen,  that  he 
had  before  delivered  over  to  B.,  a  rule  for  determining  the  quantity 
bequeathed  would  have  been  furnished.  The  intention  of  the  testa- 
tor, in  such  case,  would  have  been  perfectly  clear;  and  although 
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Ibere  might  be  great  embarrassment  and  difficulty  in  determining 
the  qaantity  of  iinen,  which  had  been  delivered  to  B.^ — so  great, 
perhaps,  that  no  two  jmries  woald  find  exactly  the  same  qaantity,—^ 
yet  this  difficalty  would  not  render  the  will  void  for  uncertainty. 
The  measure  provided  by  the  testator  was  certain.  The  uncertainty 
would  arise  for  the  want  of  sufficient  proof  in  applying  it  The 
l^atee  would  be  entitled  only  to  so  much  linen,  as  he  could  prove 
had  been  delivered  over  to  B.  If  he  failed  to  prove  any  had  been 
delivered,  the  bequest  would  h\\  for  the  want  of  any  subject  for  it  to 
operate  upon,  not  for  any  uncertainty  in  the  expressed  intention  of 
the  testator. 

In  this  case  the  testator  has  provided  a  certain  measure  of  ^he 
right  of  Peggy  Nason,  the  devisee.  His  intention  is  clear  and  un« 
ambiguous,  that  she  should  have  the  same  right  in  the  house,  that 
she  had  before  enjoyed ;  and  if  there  is  any  difficulty  in  regard  to 
the  devise,  it  is  in  ascertaining,  by  proof,  the  extent  of  her  previous 
enjoyment.  If  she  had  failed  in  proving  any  definite  occupation,  or 
enjoyment,  the  devise  must  have  fallen  for  want  of  any  thing  for  it 
to  operate  upon.  There  would  have  been  no  such  property  found,  aa 
that  devised.  But  the  previous  privilege,  which  the  will  had  changed 
into  a  right,  has,  by  applying  the  measure  specified  in  the  will,  been 
ascertained ;  and,  being  ascertained,  the  defendant  is  entitled  to  the 
benefit  of  it. 

The  case  most  strongly  relied  upon  by  the  plaintiib,  to  show  that 
the  devise  in  this  case  should  be  held  void  for  uncertainty,  is  that 
of  Jomes  V.  Hancock^  cited  firom  1  Jarm.  on  Wills  318.  In  that 
case  the  testator  devised  certain  land  to  his  daughter,  and  then 
provided,  that,  if  she  should  marry  a  man  with  less  property  than  he 
liad  devised  to  her,  she  should  have  no  more  of  it,  than  should  be 
equal  to  that  of  the  man  she  married ;  and  that,  in  such  case,  all  the 
remainder  should  immediately  pass  over  to  another  daughter.  The 
devise  over  to  the  second  daughter  was  held  void, — ^not,  however, 
by  reason  of  the  nncertainty  in  the  measnre,  which  the  testator  had 
provided  for  determining  the  quantity,  that  should  pass  to  the  sec- 
ond daughter.  It  vras  conceded,  that  the  second  daughter  could  not 
take  a  portion  of  the  land  in  severalty,  for  the  want  of  any  designa- 
tion of  the  portion  so  to  be  taken,  and  it  was  held,  that  she  could 
not  take  as  tenant  in  common,  because  the  estate  was  to  vest  in  her 
16 
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immediately  on  the  marriage  of  the  first  daughter,  before  the  pro- 
portiODy  to  which  she  would  be  entitled,  could  be  ascertained.  The 
point  decided  in  the  case  was,  that  the  extent  of  the  interest  of  a 
tenant  in  common  in  land  must  be  capable  of  being  ascertained 
from  the  instrument  creating  it.  The  decision  was,  not  that  the 
measure  for  ascertaining  the  quantity  of  the  tenant's  interest  was  too 
uncertain  to  be  applied,  but  that  no  measure,  extrinsic  from  the  in- 
strument creating  it,  could  be  admitted  to  give  effect  to  such  an 
estate.  The  question,  therefore,  upon  which  that  case  turned,  was 
foreign  to  that  which  arises  in  this. 

4.  It  is  farther  objected,  that  the  testimony  in  regard  to  the  occu- 
pancy and  use,  by  the  defendant,  of  the  room  and  house,  subsequent 
to  the  death  of  her  father,  was  inadmissible.  We  are  inclined  to 
think  the  evidence  was  admissible,  as  showing  a  practical  construc- 
tion of  the  extent  of  the  right  under  the  devise,  by  those  claiming 
adverse  to  her,  and  under  whom  the  plaintiffs  claim ; — but  it  is  un- 
necessary to  say  it  was  admissible  on  that  ground.  The  right  of  the 
defendant  to  occupy  the  room  in  controversy  was  a  personal  right, 
which  she  could  not  assign,  but  which  she  might  waive.  The  testi- 
mony was  proper,  to  connect  her  possession  at  the  time  of  the  action 
brought  with  that  at  the  death  of  her  father,  and  to  show,  that  she 
had  continued  in  the  exercise  of  her  rights  and  bad  not  waired  or 
abandoned  it 

It  is  nnnecessary  to  give  a  name  to  the  interest,  or  right,  which 
the  defendant  had  in  the  house.  Any  interest,  or  right,  whatever, 
may  be  given  by  will.  The  right,  which  she  acquired,  was  doubtless 
a  personal  one,  and  is,  perhaps,  in  the  nature  of  an  easement  But 
by  whatever  name  it  may  be  called,  it  must  be  considered  as  ex- 
tending to  the  exclusive  possession  of  the  room,  which  she  occupied 
as  a  sleeping  room.  To  give  the  devise  any  other  effect  would  be 
to  suppose,  that  the  testator  intended  to  render  it  entirely  Talueless 
to  his  daughter.  We  think  she  had  the  right,  under  the  will,  to 
occupy  the  room,  free  from  all  intruders,  and  that  the  plaintiils,  by 
virtue  of  their  paramount  estate,  are  not  entitled  to  enter  it  against 
her  consent,  either  by  writ  of  possession  or  otherwise. 

The  judgment  of  the  county  court  is  therefore  affirmed. 
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William  Hazard  v.  Julia  A.  Smith. 

If  A.  eiecvto  prominorjr  notes  to  B.,  which  bclnde  ntaiiom  interott,  and  rabse-* 
qoentljr  cootraet  with  C,  for  a  valnablo  cootideration,  to  pay  tboae  notes,  and 
C.  acoordiogljr  (uiecates  his  own  notes  to  B.  in  lien  of  those  execoted  by  A.« 
and  sabseqaently  pays  the  notes  thns  executed  by  him.  chis  will  not  entitle  him 
to  sostain  an  action  against  B.,to  recover  the  exce«s  of  interest,  so  paid  by  him, 
above  the  legal  rate;— bat  the  action  shoald  b«  broDght  in  the  name  of  A.  Bat 
if  the  notes  of  C,  in  such  case,  are  merely  sabstitated  for  those  of  A.,  withont 
the  intervention  of  any  new  and  distinct  considemtion,  they  will  be  usvioos; 
and  C,  upon  paying  them,  will  be  entitled  to  recover  from  B.  the  amonnl  of 
nsorioos  interest  inolnded. 

Wbetbor,  in  snch  ease,  the  notes  of  C.  were  substituted  (or  tfaose'of  A.  upon  a  foil 
eoosideniUoD  received  by  C.  from  A.,  or  without  consideration  and  as  a  mere 
sabstitntion  of  one  nsnrions  contract  for  another,  is  a  qnestion  of  fact,  to  be  do- 
termined  by  die  jury.  And,  if  the  evidence  is  conflicting,  it  is  the  duty  of  the 
court  to  give  to  the  jury  fall  and  explicit  instructions,  directing  their  attdntion 
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to  the  diflferent  aspects  of  the  caae,  as  presented  by  the  testimony,  and  to  the 
partiealar  facts  which  they  mast  find,  in  order  to  entitle  the  plaintiff  to  their 
Terdict ;  and  if  the  coart  omit  so  to  charge  the  jury,  the  judgment  will  be  re- 
versed. 

Altbongh  a  party  may  not  be  entitled  to  the  particniar  charge  to  the  jury  which 
he  requests,  yet  it  is  the  doty  of  the  court  to  charge  as  the  facts  in  the  case  re- 
quire. 

Indebitatus  Assumpsit  for  money  had  and  received.  Plea,  the 
general  issue,  and  trial  by  jory,  December  Term,  1845, — ^Bennett» 
J.,  presiding. 

On  trial  the  plaintiff  introduced  one  Sholes  as  a  witness,  who  tes- 
tified, that  on  the  first  day  of  May,  1841,  he  borrowed  of  Ira  Smith 
$3000,  for  which  he  agreed  to  pay  nine  per  cent  interest  for  three 
years;  that  he  executed  to  Smith  four  promissory  notes  of  that  date, 
one  for  $3000,  the  principal,  and  three  for  $270  each,  being  for  the 
interest,  computed  at  nine  per  cent, ;  that  the  note  for  $3000  was 
made  payable  to  Smith,  or  order,  May  1,  1844,  without  interest, 
and  the  other  three  notes  were  also  made  payable  to  Smith,  without 
interest,--one  May  1,  1842,  one  May  1,  1843,  and  one  May  1, 
1844 ;  that  all  these  notes  were  secured  by  a  mortgage  of  the  farm 
which  the  witness  then  owned  ;  that  in  February,  1642,  he  sold  and 
conveyed  his  farm  to  the  plaintiff,  and,  in  consideration  thereof,  the 
plaintiff  agreed  with  him,  that  be  would  pay  and  take  up,  for  him,  the 
four  notes  above  named  and  procure  the  witness  to  be  discharged  there- 
from ;  that  in  pursuance  of  this  agreement  the  plaintiff  went  to  Smith* 
February  22, 1842,  and  agreed  with  him  to  take  the  plaintiff's  notes, 
in  lieu  of  those  executed  by  Sholes,  and  for  the  same  amount  and 
payable  at  the  same  time ;  that  accordingly  the  plaintiff  executed 
his  notes  to  Smith,  and  received  from  Smith  the  four  notes,  which 
Sholes  had  executed,  and  delivered  them  to  Sholes,  and  secured  the 
payment  of  thernew  notes  by  mortgage  of  the  same  premises  which 
Sholes  had  previously  mortgaged ;  and  that,  as  between  Sholes  and 
the  plaintiff,  Sholes  allowed  to  the  plaintiff,  in  adjusting  the  matter 
between  them,  only  the  note  for  $3000,  and  the  note  for  $270  which 
first  fell  due, — which  was  according  to  the  agreement  made  between 
them,  when  Sholes  sold  his  farm  to  the  plaintiff.  The  four  notes 
executed  by  Sholes  were  produced,  on  the  trial,  by  the  plaintiff. 
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Another  witness  was  introdoced,  whose  testimony  tended  to  prove, 
that  the  plaintiff  agreed  with  Sholes,  that  he  would  take  up  the  four 
notes  executed  by  Sholes  to  Smith.  The  plaintiff  also  introduced 
another  witness,  who  testified,  that,  at  the  time  the  plaintiff  applied 
to  Smith,  to  ascertain  whether  he  would  exchange  the  four  notes  ^ 
executed  by  Sholes  for  the  notes  of  the  plaintiff,  Smith  stated  that 
he  would,  but  that  the  plaintiff  must  pay  him  the  same  rate  of  inter- 
est, which  Sholes  had  agreed  to  pay,  and  must  secure  him  on  the 
same  farm,  and  that  he  would  meet  the  plaintiff  at  the  town  clerk's 
office  the  next  morning  and  complete  the  business ;  that  the  parties 
did  meet  at  the  town  clerk's  office  the  next  day ;  and  that  the  wit- 
ness then  saw  the  plaintiff  execute  his  four  notes  to  Smith,  and  knew 
that  the  plaintiff  had  agreed  to  pay  Smith  nine  per  cent,  for  the  said 
sum  of  three  thousand  dollars. 

It  was  admitted,  that  the  plaintiff,  on  the  19th  of  December,  1844, 
paid  to  the  defendant,  who  was  executrix  of  the  estate  of  Ira  Smith, 
then  deceased,  the  amount  of  the  note  for  $3000,  and  the  amount 
of  the  two  notes,  for  9270  each,  which  became  due  in  1843  and 
1844 ; — and  evidence  was  given  on  the  part  of  the  plaintiff,  which 
tended  to  prove,  that,  at  the  time  he  made  such  payment,  he  gave 
notice  to  the  defendant,  that  he  should  endeavor  to  recover  back  the 
amount  of  usurious  interest  paid.  The  note  for  9270,  which  be- 
came due  May  1, 1842,  had  also  been  paid  by  the  plaintiff,  and  was 
produced  by  him  upon  the  trial. 

The  defendant  gave  in  evidence  the  will  of  Ira  Smith,  duly  ap» 
proved  by  the  probate  court,  and  also  the  appointment  of  commis* 
sioners  upon  his  estate,  and  their  report  to  the  probate  court. 

The  defendant  requested  the  court  to  instruct  the  jury,  that  the 
facts  testified  to  by  the  witnesses  constituted  a  payment  of  the  notes 
by  Sholes,  and  not  by  the  plaintiff,  and  that  the  plaintiff  could  not 
sustain  this  suit ; — that,  if  the  jury  found,  that  Sholes  had  given  his 
notes  to  Smith,  as  detailed  in  his  testimony,  and  that  the  plaintiff 
agreed  with  Shol^,  for  a  valuable  consideration,  received  by  htm 
from  Sholes,  to  pay  the  four  notes  executed  by  Sholes,  and  procure 
Sholes  to  be  discharged  therefrom,  and  that,  in  pursuance  of  such 
contract,  he  did  take  up  the  notes  executed  by  Sholes  and  give  his 
own  notes  for  the  same  amount  and  payaUe  at  the  same  times,  that 
this  constituted  a  payment  by  Sholes,  and  the  plaintiff  could  not  su9- 
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tain  this  suit, — and  that  it  was  immaterial,  whether  the  plaintiff  re- 
ceived a  consideration  eqaal  to  the  amoant  of  the  notes  he  so  agreed 
to  paj  and  take  up,  or  a  less  sum ; — and  that  this  action,  if  it  could 
he  sustained,  should  have  been  brought  against  the  defendant  in  her 
capacity  as  executrix  of  the  estate  of  Ira  Smith. 

But  the  court  instructed  the  jury,  that  the  facts  testified  to  by  the 
witnesses,  if  believed,  entitled  the  plaintiff  to  recover  one  third  of 
the  two  last  notes  for  9270  each,  and  the  interest  thereon  from  the 
time  they  fell  due  to  the  time  of  the  payment  by  the  plaintiff,  and 
interest,  to  the  time  of  trial,  upon  the  amount  paid  by  him. 

Verdict  for  plaintiff.     Exceptions  by  defendant. 

H,  Hale  and  A.  Peek  for  defendant. 

1.  When  a  third  person,  upon  an  agreement  with  the  borrower, 
upon  valuable  consideration,  pays  a  usurious  note,  or  gives  his  own 
note  therefor  to  the  lender,  in  discharge  of  the  borrower,  he  can 
neither  defend  against  nor  recover  back  from  the  lender,  on  the 
ground  of  usury.  Scott  v.  Lewis',  2  Conn.  132.  Church  v.  7bm- 
Unson,  lb.  134.  Botsford  v.  Sanford,  lb.  276.  Bearce  v.  Barstow, 
9  Mass.  4$.  Davis  v.  Hoy,  2  Aik.  303.  Wales  y.  Webb,  5  Conn. 
154. 

2.  It  was  a  part  of  the  contract  of  purchase,  between  the  plaintiff 
and  Sholes,  that  the  plaintiff  should  pay  all  of  the  four  notes  execu- 
ted by  Sholes ;  and  the  adequacy,  or  inadequacy  of  the  considera- 
tion for  this  agreement  cannot  be  inquired  into  in  this  suit.  The 
consideration  was  not  money,  but  land,  the  valuation  of  which  by 
the  parties  was  arbitrary. 

3.  The  defence  of  usury  is  a  personal  privilege,  for  the  protection 
of  the  borrower,  and  is  a  defence  which  the  borrower  may  waive  ; 
Bearce  v.  Barstow,  9  Mass.  45 ;  Boardman  v.  Roe,  13  lb.  104 ; 
2  Conn.  276 ;  and  Sholes  having  elected  to  waive  such  defence,  and 
having  contracted  with  the  plaintiff  to  pay  the  debt,  the  plaintiff 
does  not  stand  in  a  relation,  which  entitles  him  to  set  up  such  de- 
fence, or  recover  back  the  payment  made  by  him,  on  the  ground  of 
usury. 

4.  Neither  the  purchaser  of  an  incumbered  estate,  under  an 
agreement  to  pay  the  prior  mortgage,  nor  the  purchaser  of  an 
equity  of  redemption,  without  such  agreement,  can  resist  the  pay- 
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mennt  of  soch  prior  mortgage  on  the  ground  of  usury  in  the  mort- 
gage debt  Green  ▼.  Kemp,  13  Mass.  515.  Post  v.  Dart  et  al,  8 
Paige  609.  Shufelt  v.  Shufelt,  9  Paige  139.  Cole  v.  Savage,  10 
Paige  583.  5  Johns.  Cb.  R.  557.  Bridge  v.  Hubbard,  15  Mass. 
103.  The  pkintifT  stands  in  the  relation  of  such  purchaser,  having 
expressly  agreed  to  pay  the  mortgage  debt 

5.  If  the  plaintiff  had  paid  Sholes'  notes  to  Smith  at  Sholes' 
request,  without  any  consideration,  even,  and  the  notes  so  paid  had 
been  void,  the  plaintiff  would  have  his  right  of  action  against  Sholes 
for  the  amount  so  paid,  and  Sholes  coold  have  pursued  Smith,  as  it 
would  have  been,  in  law,  a  payment  by  Sholes ;  Pawh  t.  Ounn, 
4  Bing.  N.  C.  445,  [33  E.  C.  L.  406 ;]  and  the  receipt  of  a  partial 
or  full  consideration  by  the  plaintiff  from  Sholes  cannot  vary  the 
principal  in  any  other  way,  except  to  strengthen  Sholes'  right  of 
action  against  Smith. 

6.  The  case  should  have  been  submitted  to  the  jury,  to  find  what 
the  real  contract  was. 

E.  D.  4r  F'  E.  Woodbridge  and  J.  Pierpoint  for  plaintiff. 

The  case  shows,  that  the  93000  note  and  the  note  for  $270  which 
first  became  due  were  allowed  by  Sholes  to  the  plaintiff  towards  the 
price  of  the  farm ;  and  that  the  last  two  notes,  ibr  9270  each,  which 
were  paid  by  the  plaintiff  to  the  defendant, — the  usurious  portion  of 
which  the  plaintiff  now  seeks  to  recover,— were  not  allowed  by 
Sholes  to  the  plaintiff,  as  any  part  of  the  consideration  for  the  farm. 
Hence  the  payment  by  the  plaintiff  was  not  a  payment  by  Sholes,  or 
for  his  benefit,  but  was  made  in  pursuance  of  an  original  contract 
between  the  plaintiff  and  Smith. 

The  opinion  of  the<M>Qrt  was  delivered  by 

Kelloog,  J.  That  the  notes  executed  by  Sholes  to  Smith  were 
usurious  is  unquestionable,  and  so  it  was  conceded  in  the  argument ; 
and  if  the  notes  were  paid  by  Sholes,  he  could  undonbtedly  main- 
tain a  suit  to  recover  the  excess  of  interest,  so  paid.  This  right  of 
recovery,  however,  was  a  privilege,  which  he  might  assert,  or  waive, 
at  his  pleasure ;  and  if  he  contracted  with  the  plaintiff,  for  a  valua- 
ble consideration,  to  pay  the  notes,  such  payment  would  not  entitle 
the  plaintiff  to  recover  the  excess  of  interest.    For  it  by  no  means 
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follows,  that,  because  the  notes  of  Sholes  were  usurioiis,  the  notes 
of  the  plaintiff,  executed  to  Smith  upon  the  surrender  of  Sholes's 
notes,  were  also  infected  with  usury.  If,  however,  the  last  notes 
were  merely  substituted  for  the  former,  without  the  intervention  of 
any  new  and  distinct  consideration,  they  would  be  osuriouR.  But 
if  they  were  given  by  reason  of  the  conveyance  of  the  farm  by 
Sholes,  they  were  given  upon  a  new  consideration,  uninfected  by 
usury.     Scott  v.  Lewis,  2  Conn.  135. 

Hence  it  became  important,  in  the  trial  of  the  case,  to  ascertain 
under  what  circumstances  the  plaintiff  paid  the  notes  in  question,-— 
the  Sholes  notes.  If,  by  the  fdaintiff 's  contract  with  Sholes  for  the 
purchase  of  the  farm,  there  was  an  unqualified  undertaking  on  the 
part  of  the  plaintiff  to  pay  the  notes  to  Smith,  in  consideration  of 
the  convenance,  we  think  it  quite  clear^  that  such  payment  would^ 
in  contemplation  of  law,  be  the  payment  of  Sholes,  he  having  furn- 
ished the  plaintiff  the  means,  or  an  equivalent,  for  paying  the  same ; 
and  in  that  event  Sholes  would  be  the  person  entitled  to  recover  the 
excess  of  interest  And  such,  the  defendant  insists,  was  the  char- 
acter of  the  contract. 

If,  however,  the  arrangement  and  agreement  between  the  plaintiff 
and  Sholes  were  such,  that  the  plaintiff  only  undertook  and  assumed 
the  payment  of  the  note  of  $9000  and  the  note  of  $270,  given  for 
the  first  year's  interest,  (and  perhaps  the  testimony  tended  to  prove 
such  to  have  been  the  understanding  of  the  parties,  for  it  appears, 
that  the  payment  of  those  two  notes  was  all  that  was  allowed  the  plain- 
tiff towards  the  purchase  money  of  the  farm,)  and  that,  as  to  the  rest 
of  the  notes,  he  merely  undertook  to  indemnify  Sholes  against  the  pay- 
ment of  them,  and  that,  in  pursuance  of  that  arrangement,  he  con- 
tracted with  Smith  to  pay  him  interest  upon  the  note  of  $3000  for  the 
remaining  time  it  had  to  run,  at  the  stipulated  rate  of  nine  per  cetU,^ 
and  that  he  executed  the  two  last  notes  for  such  interest,  not  having 
received  any  consideration  ftom  Sholes  for  the  payment  of  the  same, 
then  said  last  two  interest  notes  l^came  and  were  substituted  for  the 
two  corresponding  notes  made  by  Sholes,  and  were  equally  as  much 
tainted  with  usury,  as  the  notes  for  which  they  were  substituted. 
Such,  the  plaintiff  claims,  was  the  true  character  of  the  transaction. 
And  in  the  event  of  such  being  foand  to  be  the  contract,  we  think 
the  plaintiff  might  well  sustain  the  present  suit.    These,  however, 
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were  qoestio&s  of  fact,  proper  for  the  consideration  of  the  jury,  under 
suitable  instructions  from  the  court,  and  were  material  in  the  finding 
of  the  issue  submitted  to  them.  It  is  apparent,  that  the  testimonj 
of  the  witness  Shdes,  as  detailed  in  the  bill  of  exceptions,  tends  to 
prove,  that,  by  the  contract  between  Sholes  and  the  plaintiff,  the  plain* 
tiff,  in  consideration  of  the  conveyance  of  the  farm,  undertook  to  pay 
and  take  up,  for  Sholes,  the  four  notes  which  Smith  held  against  him. 
It  is  upon  this  testimony  the  defendant  is  supposed  to  have  based  her 
second  request  to  the  court  for  instructions  to  the  jury  ;  and  if  she 
was  not  entitled  to  the  particular  charge  requested,  she  was,  at  least, 
entitled  to  such  a  charge,  as  the  facts  in  the  case  required.  The 
court  declined  to  charge  as  requested,  and  simply  directed  the  jury, 
that,  if  the  facts  testified  to  by  the  witnesses  were  believed*  the 
plaintiff  was  entitled  to  recover.  This  direction,  we  think,  was  too 
general.  It  was  not  sufficiently  definite,  to  direct  the  jury  to  the 
particular  facts  they  must  find,  in  order  to  entitle  the  plaintiff  to 
their  verdict  The  court  should  have  called  the  attention  of  the 
jury  to  the  different  aspects  of  the  case,  as  presented  by  the  testi- 
mony. The  case  required  full  and  explicit  instructions  to  the  jury  ; 
and  in  consequence  of  the  neglect  of  the  court  so  to  instruct  them, 
they  might  and  would  be  very  liable  to  found  their  verdict  upon  an 
incorrect  view  of  the  case.  The  direction  to  the  jury  was  virtually 
a  direction  to  return  a  verdict  for  the  plaintiff.  We  think  it  was 
an  improper  direction,  and  for  this  cause  the  judgment  of  the  county 
court  is  reversed  and  the  case  remanded  for  another  trial. 


Patrick  Fitzsimmonb  v.  William  Joslin. 

Tbe  principal  will  be  held  implicated  to  the  folleat  extent,  in  what  his  agent  does, 
within  the  scope  of  what  he  expected  him  to  do,  or  for  that  which  he  knew  he 
had  done,  if  lie  peraiat  in  taking  the\>enefit  of  the  act 

A  contract,  indaced  by  anbatantial  fravd,  without  which    it  wonid  not  have 
been  made,  cannot  be  enforced  against  the  party  thns  misled,  whether  tbe  fraud 
originated  with  the  other  party,  or  his  agent,-*-whether  it  were  concerted  by  the 
prtueipal,  or  adopted  by  him. 
17 
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Wbaii  00%  obtains  credit  upon  the  recommoDdation  of  some  third  party,  whether 
written ,  or  Terbal»be  mast  be  held  responsible  for  the  extent  of  the  recommen- 
dation, the  same  as  if  he  had  made  it  himself;  and  if  it  be  false  in  material 
points,  and  this  be  known  to  the  purchaser,  the  seller  may,  upon  obtaining 
knowledge  of  snch  falsehood,  rescind  the  sale  and  recoyer  the  goods,  so  long  as 
they  remain  in  the  hands  of  the  vendee,  or  are  not  passed  from  him  upon  any 
new  and  valuable  conwderation. 

In  this  case  the  creditors  of  a  trader,  who  was  insolvent,  but  who  wished  to  par- 
chase  goods,  being  unwilling  to  extend  to  him  farther  credit,  told  him,  that  they 
did  not  like  to  sell  to  him,  if  he  could  bay  elsewhere,  and  gave  him  the  name 
of  another  merchant,  and  aathorized  him  to  refer  to  them.  He  attempted  to 
pnrchase  of  this  merchant,  and,  being  asked  for  references,  gave  the  names  of 
his  original  creditors,  and  was  told  to  call  again  in  half  an  hour.  He  did  call 
again  in  the  coarse  oP>the  day,  and  the  purchase  was  effected.  No  inquiry  was 
made  by  the  vendor  of  the  purchaser,  as  to  his  circumstances,  nor  did  he  give 
any  assurances  whatever  relative  thereto.  On  the  same  day,  and  after  the  par- 
chase  was  effected,  the  purchaser  met  one  of  his  original  creditors,  who  told 
him,  that  he  had  been  called  upon  by  the  vendor,  and  that  <*  he  had  given  as 
good  an  account  of  him  as  he  could  and  not  make  himself  liable," — ^*  that  he 
had  told  him,  that  he,  (the  purchaser,)  was  a  clever  fellow,  and  was  doing  a 
thriving  business  in  Vergennes,  and  that  he  (the  creditor)  had  sold  him  goods, 
and  he  paid  well,  and  he  was  ready  to  sell  him  more."  A.t  the  time  of  this 
transaction  the  purchaser  was  in  arrears  to  these  same  original  creditors,  to  the 
amount  of  several  hundred  dollars  each,  and  their  demands  had  actually  been 
placed  in  the  hands  of  their  attorney  at  Vergennes,  where  the  purchaser  resi- 
ded, for  collection;  and,  as  soon  as  they  learned,  that  this  last  purchase  had 
been  effected,  they  sent  instructions  to  the  attorney  to  attach  the  goods,  as  the 
property  of  the  purchaser,  upon  their  arrival  at  the  place  of  destination.  This 
was  done;  and,  as  soon  as  the  vendor  was  informed  of  the  insolvency  of  the 
purchaser,  which  was  within  a  week  afler  the  attachment,  he  demanded  the 
goods  of  the  sheriff,  offering  to  pay  freight;,  but  the  sheriff  refused  to  Burrender 
them.  The  attachment  was  made  upon  suits  in  favor  of  the  several  original 
creditors ;  and  it  did  not  appear,  that  either  of  these  creditors,  except  the  one 
above  mentioned,  had  made  any  representation  whatever  in  relation  to  the  mat- 
ter. And  it  was  held,  that  the  purchaser  was  responsible  for  the  representa- 
tions made  by  his  creditor,  and  that  the  vendor,  having  been  cheated  and  de- 
ceived by  means  for  which  the  purchaser  was  legally  responsible,  might  sustain 
trover  against  the  sheriff  to  recover  the  value  of  the  goods  so  attached. 

Trover,  to  recover  the  value  of  goods  sold  by  the  plaintiff  to  one 
Jonathan  S.  Preston  on  the  first  day  of  July,  1844.  Plea,  the  gen- 
eral issue,  and  trial  by  the  jury,  December  Term,  1845,— B^nbtt, 
J.,  presiding.  / 

/. 
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On  the  trial  the  plaintiflT  introduced  Preston  as  a  witness,  whose 
testimonj  tended  to  prove,  that  in  June,  1844,  while  he  was  residing 
and  doing  business  as  a  trader  at  Vergennes,  he  went  south,  for  the 
purpose  of  purchasing  goods ;  that  while  he  was  at  Troj,  on  his  way 
to  New  York,  he  called  upon  Wooster  &;  Russell  and  Bates  &  Sage, 
who  had  been  merchants  there,  and  to  each  of  which  firms  he  was 
indebted  in  about  the  sum  of  $500,  and  told  them,  that  he  was  not 
then  prepared  to  pay  any  part  of  their  claims  against  him,  but  that 
he  wished  to  purchase  more  goods,  and  thought  of  going  to  New 
York  for  that  purpose,  and  wanted  to  know,  whether  they  were  go- 
ing to  trouble  him,  if  he  did  so,  and  said,  that  if  they  were,  he 
would  not  buy ;  that  they  told  him,  that  they  had  no  intention  of 
troubling  him,  and  had  no  objection  to  his  purchasing  goods  else- 
where, if  he  chose,  and  that  he  must  pay  them  as  soon  as  he  could, 
and  that  they  would  receive  from  him  small  sums,  from  $10^00  to 
$50^,  in  payment,  from  time  to  time,  as  he  could  spare  the 
money ;  that  in  a  conversation  with  Russell,  of  the  firm  of  Wooster 
&  Russell,  he  told  the  witness,  that  he  had  better  buy  more  domes- 
tic goods,  as  they  would  sell  well,  where  he  was  doing  business; 
that  the  witness  went  to  New  York,  and,  upon  his  return  to  Troy, 
again  called  upon  both  Wooster  &  Russell  and  Bates  d&  Sage,  and 
told  them  he  had  purchased  his  dry  goods  in  New  York^  but  had 
not  obtained  his  groceries ;  that  Sage  then  told  him,  that  his  busi- 
ness was  considerably  extended,  and  that  he  had  better  buy  his  gro- 
ceries of  some  one  else, — but  that,  if  he  could  not  buy  elsewhere,  he 
would  sell  to  him ;  that,  upon  the  witness  inquiring  in  relation  to 
the  grocery  merchants.  Sage  gave  him  the  names  of  three  in  Troy, 
and  among  them  that  of  the  plaintiff;  that  Wooster  told  the  witness, 
that  he  could  refer  to  him ;  that  afterwards,  on  the  first  day  of  July, 
1844,  the  witness  applied  to  the  plaintiff,  in  Troy,  to  purchase  of  him 
a  bill  of  groceries  on  credit ;  that  the  plaintiff  inquired  for  refer- 
ences, and  the  witness  gave  him  the  names  of  Wooster  &  Russell 
and  Bates  d&  Sage,  and  the  plaintiff  told  him  to  call  in  the  course  of 
half  an  hour,  and  he  would  give  him  an  answer ;  that  he  did  call 
again  in  the  course  of  the  day,  and  the  plaintiff  sc^d  to  him  the 
goods  in  question  ou  credit ;  that  the  plaintiff  madfi^  no  inquiries  of 
the  witness  as  to  his  pecuniary  circumstances,  and  the  witness  made 
no  representation  to  him ;  that  on  the  same  day  the  witness  saw 
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Wooster,  who  inquired  of  him,  whether  he  had  purchased  his  gro- 
ceries, and  the  witness  told  him,  that  he  had  purchased  them  of  the 
plaintiff;  that  Wooster  then  told  the  witness,  that  the  plaintiff  had 
called  upon  him,  and  that  he  "  had  given  as  good  an  account  of  him, 
(Preston,)  as  he  could  without  making  himself  liable," — that  "  he 
told  him  said  Preston  was  a  clever  fellow,  and  was  doing  a  good  and 
thriving  business  in  Vergennes,  and  that  he  had  sold  him  goods, 
and  he  had  paid  well,  and  he  was  ready  to  sell  him  more." 

The  plaintiff  also  introduced  evidence  tending  to  prove,  that  the 
goods  in  question  werQ  directed  to  Preston  at  Vergennes,  Vt.,  and 
were  forwarded  by  the  plaintiff,  by  the  Vergennes  and  Troy  line  of 
boats,  to  Preston,  on  the  third  day  of  July,  1644,  and  that  the  boat, 
by  which  the  goods  were  forwarded,  arrived  at  the  wharf  at  Ver- 
gennes, with  the  goods  on  board,  on  the  morning  of  the  sixth  of 
July,^1844. 

The  plaintiff  also  introduced  evidence  tending  to  prove,  that,  |pme 
months  previous  to  the  first  of  July,  1844,  Bates  d&  Sage  placed 
their  demand  against  Preston  in  the  hands  of  their  attorneys  in 
Vergennes,  stating  to  them,  that,  as  they  were  not  well  acquainted 
with  Preston's  circumstances,  if  any  thing  should  take  place,  calcu- 
lated to  affect  unfavorably  his  responsibility,  they  wished  their  debt 
secured ;  that  Wooster  &  Russell,  soon  after  Preston  had  purchased 
of  the  plaintifis  the  goods  above  mentioned,  sent  their  demand 
against  Preston  to  their  attorneys  in  Vergennes,  with  instructions 
to  attach  such  goods  of  Preston,  as  should  arrive  in  said  boats ;  and 
that  on  the  fourth  day  of  July,  1844,  the  attorneys  caused  writs  to 
be  issued  upon  both  of  said  demands,  and,  on  the  morning  of  the 
0ixth  of  July,  1844,  caused  the  same  to  be  served  by  the  defendant, 
as  deputy  sheriff,  by  attaching,  among  other  property,  all  the  goods 
which  Preston  had  purchased  of  the  plaintiff,  as  above  mentioned,^- 
being  the  same  goods  described  in  the  plaintiff's  declaration  in  this 
suit. 

The  plaintiff  also  introduced  evidence  tending  to  prove,  that  Pres- 
ton, at  the  time  of  purchasing  the  goods  of  the  plaintiff,  was  in- 
solvent, and  was  so  at  the  time  of  trial ;  that  he  had  never  paid  the 
plaintiff  for  the  goods;  and  that  the  plaintiff,  on  learning  the  in- 
solvency of  Preston,  came  to  Vergennes,  and,  on  the  thirteenth  day 
of  July,  1844,  demanded  of  the  defendant  the  goods  in  question. 
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and  offered  to  pay  to  him  the  freight  thereon^ — but  that  the  defend- 
ant refused  to  surrender  them.* 

The  defendant  introduced  evidence  tending  to  prove,  that  Preston 
had  at  first  represented  himself  to  both  Wooster  &*  Russell  and 
Bates  &  Sage  as  perfectly  able  to  pay  his  debts,  and  as  being  worth 
from  $1000  to  $1500  afler  his  debts  were  paid,  and  that  he  had  not 
at  any  time  represented  to  them  the  contrary,  but  that,  in  1843,  he 
told  them,  that,  by  reason  of  sickness  in  his  family,  he  had  not  been 
doing  as  well  as  he  had  been  previously  and  had  been  obliged  to  in- 
crease the  mortgage  on  his  place.  The  defendant  also  proved,  that, 
some  time  previous  to  June,  1844,  Wooster  d&  Russell  had  dissolved 
their  copartnership,  and  Wooster  was  doing  business  alone,  and 
also  that  Bates  &  Sage  had  dissolved  their  copartnership  and  Sage 
was  doing  business  alone. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that,  if  they 
should  find,  that  there  was  fraud  in  either  Preston,  or  Wooster  d& 
Russell,  or  Bates  and  Sage,  in  obtaining  the  goods  from  the  plain- 
tiff, the  contract  of  sale  was  void,  and  the  plaintiff  might  retake  the 
goods  from  the  possession  of  Preston,  or  of  the  defendant,  after  the 
attachment ;  and  that,  if  Preston,  without  disclosing  his  circum- 
stances to  the  plaintiff,  purchased  the  goods  while  he  was  a  bank- 
rupt, or  on  the  eve  of  bankruptcy,  and  this  not  known  to  the  plain- 
tiff, this  would  be  such  a  fraud,  as  would  render  the  sale  void  and 
give  the  plaintiff  the  right  to  retake  the  goods  from  the  defendant, 
or  Preston..— ^H     QjiL^ 

But  the  court  instructed  the  jury,  that,  if  they  found,  that  Woos- 
ter d&  Russell,  or  Bates  &  Sage,  or  either  one  of  them,  had  made 
false  representations  to  the  plaintiff  in  regard  to  the  solvency  of 
Preston  and  of  his  being  worthy  of  credit,  and  which  they  knew  at 
the  time  to  be  false,  and  which  were  material  and  induced  the  plain- 
tiff to  give  the  credit  to  Preston,  such  persons  might  be  liable  to  an 


•  The  plaintiff  also  claimed,  that  the  goods,  at  the  time  he  demanded  them  of 
the  defendant,  were  still  in  transitu,  and  that  therefore  he  had  a  right  to  reclaim 
them,  and  he  introduced  mach  testimony  upon  this  point;  hat  the  facts,  in  this 
respect,  were  the  same  with  those  proved  in  the  case  of  Sawyer  v.  Jotlin^  20  Vt 
172;  and  the  decision  of  that  case  rendered  it  unnecessary  to  argue  or  decide  the 
point,  in  the  supreme  court,  in  this  case. 
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action  for  deceit,  brought  by  the  plaintifT  against  them, — but  that 
this  would  not  render  the  sale  to  Preston  void,  provided  he  acted 
honestly  in  making  the  purchase,  and  was  guilty  of  no  fraud  on  his 
part,  and  was  in  no  way  privy  to  or  cognizant  of  any  fraud,  com- 
mitted by  Wooster  6l  Russell,  or  Bates  &  Sage,  or  either  of  them, — 
but  that,  if  Preston  was  a  partaker  in  the  fraud,  it  would  avoid  the 
sale  and  enable  the  plaintiff  to  recover  in  this  action.  And  the 
court  declined  to  charge,  that  the  mere  suppression,  by  Preston,  of 
the  fact,  that  he  was  a  bankrupt,  or  on  the  eve  of  bankrupcy,  would 
constitute  such  a  fraud,  as  would  vitiate  the  sale. 
Verdict  for  defendant.     Exceptions  by  plaintiff. 

F.  E.  Woodhridge  and  A.  Peck  for  plaintiff. 

1.  The  purchase  of  the  goods  by  Preston,  while  a  bankrupt, 
without  disclosing  his  condition,  was  such  a  fraud,  as  vitiated  the 
sale,  and  the  vendor  had  a  right  to  retake  the  goods.  In  a  sale  on 
credit  the  solvency  of  the  vendee  is  the  sole  inducement  to  the  sale, 
and  the  very  essence  of  the  contract.  The  asking  for  credit,  by 
Preston,  was  equivalent  to  a  representation,  that  he  was  worthy  of 
it.  Bruce  v.  Ruler,  2  M.  &  R,  3,  [17  E.  C.  L.  290,]  Root  v. 
French,  13  Wend.  570.  Polhill  v.  WaUer,  3  B.  &  Ad.  114,  [23  E. 
C.  L.  38.]     Hill  V.  Gray,  1  Stark.  R.  434,  [2  E.  C.  L.  459.] 

2.  The  sale  was  void,  by  reason  of  the  false  representations  made 
by  Wooster  to  the  plaintiff  relative  to  Preston's  solvency.  These 
representations  preceded  the  sale,  and  were  known  to  be  false,  both 
by  Preston  and  Wooster;  and,  as  the  plaintiff  declined  to  give  the 
l^redit,  until  informed  as  to  Preston's  solvency,  and  then  gave  the 
4sredit  upon  false  representations  made  by  the  person  to  whom 
Preston  referred  him,  Preston,  so  far  as  relates  to  the  validity  of  the 
sale,  is  bound  by  such  representations.  The  reason,  why  the 
declarations  of  an  agent  are  not  ordinarily  evidence,  is,  that  the 
agent  is  not  such,  for  the  purpose  of  making  declarations  as  a  me- 
dium of  proof;  but  in  this  case  Preston,  by  referring  to  Wooster  for 
information,  thereby  made  him  his  agent  for  that  purpose,  and  he  is 
bound  by  his  representations ; — the  representations  were  the  res 
gestcB,  Chit,  on  Cont.  406.  Hill  v.  Perroit,  3  Taunt.  274.  AbboU 
et  al.  V.  Barry,  2  B.  &  B.  369,  [6  E.  C.  L.  157.]  Stewart  v.  Aus- 
tin, 1  Met.  198.     Naybr  v.  Dennie,  8  Pick.  198.    Irving  v.  Motley 
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et  al,  20  E.  C.  L.  233.  Root  v.  French,  13  Wend.  570.  Mowry 
V.  Walsh,  8  Cow.  238.  1  Sw.  Dig.  763.  1  Phil.  Ev.  101.  Burt 
V.  Palmer,  5  Esp.  R.  145.  Harrison  y.  Vallance,  8  E.  C.  L.  239. 
Ahhott  et  al  t,  Barry,  6  E.  C.  L.  157.  Preston,  by  accepting  the 
goods,  knowing  the  sale  to  have  been  made  upon  representations 
known  by  himself  and  Wooster  to  be  false,  adopted  the  contract^ 
and  thereby  assented  to  and  adopted  the  fraud,  which  induced  the 
sale.  Ld.  Abinger,  in  Comfoote  v.  Fawke,  6  M.  &  W.  358, — 
adopted  in  Wilson  t.  Fuller,  43  E.  C.  L.  029.  Mayhew  y.  Earaes, 
10  E.  C.  L.  195.  And  it  was  a  fraud  in  him,  in  not  countermand- 
ing the  order,  when  he  was  informed  of  the  representations  made  by 
Wooster.  Hill  y.  Gray,  2  E.  C.  L.  459.  Langridge  v.  Levy,  2 
M.  &  W.  531.  Levy  y.  Langridge,  4  M.  &  W.  336.  Pilmore  v. 
Hood,  35  E.  C.  L.  43.  Chit,  on  Cont.  680.  Polhill  v.  WaUer,  23 
E.  C.  L.  38. 

Linsley  4*  Beckwith  and  J.  Pierpoint  for  defendant 

1.  The  verdict,  under  the  charge,  repels  every  presumption  of 
fraud  on  the  part  of  Preston,  or  of  knowledge  of  any  fraud  in  others. 
If,  then,  Preston's  conduct  in  the  purchase  were  honest,  the  sale  is 
valid,  though  others,  without  his  knowledge,  falsely  represented  his 
circumstances. 

2.  Wooster  d&  Russell  were  in  no  sense  agents  of  Preston. 
They  were  inquired  of,  because  they  were  not  agents, — ^not  because 
Preston  had  confidence  in  them,  but  because  the  plaintiff  had.  An 
agent  is  one,  who  acts  under  authority  and  by  direction  of  his  prin* 
cipal ;  and  a  special  agent  is  limited  by  his  instructions.  There  is* 
no  analogy  between  an  agent,  appointed  and  acting  by  the  authority 
of  his  principal,  and  one  who  is  referred  to,  as  knowing  a  man's 
credit.  The  person  referred  to  does  not  consider  himself  as  acting 
for  another.  The  person  making  the  inquiry  does  it  on  his  confi- 
dence in  the  character  of  the  person  to  whom  he  applies.  There  is^ 
no  case,  from  Pasley  v.  Freeman  to  the  present  time,  where  it  has^ 
been  claimed,  or  intimated,  that  the  fraudulent  representations  of 

,the  person  referred  to,  without  the  knowledge  of  the  principal,, 
would  avoid  the  contract.  The  want  of  precedent  should  be  con- 
clusiye  against  the  claim  of  the  plaintiff.  Wilson  y.  Fuller,  43  EL 
C.  L.  635.     Comfoote  v.  Fowke,  6  M.  &  W.  358. 
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3.  Bj  the  statute  of  thia  sUte  it  has  been  said,  virtuallj,  that  the 
doctrine  of  Pasley  t.  Freeman  tends  to  perjury,  and  that,  except  the 
representation  be  in  writing,  no  action  shall  be  brought.  From  this 
it  would  seem,  that  the  court  should  not  proceed  beyond  precedent, 
to  withdraw  contracts  from  the  effect  of  that  statute,  as  it  is  against 
the  clear  policy  of  our  law. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  general  importance  of  this  case  to  the  com- 
mercial  portion  of  tlie  community  will  perhaps  justify  a  more  ex- 
tended statement  of  the  facts  involved  in  it,  than  would  otherwise  be 
required. 

The  plaintiff  is  a  merchant  in  the  city  of  Troy,  and  sold  the  goods 
in  controversy  to  one  Jonathan  S.  Preston,  of  the  city  of  Vergennes, 
upon  whose  debts  the  defendant,  a  sheriff's  deputy,  claims  to  hold 
them  by  virtue  of  attachments  in  favor  of  Wooster  &>  Russell  and 
Bates  d&  Sage,  two  mercantile  firms  lately  doing  business  in  Troy. 
In  the  month  of  June,  1844,  Preston,  who  had  for  some  years  been 
doing  business  in  Vergennes,  as  a  merchant,  went  south  for  the  pur- 
pose of  purchasing  goods.  On  his  way  to  New  York  he  called  upon 
Wooster  d&  Russell  and  Bates  6l  Sage,  in  Troy,  to  each  of  which 
firms  he  was  indebted  to  the  amount  of  about  five  hundred  dollars, 
and  told  them  he  could  not  then  pay  them  any  part  of  what  he  owed 
them,  but  that  he  wished  to  purchase  more  goods,  and  thought  of 
going  to  New  York  for  that  purpose,  and  wished  to  know  if  they 
were  going  to  trouble  him  if  he  did  so,  and  said,  if  they  were,  he 
would  not  buy.  They  gave  him  every  assurance,  that  they  had  no 
such  intention  ;  said  they  had  no  objection  to  his  purchasing  goods 
elsewhere ;  and  that  he  must  pay  them  as  soon  as  he  could,  and 
they  would  receive  of  him  small  sums,  from  ten  to  fifty  dollars,  as  he 
could  spare  the  money. 

Preston  made  the  purchase  of  his  dry  goods  in  New  York,  and 
returned  to  Troy  to  purchase  his  groceries.  Bates  &  Sage  told 
him,  they  did  not  like  to  sell  him  such  goods,  if  he  could  get  them 
elsewhere ;  if  he  could  not,  they  would  sell  him.  Upon  Preston's 
inquiring  for  grocery  merchants,  they  gave  him  the  names  of  the 
plaintiff'and  of  two  others  in  that  trade.  In  conversation  between 
Wooster  and  Preston,  about  the  same  time,  Wooster  told  him  he 
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emdd  refor  to  Aim.  Immediately  afterwards,  and  on  the  first  of  Joly, 
1844,  Preston  applied  to  the  plaintiff  to  sell  him  a  bill  of  groceries 
vpon  credit  The  plaintiff  inqaired  for  references,  and  Preston 
gare  him  the  names  of  Wooeter  &  Russell  and  Bates  d&  Sage,  and 
the  plaintiff  told  him  to  call  in  the  course  of  half  an  hour  and  he 
would  giTC  him  an  answer.  He  did  call,  and  the  plaintiff  sold  him 
the  goods  in  controversy.  The  plaintiff  made  no  inquiries,  and 
Preston  gave  no  assurances,  or  representations,  as  to  his  pecuniary 
circumstances.  The  same  day  Preston  saw  Wooster,  who  inquired 
if  he  had  made  the  purchase,  and,  upon  being  answered  in  the 
affirmative,  Wooster  told  Preston,  that  the  plaintiff  had  called  upon 
him  and  he  had  given  as  good  an  account  of  htm  as  he  could,  and  not 
make  himself  liable  ;'^said  he  told  him  Preston  was  a  clever  fellow, 
and  was  doing  a  thriving  business  in  Vergennes,  and  that  he  had 
sold  him  goods,  and  he  paid  well,  and  he  was  ready  to  sell  him  more. 

It  appeared  in  the  case,  that,  when  Preston  first  began  to  trade 
with  Wooster  &  Russell  and  Bates  d&  Sage,  he  represented  to  them, 
that  he  was  perfectly  able  to  pay  his  debts,  and  was  worth  from  one 
thousand  to  fifteen  hundred  dollars  above  Ms  debts,  and  that  he  had 
never  stated  the  contrary  to  them ;  but  that  in  ]843  he  told  them, 
that,  in  consequence  of  sickness  in  his  family,  he  had  not  been  do- 
ing as  well  as  formerly  and  had  been  obliged  to  increase  the  mort- 
gage on  his  place.  It  also  aj^peared,  that,  at  the  time  of  making  the 
purchase  of  the  plaintiff,  Preston  was  insolvent,  and  that  he  had 
never  paid  for  the  goods.  The  goods  were  shipped  for  Vergennes 
on  the  third  of  July,  and  arrived  on  the  sixth.  Some  months  before, 
Bates  d&  Sage  had  sent  their  demand  to  an  attorney  in  Vergennes, 
fiv  him  to  watch  Preston  and  secure  them,  if  necessary.  Imme* 
diately  after  the  purchase  by  Preston,  Wooster  &  Russell  sent  their 
demand  to  an  attorney  there,  with  instructions  to  attach  these  goods, 
when  they  arrived, — which  the  defendant  did,  as  soon  as  they  were 
laid  upon  the  wharf,  upon  the  debts  of  Wooster  &  Russell  and 
Bates  d&  Sage.  As  soon  as  the  plaintiff  learned  these  facts,  he  went 
to  Vergennes  and  demanded  the  goods  of  the  defendant,  on  the  sev- 
enteenth day  of  July,  and  offered  to  pay  the  freight;  but  the  defend- 
ant  declined  surrendering  them.  Whereupon  the  plaintiff  brought 
this  action  of  trover. 

This  is  certainly  a  somewhat  uncommon  case ;  and  such  as,  for 
18 
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the  credit  of  the  mercantile  profession^  one  would  hope  might  not 
Boon  become  common.  As  a  question  of  moral  justice^  it  could  ad- 
mit of  no  doubt  whatever.  That,  of  itself,  would  not  be  conclusive 
open  the  legal  rights  involved  ;  but  it  is,  perhaps,  some  guide  as  to 
what  ought  to  be  th^  result,  at  which  the  court  should  aim,  at  which 
they  should  strive  to  come,  if  it  can  be  compassed  without  too  much 
outrage  upon  the  settled  principles  of  the  law.  It  has  been  often 
said,  that  the  rules  of  the  law,  when  wisely  administered,  are  always 
consistent  with  the  relations  of  moral  justice  and  absolute  equity. 
It  may  be  safely  said,  that  it  must  argue  some  great  deficiency  some- 
where, when  that  is  not  the  case.  But  viewed  simply  in  that  light, 
it  is  but  an  insult  to  our  common  sense  of  justice,  to  ask  whose  right 
to  these  goods  is  superior,  that  of  the  plaintiff,  or  that  of  Wooster  A& 
Russell?  In  mora)  justice,  the  claim  of  Wooster  6l  Russell  to 
these  goods,  as  against  the  plaintiff,  is  no  better  than  that  of  a  mere 
trespasser,  or,  indeed,  of  one  who  obtains  goods  by  false  pretences, 
and  who  is  consequently  liable  to  public  prosecution  and  infamous 
punishment,  in  most  of  the -states.  And,  as  between  the  plaintiff 
and  Preston,  where  the  mere  question  of  title  undoubtedly  rests, 
there  seems  to  be  no  reasonable  ground  of  doubt,  that  the  plaintiff's 
claim,  inforo  canscientitB,  is  superior.  If  we  admit  for  the  moment, 
that  Preston  is  wholly  guiltless  of  any  moral  wrong, — ^which  it  is 
certainly  difficult  to  believe, — so  also  is  the  plaintiff.  In  this  view, 
the  plaintiff  has  been  led  into  an  innocent  mistake,  without  fault  on 
his  part,  and  undev  that  mistake  entered  into  the  contract  of  sale. 
If  he  had  known  all  the  facts,  which  Preston  knew,  and  which  Pres- 
ton supposed  he  believed  he  knew,  but  at  the  same  time  also  knew 
that  he  did  not  correctly  understand,  he  would  never  have  delivered 
the  goods.  Can  it  be  said,  then,  that,  when  one  party  acts  under  a 
misconception  of  the  facts,  most  material  to  the  contract,  which  are 
known  to  the  other  party  and  studiously  kept  back,  knowing  that 
the  other  side  is  acting  under  this  delusion, — can  it  be  said,  that 
such  contract  is  binding  at  the  bar  of  conscience,  or,  indeed,  in 
moral  or  legal  justice  ?    I  trust  not. 

But  may  it  not,  with  fairness,  be  argued, 'that  Preston  was  not 
wholly  innocent,  notwithstanding  the  jury  did  not  find  him  guilty  of 
any  concert  with  Wooster  &>  Russell  and  Bates  &  Sage,  to  obtain 
the  goods  for  their  benefit  ?    He  must  have  known  himself  to  be 
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somewhat  unworthy  of  credit,  and  that  Wooeter  bo  considered  him, 
as  also  Bates  d&  Sage,  as  they  ali  Turtually  declined  giving  to  him 
any  farther  credit  He  must  haTe  known,  too,  that  the  plaintiff 
would  never  trust  him,  unless  he  was  recommended,  as  being  better 
than  he  in  fact  was.  He  must  also,  as  a  reasonable  man,  have 
known,  that,  if  Wooster  told  the  plaintiff  the  simple  truth,  the  plain- 
tiff would  no  more  trust  him,  than  he  would  put  his  goods  in  the 
fire.  When,  then,  he  found  the  plaintiff  willing  to  trust  him,  he 
must  have  known,  and  did  know,  that  something  more  than  the 
truth,  or  something  different  from  the  truth,  had  been  told  him, — ^in 
short,  that  he  was  deceived,  and  that,  if  he  parted  with  his  goods, 
he  did  it  under  a  delusion  as  to  the  facts.  Is  it  true,  then,  that 
Preston  is  any  less  guilty  of  fraud,  than  if  he  had  himself  made  the 
false  impression  ?  Is  it  of  any  importance  to  the  legal  quality  of 
Preston's  acts,  that  there  was  no  common  motive  operating  upon 
himself  and  those  to  whom  he  made  reference  t  The  plaintiff  is  as 
truly  deceived  and  defrauded,  as  if  there  had  been  a  pre-concert  be- 
tween Preston  and  his  other  creditors,  to  whom  he  referred.  He 
must,  in  every  view,  be  implicated  to  the  fullest  extent  in  what  his 
agent  did,  within  the  scope  of  what  he  expected  him  to  do,  or  within 
that  which  he  knew  he  had  done,  if  he  still  persisted  in  taking  the 
benefit  of  the  act.  These  are  but  elementary  principles  in  the  law 
of  agency,  familiar  to  all  in  the  profession,  and  almost  innate  in  the 
breast  of  ali  men  not  wholly  ioaensibla  to  all  just  moral  relations. 

But  in  coming  to  the  examination  of  the  decided  cases  upon  this 
subject,  if  we  attempt  to  digest  and  reconcile  them,  there  is  perhaps 
more  difficulty.  The  case  of  Langridge  w.  Levy,  et  vice  versa,-^ 
2  M.  d&  W.  519 ;  4  lb.  386,— and  the  case  of  Cornfoote  v.  Fowkt^ 
— G  M«  &,  W.  358,— seem  to  me  wholly  irreconcilable,  so  far  as  any 
genera]  principle  is  attempted  to  be  evolved  from  them.  And,  in 
my  humble  judgment,  I  feel  compelled  to  declare,  that  both  of  those 
cases  seem  to  be  wholly  at  variance  with  the  general  current  of  the 
authorities  upon  that  subject,  since  the  case  of  Pasley  v.  F^eeman^ 
3T.  R.  51.  The  principle  there  declared,  and  sustained  by  the 
majority  of  the  judged  with  great  learning  and  clearness,  and  which 
has  formed  the  basis  of  all  the  subsequent  determinations  upon  the 
subject,  is,  that  "  a  false  affirmation,  made  by  the  defendant  with  in- 
tent to  defraud  the  plaintiff,  whereby  the  plaintiff  receives  damage, 


Digitized  by  CjOOQIC 


140  ADDISON  COUNTT. 

FitiiimiDOiM  «.  JotUa. 

18  the  ground  of  an  acti<Hi  ;**— "  It  is  not  necessary,  that  the  defend- 
ant should  be  benefited  by  the  deceit,  or  thai  he  should  collude  with 
the  person  who  is."  It  is  true,  that  Lord  Elpon,  in  Evans  t.  Bick* 
neU,  6  Yes.  186,  enters  into  a  aomewhat  extended  discussion  of  the 
case  of  Pasley  v.  fVtemoHt  in  order  to  show  its  dangerous  charac- 
ter, in  practice.  And,  so  fltr  as  I  know,  we  here  get  the  first  hint 
of  the  necessity  of  extending  to  this  subject  the  doctrme  of  the 
sutute  of  frauds,  which  has  been  adopted  in  England,— 6  Geo.  4» 
ch.  14 ;  commonly  called  Lord  Tenterden's  Act, — and  in  many  of 
the  American  states.  The  case  of  Pasley  v.  Fruman  has  nerer- 
theless  been  followed,  when  not  controlled  by  positire  statutes,  ex- 
cept as  particular  cases  may,  under  peculiar  circumstances,  slightly 
hlBiTe  deviated  from  the  path  there  marked  out  But  the  cases  above 
cited  from  Meeson  &  Welsby  seem  to  me  wholly  at  variance  with 
4he  doctrine  laid  down  in  Pasley  v.  Fruman.  The  ease  of  X>af^- 
ridge  v.  Levy  is  so  peculiar,  that  it  could  hardly  be  esteemed  of 
much  importance  to  give  it  an  extended  exammation.  The  striking 
peculiarity  of  the  case  seems  to  be,  that  there  is  no  privity  whatever 
between  the  parties  to  the  action.  If  one  is  to  be  held,  in  a  court 
of  law,  absolutely  liable  to  every  body,  for  all  the  remote  conse- 
quences of  his  acts  and  declarations,  provided,  only,  that  they  may 
be  supposed  to  be  somewhat  within  the  range  of  his  probable  conr 
templation  at  the  time  they  occur,  the  labors  of  courts  must,  in  this 
class  of  injuries,  be  very  greatly  extended.  We  shall  soon  have  to 
entertain  actions  for  fraud,  not  only  in  favor  of  the  party  primarily 
injured,  but  also  in  favor  of  all  his  creditors,  for  the  reason  that  his 
ability  to  pay  was  thereby  lessened.  We  recollect  such  an  action 
once  being  brought  in  a  neighboring  county,  which  excited  so  much 
levity  about  the  bar,  that  it  was  with  difficulty  the  court  could  put 
on  a  degree  of  gravity  sufficient  to  hear  the  opening  argument  for 
the  plaintiff, — which  closed  the  discussion,  the  case  being  really  too 
ludicrous  to  be  seriously  entertained.  But  if  the  case  of  Langridgt 
V.  Levy  is  sound  law,  the  counsel  in  that  case,  instead  of  being 
laughed  out  of  court,  should  have  been  commended  for  his  wisdom 
and  sagacity. 

The  case  of  Comfoote  v.  Fbwke  is*certaimiy  a  most  remarkable 
instance  of  self  delusion,  brought  about  by  the  severity  of  one's  own 
discriminations.    Lord  Abinger,  who  dissented  from  the  opinion 
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of  the  majority  of  the  judges,  seems  to  have  readil j  comprehended 
the  delusioo,  under  which  his  brethren  were  laboring,  as  indeed  he 
always  did  all  intricacies  of  thought  or  language.  But  when  the 
majority  of  a  eourt  of  law  gravely  tell  us,  that,  in  a  case  where  the 
defendant  has  been  most  grossly  deceived  and  cheated  by  the  false 
representations  of  the  plaintiff's  agent,  which  the  plaintiff  himself 
knew  to  be  false,  but  did  not  expect  the  agent  would  make,  but 
which  became  essential,  to  induce  the  defendant  to  make  the  con- 
tract, and  were  consequently  made  by  the  agent  at  a  venture,  and  yft^'^-^'^s^ 
the  plaintiff,  after  knowing  the  facts,  still  persists  in  enforcing  the 
contract,  it  should  be  said  the  defendant  is  liable,  because  there  is 
no  fraud  on  the  part  of  the  plaintiff, — none  on  his  own  part,  because 
^e  made  no  representations,  and  none  on  the  part  of  the  agent,  be- 
cause he  did  not  know  them  to  fabe^-^it  is  certainly  not  a  little  cal- 
culated to  shake  our  reliance  upon  human  judgment  and  discrim- 
ination. One  is  almost  compelled  to  doubt,  if  indeed  these  men 
can  be  serious.  It  almost  strikes  the  mind  as  matter  of  mere 
bcuiinage.  It  is  scarcely  surpassed,  in  its  ethical  or  metaphysical 
acumen,  by  the  sophistry  of  the  ancient  schoolmen,  by  which  it  was 
,  attempted  to  be  proved,  by  syllogistic  reasoning,  that,  in  a  foot  race, 
rtiilift  JHercules  could  never  overtake  the  lobster)  j  This  whole  subject  is  - 
placed  in  the  clearest  possible  light  by  Lord  Dbnuan,  in  Wilson  v. 
Puller,  43  £.  C.  L.  634,  in  these  lines,—''  We  think  the  principal 
and  his  agent  are,  for  this  purpose,  completely  identified;  and  that 
the  question  is,  not  what  was  passing  in  the  mind  of  either,  but 
whether  the  purchaser  was  in  fact  deceived  by  them,  or  either  of 
them,"  That  rule,  applied  to  the  case  of  Comfoote  v.  Fowke,  would 
have  led  to  the  same  sensible  conclusion,  to  which  Lord  Abinoer 
came, — "  That,  whether  there  was  moral  frond,  or  not,  if  the  pur- 
chaser was  actually  deceived  in  his  bargain,  the  law  will  relieve  him 
from  it"  It  is  true,  that  the  case  of  Wilson  v.  Fuller,  where  the 
eourt  of  king's  bench  adopt  the  reasoning  of  Lord  Abinger  in 
Comfoote  v.  Fowhe,  was  itself  reversed  in  the  exchequer  chamber, — 
but  merely  upon  the  ground,  that  in  that  case  the  purchaser  did  not 
rely  upon  the  representations  of  the  agent,  but  upon  his  own  knowl- 
edge of  the  subject  and  the  general  custom  of  the  place.  It  is 
therefore,  I  think,  impossible  to  say,  that  the  case  of  Comfoote  v. 
Unoke  has  been  followed,  or  to  believe^  that  it  can  be  generally 
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adopted,  by  the  courts  of  eommcm  law,  either  in  Eo^and  or  this 
country.  The  cases  must  rerert  and  can  only  find  secure  repose 
upon  the  old  basis,  that  a  contract,  superinduced  by  substantial 
fraud,  entering  into  the  very  basis  and  firamework  of  the  contract, 
and  without  which  it  would  not  have  been  made,  cannot  be  enforced 
against  the  party  thus  misled,  whether  the  fraud  originated  with  the 
other  party,  or  his  agent,-^whether  it  were  concerted  by  the  princi- 
pal, or  adopted  by  him.  If,  indeed,  as  was  held  in  the  exchequer 
chamber,  in  Wilson  v.  Fuller,  43  £.  C.  L.  634,  a  party  fall  into  a 
delusion  for  want  of  proper  examination,  and  by  a  rash  confidence 
in  his  own  knowledge  or  sagacity,  the  law  will  not  relicTC  him  from 
his  contract 

And  many  of  the  cases  have  gone  even  farther  than  this,  in 
making  parties  liable  for  the  consequences  of  false  representations, 
made  by  them  in  good  faith,  but  without  proper  examination.  In 
Clark  V.  Foster,  8  Vt.  96,  which  was  an  action  on  the  case  for  a 
fraudulent  imposition  upon  the  plaintifi^,  by  the  defendant,  in  repre- 
feniing  himself  as  the  agent  of  another,  and  as  having  authority  to 
convey  real  estate,- when  in  fact  he  had  no  such  power,  although  he 
supposed  he  had,  it  was  held,  that  there  was  no  necessity  for  show- 
ing moral  fraud  in  the^defendant ;  that  he  must  see  to  it,  that  he  had 
3uch  authority,  as  he  represeiflad  himself  to  have ;  that  it  argued 
0ome  wrong  on  bis  part,  to  assume  to  do  the  act,  when  he  did  not 
icnow  that  he  had  sufficient  authority,  although  he  supposed  he  had 
puch  authority ;  and  that,  where  one  of  two  persons,  innocent  of 
liny  intentional  wrong,  must  sufier,  it  was  reasonable  the  loss  should 
fall  upon  him,  who  was  most  in  fault.  The  same  was  substantially 
held  in  the  case  of  Evans  v.  Collins,  reported  in  a  note  to  Wilson  v. 
Fuller,  43  E.  C.  L.  639.  The  action  was  case  for  a  false  representa- 
tion, whereby  the  sheriffs  of  London  were  induced  to  detain  the 
wrong  person  under  process.  The  plaintiff  had  a  verdict  upon  two 
issues ;  and  the  defendaqts  moved  to  enter  a  verdict  for  them  on 
one  issue,  because  it  was  not  proved,  although  alleged,  that  the  dc 
fendants  knew  the  statement  to  be  false,  JiOrd  Penman  said,  "  One 
of  two  persons  has  suffered  by  the  conduct  of  the  other.  The  suf- 
ferer is  wholly  fVee  iVom  blame,  but  the  party,  who  caused  his  loss, 
though  charged  neither  with  ftaud,  nor  with  negligence,  must  have 
been  guilty  of  some  faulty  when  he  made  a  falae  representation.   He 
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was  not  bound  to  make  any  statement,  nor  jaatified  in  making  anj, 
which  he  did  not  know  to  be  true ;  and  it  is  just,  that  he,  not  the  / 

party  he  has  misled,  should  abide  the  consequences  of  his  miscon-'   « ,  .    -'.  •  o 
dnct."    The;  declaration  was  held  sufficient  without  the  sdcnier  in      ^,Y>  ^^  / 
this  case.  A  .  X.  I*. "^n^  ^'^^a.  «.*.</% ^v*  U    at-^^s  '^r.s     »  •'••*•.. , 

So,  too,  it  is  not  always  necessary,  that  there  should  be  ane^pf^a^r 
r^resentation ;  one  will  often  be  inferred  from  circumstances,  which 
are  in  fact  equiraient  to  such  positive  representation, — as  in  Bmee 
T.  RuUtj  17  £.  C.  L.  290,  where  the  defendant  induced  the  plain- 
tiff  to  accept  an  insolvent  tenant  in  his  stead,  without  making  known 
sack  insolvency.  The  defendant  made  no  positive  representation, 
whatever,  as  to  the  person  he  offered  as  tenant  The  court  held, 
that  the  mere  fact  of  offering  him  as  such,  to  take  his  own  place, 
was  equivalent  to  a  representation  of  his  solvency,  and,  as  he  knew 
the  contrary,  he  was  guilty  of  a  fraud.  Bailey,  J.,  says,  "  I  thought 
at  the  trial,  that  keeping  back  that  fact  was,  legally  speaking,  a 
fraud,  which  rendered  the  defendant  liable."  Lord  TsNTERPBif 
says,  *'  I  think  so  now/'  Batlet,  J.,  **  It  is  very  desirable,  if  pos* 
sible,  to  make  people  honest."  Holroyd,  J.,  "I  think  it  was 
dearly  a  fraud."  So,  too,  in  Hill  v.  Oratf,  2  £.  C.  L.  459,  it  was 
held,  that  suffering  one  to  buy  goods,  under  a  wrong  impression  as 
to  their  quality  in  an  essential  particular,  is  a  fraud,  although  the 
seller  did  nothing  to  induce  the  misapprehension ;  and  that  the  pur« 
chaser  is  not  bound  by  the  contract  The  only  misapprehension, 
in  this  case,  was  in  regard  to  the  picture,  which  was  the  subject  of 
the  contract,  having  belonged  to  the  cabinet  of  Sir  Felix  Agar.  It 
was  sold  and  bought  as  one  of  Claude's,  and  was  confessedly  gen- 
uine ;  but  the  sale  was  held  void,  because  the  purchaser  was  allowed 
to  buy  it,  supposing  it  had  belonged  to  that  particular  cabinet,  which 
in  his  estimation  greatly  enhanced  its  value,  and  which  the  seller 
knew  to  be  false.  Lord  Ellenborougd  said,  "  Although  it  was  the 
finest  picture  Claude  ever  painted,  it  must  not  be,  sold  under  a  de« 
ception." 

Some  o£  these  cases  carry  the  doctrine  of  legal  fraud  beyond  the 
general  scope  of  the  cases  upon  that  subject,  and  somewhat,  per-* 
haps,  beyond  that  of  Pasley  v.  Freeman,  in  terms  certainly,  if  not 
in  principle ;  but,  with  the  exception  of  Langridge  v.  Levy,  they 
do  not  go  beyond  the  just  and  safe  limit  of  requiring  uprightness 
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and  fair  dealiDg,  both  in  the  suggestion  of  falsehood  and  the  sop- 
V  pression  of  truth. 

And  in  regard  to  representations  made  by  others,  withoiit  author* 
ity  at  the  time^.the  person  who  takes  advantage  of  the  influence  of 
such  false  representations,  to  obtain  an  unjust  contract,  or  who 
adopts  a  contract,  made  for  his  benefit  through  the  instrumentality 
of  such  representations,  becomes  himself  a  principal  in  the  fraud^ 
and  it  is  the  same  as  if  he  made  the  representation  himself.  PU- 
more  v.  Hood,  35  £.  C.  L.  43.  This  was  the  case  of  one  in  treaty 
for  the  sale  of  a  public  house,  and  who  represented  to  one  Brow- 
mer,  that  the  monthly  receipts  amounted  to  a  given  sum.  This,  at 
the  time,  the  defendant  knew  to  be  false.  Browroer,  failing  to  com* 
plete  the  contract  himself,  procured  the  plaintiff  to  come  and  take 
it,  and  had  repeated  this  false  representation  to  him ;  and  this  was 
known  to  the  defendant  at  the  time  he  closed  the  contract  with  the 
plaintiff,  although  he  himself  made  no  representation  whatever  to 
the  plaintiff  and  gave  Browmer  no  authority  to  make  any  on  his  be- 
half. Some  of  the  judges  in  the  common  pleas,  in  deciding  this 
case,  seem  to  suppose  it  to  be  like  that  of  Langridge  v.  Levy,  But 
to  me  it  seems  nothing  more  than  the  common  case  of  oile  being 
liable  for  the  acts  of  his  agent,  whether  he  gives  express  authority » 
or  adopts  them  subsequently.  It  is  but  perpetrating  a  fraud  for  one's 
own  benefit,  through  the  instrumentality  of  an  innocent  and  voluu" 
teer  agent.  And  if  the  doctrine  of  Comfoote  v.  Fotoke  is  to  be  re- 
garded as  sound,  this  case  is  undoubtedly  overruled. 

But  to  apply  these  principles  to  the  present  case ; — if  both  firms, 
to  whom  Preston  referred,  and  on  whose  behalf  the  defendant  claims 
to  hold  the  goods,  were  to  be  regarded  by  the  court  as  equally  im* 
plicated  in  the  ''gross,  rank  fraud,"  by  which  the  goods  were  ob- 
tained, to  use  the  words  of  Lord  Kenton  in  Willis  v.  Martin,  4  T. 
R.  68,  then  we  should  have  no  doubt,  that  they  would  be  estopped 
from  setting  up  their  own  fraud  in  defence  of  the  action, — as  was 
held  in  HiU  v.  Parrott,  3  Taunt.  274,  and  Biddle  v.  Levy,  2  E.  C. 
L.  277.  But  here  it  is  not  shown,  that  Bates  d&  Sage  made  any 
representation  whatever.  The  case  must  therefore  rest  upon  Pres- 
ton's title.  And  here  it  seems  to  us,  the  case  is  equally  free  from 
doubt.  If  goods  are  obtained  by  means  of  a  gross  fraud,  it  seems 
of  small  import,  whether  the  purchaser  participated  in  the  fraud  to 
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the  full  extent    The  qaestion  is,  has  the  seller  been  cheated  and 
deceived^  bjr  means  for  which  the  parchaser  is  legally  responsible  1 

We  do  not  intend  to  say,  that,  in  a  case  like  the  present,  the  pur- 
chaser is  bound,  whether  interrogated  or  not,  to  disclose  his  true 
circumstances  as  to  property.  *rhat  will  depend  upon  the  nature 
of  each  case,  somewhat,  no  doubt.  If  one  is  wholly  and  notoriously 
desperaie  in  regard  to  pecuniary  responsibility,  it  could  not  be  sai<i» 
that  he  would  be  legally  justified  in  suffering  himself  to  pass  for  a 
man  of  substance,  although  he  himself  had  been  in  no  way  instirii- 
mental  in  bringing  about  the  delusion, — ^if  such  a  case  could  be 
supposed  as  likely  soon  to  occur.  Within  the  range  of  cases  of 
questionable  responsibility,  no  doubt  the  person  seeking  credit  is 
justified  in  obtaining  it  by  mere  silence,  or  by  fair  promises, — sin^ 
these  are,  in  some  sense,  the  staple  of  commercial  enterprise  and 
prosperity.  But,  beyond  this,  we  do  Hot  see  how  any  one  can  be 
justified,  even  in  the  suppression  of  truth,  much  less  in  the  sugges- 
tion of  falsehood,  whether  by  himself,  or  by  others  on  his  behalfi 

But  we  think,  in  the  present  case,  Preston  was  guilty  of  some* 
thing  more  than  mere  silence.  We  think  he  is  responsible  for  the 
representation  made  by  Wooster.  He  had  told  Wooster,  that  his 
circumstances  were  getting  worse,  that  he  could  not  pay  him ;  and 
he  knew  that  Wooster  did  not  intend  to  trust  him  farther;  and  still 
that  he  was  willing  to  recommend  him  to  the  plaintiff,  as  being 
worthy  to  be  trusted.  He  must  have  known,  then,  that  Wooster  in- 
tended to  say  something  on  his  behalf,  which  would  hare  a  tendency 
to  gain  him  credit.  And,  knowing  that  the  truth  could  have  no 
such  effect,  he  must  have  known,  that  he  would,  in  order  to  effect 
his  object,  be  compelled  to  assert  falsehood,  and  that  he  was  pre- 
pared to  do  it,  and,  if  applied  to,  would  do  it.  In  sending  one  to 
Wooster,  under  this  state  of  facts,  he  is  no  doubt  far  more  culpable 
in  a  moral  point  of  view,  than  to  have  made  the  represenution  him- 
self, and  precisely  as  much  so  in  law.  His  conduct,  too,  when  in- 
formed by  Wooster  what  he  had  told  the  plaintiff^  shows  very  clearly, 
that  Wooster  had  only  done  what  he  expected  and  desired.  This 
view  of  the  case  was  excluded  from  the  Jury  by  their  being  required 
to  find,  in  order  to  find  for  the  plaintiff,  that  Preston  was  partaker  of 
Wooeter's  fraud,  that  is,  the  same  fraud  and  the  same  purpose. 

But  aside  from  all  evidence  of  actual  previous  knowledge,  that  the 
19 
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representations  of  Wooster  in  relation  to  the  credit  of  Preston 
were  to  be  and  must  of  necessity  be  false,  in  order  to  answer  in  any 
sense  the  end  contemplated,  we  think,  that,  as  a  general  rule,  it  is 
safe  to  say,  that  one  who  obtains  credit  upon  the  recommendation 
of  some  third  party,  whether  written  or  verbal,  must  himself  be  held 
responsible  for  the  extent  of  that  recommendation,  the  same  as  if 
he  made  it  himself;  and  if  it  be  false  in  materia]  points,  and  this  be 
known  to  the  purchaser,  the  seller  may,  upon  obtaining  knowledge 
of  such  falsehood,  rescind  the  sale  and  recover  the  goods,  so  long 
as  they  remain  in  the  hands  of  the  vendee,  or  not  passed  from  him 
upon  any  new  and  valuable  consideration.  This  is  but  simple  jus-  * 
tice,  even  if  we  consider  the  parties  equally  innocent.  But  enough 
has  been  said,  to  show  that  Preston  is  to  be  considered  as  legally  liable 
for  the  consequences  of  Wooster's  representation.  If  one  refer  to 
another,  upon  any  subject,  it  is  a  general  rule  of  evidence,  thta  he  is 
bound  by  what  that  person  says  upon  the  subject,  the  same  as  if  he 
had  said  it  himself.  But  it  has  been  said  in  the  argument  of  this  case, 
that  referring  to  another  for  a  character,  or  credit,  does  not  come 
within  the  rule.  But  I  confess,  it  does  not  so  strike  my  mind.  A 
merchant,  or  professional  man,  who  refers  to  another  for  a  character, 
or  credit,  is  understood  to  refer  to  his  oten  friend,  not  the  friend  of 
the  person  seeking  information.  It  oflen  happens,  that  the  person 
referred  to  is  the  mutual  friend  of  both  parties ;  but  he  is  selected 
by  the  person  wishing  for  credit,  he  is  supposed  to  speak  on  his  be- 
half, for  his  benefit,  and  the  person  giving  the  reference  is  under- 
stood, in  naming  him,  to  vouch  for  his  ability  to  give  correct  in- 
formation, and  for  his  being  a  reliable  source  of  information  upon 
that  subject ;  and  if  he  is  not,  the  consequences  should  fall  upon 
him  who  named  him,  who  knew,  or  ought  to  know,  his  character, 
and,  especially,  whether  he  lay  under  any  special  temptation  to  mis- 
represent. That,  in  the  present  case,  was  the  secret  of  the  entire 
fraud  practised  upon  the  plaintiff.  If  the  plaintiff  had  known  what 
Preston  knew  of  Wooster's  motive  to  deceive  him  in  regard  to  Pres- 
ton's credit,  he  would  have  placed  no  reliance  whatever  upon  him. 
He  would,  fi-om  the  very  first,  have  suspected  his  sinister  design. 
To  say,  then,  that  he  was  the  plaintiff's  agent,  and  not  Preston's,  in 
giving  this  character,  (for  he  clearly  was  the  agent  of  one  of  them,) 
is  little  less  than  absurd. 
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I  should  be  content  to  hold,  in  a  case  like  the  present,  that  the 
mere  fact,  that  the  plaintiflT  was  deceived  as  to  the  facts,  at  the  time 
he  gave  the  credit,  and  that  Preston  knew  that  he  was  so  deceived^ 
or  he  would  not  have  parted  with  his  goods,  is  a  sufficient  ground, 
according  to  the  case  of  Bruce  v.  Ruler,  ut  supra^  to  entitle  the 
plaintiff  to  rescind  the  contract  at  his  election.  But  it  is  not  nece»* 
sar  J  to  go  that  length  in  the  present  case. 

Judgment  reversed  and  new  trial. 


Joseph  Hale  v.  Abram  Huntle¥  and  Nehemiah  Pra¥. 

Where  the  owner  of  coa)  pits,  which  were  in  procen  of  bBming,  sold  the  char* 
coal  Avhich  might  be  taken  therefromi  at  a  specified  price  for  each  one  hundred 
bnehels,  and  agreed  that  he  would  complete  the  barning  and  draw  the  coal  to 
the  Tendee'a  plaee  of  hoaineM,  and  the  vendor  accordbgly  contioned  to  have 
charge  of  the  coal  ^til  it  was  attached  by  hia  creditors,  belbre  it  had  been 
measured  and  delivered  to  the  vendee,  it  was  held,  that  tbi  vendee  acquired, 
by  the  contract,  no.  property  in  the  coal»  even  as  between  himself  and  tfa0 
vendor. 

Where  charcoal  In  the  pit  was  attached,  a  part  of  which  was  entirely  completed, 
so  as  not  to  require  any  farther  attention,  or  labor,  and  the  residue  of  which 
had  so  far  progressed  in  the  process  of  manufacture  as  to  have  been  entirely 
burned  to  coal,  although  some  labor  and  skill  were  still  necessary,  in  order  to 
sepante  and  preserve  it  properly,  it  was  held,  that  if  a  sheriff,  holding  a  writ 
of  attachment  against  the  owner,  saw  fit  to  attach  and  take  possession  of  the 
coal  and  run  the  risk  of  being  able  to  keep  it  properly,  he  had  the  right  to  do  so. 

And  it  was  also  held,  that  if  any  portion  of  the  coal  so  attaehed  were  consumed 
through  the  want  of  proper  care  and  attention  on  the  part  of  the  officer,  the 
plaintiff  could  not  sustain  trespass  against  the  officer,  to  reeever  for  snch  non* 
feasance,  and  that  the  attaching  creditor  was  not  liaNe  tberelbr,  nnleni  th# 
omission  were  by  his  command,  or  assent. 

The  case  of  Wildi  v.  Blanchard,  7  Vt  158,  considered  and  explained. 
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Trehpabs,  for  taking  "  three  pits  of  charcoal,  partly  burned  and 
unfiniflhed."  The  suit  was  referred,  by  consent  of  parties,  and  the 
referee  reported  the  facts  substantially  as  follows, 

Th^  charcoal  was  taken  by  the  defendants  by  virtue  of  legal  pro« 
cess  10  faror  of  J.  B.  Huptley  &  Co.  against  the  plaintiff, — ^the  de- 
fendant Huntley  being  one  of  the  plaintiffs  in  that  suit,  and  the  other 
defendant  being  the  attaching  officer  who  serred  the  process.  The 
charcoal  in  all  the  pits  had  been  burned  down,  when  attached,  and 
that  in  one  of  them  had  been  drawn  out  from  the  pit,  and  about  one 
third  of  that  in  another.  The  coal  in  two  of  the  pits,  at  the  time  it , 
was  attached,  was  subject  to  waste  and  decay,  without  the  constant 
eare  of  some  one  having  some  skill  and  knowledge  in  the  manufac* 
ture  of  charcoal.  The  coal  was  advertised  for  sale  in  due  form,  to 
be  sold  on  the  tenth  of  March,  1847 ;  and  on  the  fiflh  of  March, 
1847,  the  plaintiff  and  the  defendant  Huntley  executed  and  delivered 
to  the  defendant  Pray,  the  attaching  officer,  a  writing,  agreeing  that 
the  coal  in  question  might  be  sold  by  the  officer  on  that  day,  and 
Uiat  all  things  should  be  the  same,  as  though  the  sale  had  been 
Qiade  on  the  t^nth  day  of  March,  as  advertised.  The  officer  still 
having  doubts  as  to  the  propriety  of  selling  the  coa]  on  that  day,  the 
plaintiff  and  thegdefendant  Huntley,  being  present,  gave  the  officer 
parol  license  to  sell  it  on  that  day  ,>  and  it  was  accordingly  sold. 
About  one  week  previous  to  the  attachment,  the  plaintiff  and  A. 
Chapman  &  Son  had  executed  a  writing,  by  which  the  plaintiff  d^ 
olared,  that  he  had  that  day  sold  to  Chapman  &  Son  all  the  charcoal 
in  the  pits  in  question,  at  $3,50  for  each  on^  hundred  bushels,  and 
also  all  the  wood  which  had  then  been  chopped  upon  the  land  where 
the  pits  were,  and  that  he  was  to  burn  all  said  wood  into  coal ;  and 
Chapman  &  Son  agreed  to  pay  the  plaintiff  the  price  agreed  upon, 
and  also  at  the  same  rate  fbr  the  coal  which  the  said  wood  might 
make,  But  the  referee  reported,  that  the  plaintiff  still  remained  ip 
possession  of  the  coal  pits,  under  a  contract  with  Chapman  &  Son, 
that  he  would  complete  them  and  draw  the  coal  to  the  forge  of  said 
Chapman  d&  Son.  The  ooal  pits  were  en  land  owned  by  one 
Cushman. 

There  was  charcoal  in  the  two  pits,  to  the  vajue  of  fourteen  d<4- 
lars,  consumed,  after  the  attachment  and  previous  to  the  sale ;  but 
that  was  owing  in  a  great  measure  to  the  fact,  that  Chapman  &  Sou 
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claimed  to  own  the  cod,  and,  in  consequence  of  negotiations  for  an 
arrangement  between  them  and  the  defendants,  which  were  carrried 
on  with  the  knowledge  of  the  plaintiff,  the  necessary  care  of  the  pits 
was  suspended.  The  amount  of  coal  sold  from  the  three  pits  was 
about  fifteen  hundred  bushels;  and  it  was  sold  by  the  officer  for  one 
dollar,  for  each  one  hundred  bushels,  above  its  true  value. 

Upon  these  facts  the  referee  decided,  that  the  plaintiff  was  not 
entitled  to  recover, — but  referred  the  question  of  law  to  the  court. 
The  county  court,  December  Term,  1848, — Beknett,  J.,  presid- 
ing,— rendered  judgment  for  the  defendants,  upon  the  report.  Ex« 
ceptions  by  plaintiff. 

O.  Seymour,  for  plaintiff,  claimed,  that  the  charcoal,  upon  the 
facts  reported,  was  not  subject  to  attachment, — ^upon  which  point  he 
relied  upon  the  case  of  Wilds  ▼.  Bkmehard,  7  Vt.  138;  that  the 
3ale  to  Chapman  &  Son  was  not  complete,  and  the  title  would  not 
▼est  in  them,  until  the  amount  and  price  were  ascertained  by  meas- 
ure,— ^to  which  point  he  cited  Chit,  on  Cont.  375 ;  7  Wend.  404'; 
3  N.  H.  382 ;  and  6  East  614  ;  and  that  the  license,  given  by  the 
plaintiff  to  the  officer,  to  sell  on  the  fifth  instead  of  the  tenth  of 
March,  1847,  was  a  mere  substitute  of  the  one  day  for  the  other| 
without  waiving  any  rights  thereby. 

/.  Prout  and  JEJ.  N.  Brtggs,  for  defendants,  insisted,  that  there 
was  nothing  in  the  situation  of  the  charcoal  in  question,  to  prevent 
the  officer's  attaching  and  taking  possession  of  it, — even  under  the 
autliority  of  the  case  of  Wilds  v.  Blanchard,  7  Vt.  138 ;  that  the 
plaintiff  had  assented  to  the  acts  of  the  defendants,  by  the  license 
which  he  had  given  to  the  officer, — to  which  point  they  cited  Wilds 
▼.  Blanchard,  ub.  sup.^  and  Hewes  v.  Parkman,  SO  Pick.  90 ;  and 
that  the  plaintiff,  by  reason  of  the  transfer  to  Chapman  Si,  Son,  had 
no  title  to  the  coal,  and  was  in  possession  merely  as  their  hired 
man, — citing  to  this  point  2  Phil.  Ev.  SS29 ;  Ludden  v.  Leavitt^ 
9  Mass.  104;  and  3  Esp.  R.  114, 

The  opinion  of  the  court  was  delivered  by 
Poland,  J.     1.  The  first  question  presented  by  this  case  is  in 
relation  to  the  plaintiff's  interest  in  the  coal  at  the  time  of  the  tak< 
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ing  by  the  defendants.  It  appears,  that,  at  the  time  of  the  execution 
of  the  writing,  annexed  to  the  report  of  the  referee,  by  the  plaintiff 
to  Chapman  it.  Son,  the  coal  was  not  entirely  burned,  but  the  burn- 
ing was  to  be  completed  by  the  plaintiff;  and,  as  he  was  to  be  paid 
for  the  same  by  the  bushel,  which  would,  of  course,  require  the 
(^oal  to  be  measured,  and  this  could  not  be  done  until  afler  the  burn- 
ing of  the  coal  became  complete,  and  no  delivery  of  the  coal  was 
taken  by  Chapman  &  Son,  we  think  there  was  not  such  a  sale  of 
the  coal,  as  would  divest  the  plaintiff  of  the  property  in  the  coal  and 
vest  the  same  in  Chapman  &  Son.  The  general  rule,  in  relation  to 
the  sale  of  personal  property,  is,  that,  if  any  thing  remain  to  be  done 
by  the  seller  to  the  property  before  delivery,  no  property  passes  to 
the  vendee,  even  as  between  themselves.    Chit,  on  Cont  375. 

2.  Was  the  coa]  in  such  condition,  at  the  time  of  the  taking  by 
the  defendants,  as  not  to  be  subject  to  attachment  by  the  plaintiff's 
creditors  ?  It  is  claimed  by  the  plaintiff,  that  the  coal  in  this  case 
was  in  such  condition,  as  to  be  within  the  doctrine  of  the  case  of 
Wilds  V.  Blanck€urd,  7  Yt  138,  and  so  not  liable  to  attachment 
It  is  to  be  remarked,  that  the  ei^eaiptioii,  which  was  sustained  in 
that  case,  is  not  an  exemption  by  statute,  but  one  in  contravention 
of  the  general  laws  of  the  state,  and,  of  course,  is  not  to  be  extended 
beyond  the  necessity,  which  dictated  and  justified  the  decision^ 
which  was  made  in  that  case.  In  that  case  the  coal  pits  were  only 
^bout  half  burned,  and  entirely  incapable  of  removal  by  the  officer, 
^nd  in  such  condition,  as  to  require  the  constant  and  active  care 
imd  attention  of  some  person,  skilled  in  the  business,  for  several 
4ays,  in  order  to  render  the  property  of  any  value.  The  court,  in 
|hat  case  did  not  decide,  that,  if  the  oQcer  bad  chosen  to  take  upon 
himself  the  burden  of  the  completion  of  the  coal,  he  had  not  the 
right  to  do  so,  hut  decided  perely,  that  he  was  pot  bound  to  do  so, 
and,  inasmuch  as  in  that  case  be  did  not  do  so,  but  suffered  the 
^ame  to  remain  in  the  owner's  hands,  who  went  on  and  completed 
the  same  without  any  direction  from  the  officer,  and  then  disposed 
of  it,  that  the  o^cer  could  not  claim  the  coal  by  virtue  of  his  attach- 
ment. 

In  this  case  the  facts  are  widely  different.  A  part  of  the  coal 
was  entirely  finished  and  completed,  so  as  not  to  require  any  farther 
Mtention,  or  labor,  and  the  residue  had  so  far  progressed,  as  to  have 
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been  entirely  burned  to  coal,  tboDgfa  sotne  labor  and  skill  were  still 
necessary  in  order  to  separate  and  preserve  it  properly ;  and  nothing 
appears  from  the  report,  but  what  the  same  might  all  have  been  se« 
cured.  Under  these  circumstances,  (without  saying  what  the  officer 
might  be  compelled  to  do,)  if  the  officer  saw  fit  to  attach  and  take 
possession  of  the  coal  and  run  the  risk  of  being  able  to  keep  it  safely, 
we  think  he  had  the  right  to  do  so,  and  that  we  do  not  at  all  contro* 
vert  the  decision  in  Wilds  v.  Blanchard  by  so  deciding.  It  is  of 
course  impossible  to  lay  down  any  precise  rule  on  this  subject,  a» 
the  circumstances  and  description  of  the  various  kinds  of  property 
subject  to  attachment  are  so  widely  varied, — and  especially  of  arti- 
cles in  process  of  manufacture ;  which,  of  course,  will  be  found  in 
all  stages,  from  the  very  commenceoMnty  to  entire  completion  and 
perfection.  When  property,  as  in  the  case  of  Wilds  v.  BUmchardf 
would  be  entirely  valueless,  and  be  destroyed,  by  having  the  process 
of  manufacture  stopped,  it  is  clear,  that  the  officer  is  not  bound  to* 
attach  and  risk  the  loss ;  neither  is  he  bound  to  turn  artist  and  carry 
forward  the  process  of  manufacture.  At  what  precise  point  this 
obligation  attaches,  must  of  course  depend  upon  the  circumstances 
of  each  particular  case;  and  cannot  be  made  the  subject  of  a  general 
rule. 

3.  The  property  being  subject  to  attachment  by  the  defendants, 
the  only  remaining  question  relates  to  that  portion  of  the  property, 
which  was  suffered  to  be  consumed  for  want  of  proper  care  and  at- 
tention by  the  officer.  It  appears  from  the  report  of  the  referee, 
that  this  was  occasioned  by  a  delay,  produced  by  a  negotiation  be- 
tween the  defendants  and  Chapman  &  Son,  who  claimed  the  coali 
which  negotiation  was  with  the  knowledge  of  the  plaintiff.  We  are 
hardly  satisfied  by  this  statement,  that  the  plaintiff  should  be  made 
responsible  for  the  consequences  of  the  delay,  as  it  is  not*stated  t9 
have  been  at  his  request ;  neither  are  we  entirely  satisfied,  that  the 
consent  given  by  the  plaintiff,  for  a  sale  of  the  property  on  the  fiflb 
of  March  instead  of  the  tenth,  as  advertised,  was  intended  to  be  any 
thing  more  than  a  mere  substitution  of  one  day  for  another,  for  ther 
sale,  reserving  all  the  rights  which  the  plaintiff  would  have  had,  if  the 
sale  had  proceeded  agreeably  to  the  advertisemfcnt  of  the  officer.  But, 
on  this  part  of  the  ca^e,  we  think  the  plaintiff  is  not  entitled  to  re^ 
cover,  because  his  claim  is  merely  for  the  nonfeasance  of  the  officer. 
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in  not  taking  proper  care  of  the  property  attached ;  and  this  court 
haTe  recently  held,  in  the  case  of  Abbott  t.  Kimball  et  al.,  19  Vt. 
551,  that  8Qch  not^feasance  will  not  make  the  officer  liable  in  tres* 
pass^  or  trover,  and  that,  when  such  nonfeasance  is  permitted  or 
suffered  by  a  deputy  sheriff,  the  action  should  be  against  the  sheriff 
and  not  the  deputy,  and  that  the  creditor  is  not  liable  for  it,  unless 
done  by  his  command  or  assent, — ^neither  of  which  appear  in  this 
case. 

On  the  whole,  we  see  no  error  in  the  judgment  of  the  county 
court  and  the  same  is  affirmed. 


Albert  L.  Catlin  v.  Epson  S.  Hull. 

Debt!  dae  from  toWentdebtora)  upon  prominory  notes,  ore  penonal  estate,  witl>- 
in  the  etatntet  of  this  state. 

In  constniing  statutes  the  rnle  is,  to  ascertain  the  intent  of  the  legblatnre, — which 
is  to  be  gathered  IWhu  the  language  used,  taken  in  eonnection  with  the  subject 
matter  and  having  reference  to  all  that  is  said  upon  the  subject 

One  of  the  objects)  which  the  legislature  intended  to  effect  by  the  statute  of  Octo- 
ber 80,  1844,  [Acts  of  1844,  p.  8,]  was,  to  make  all  property  within  this  state 
subject  to  taxation  here,  even  though  it  belonged  to  persons  residing  out  of  the 
state  and  the  property  is  actually  managed  here  by  some  perMu  other  than  the 
real  owner.  And  the  terms  **  held  in  tru$t,**  as  used  in  that  statute,  were  In- 
tended to  include  all  property,  which  is  situated  permanently  here,  under  the 
eontroly  management  and  direction  of  any  peraon,  for  the  use  and  benefit  of  the 


£ach  sovereign  state  has  the  power  to  tax  all  perMna,  or  property,  withu  its  jn» 
risdletion. 

In  this  case  one  H. ,  who  reeided  in  the  city  of  New  Vork,  inherited  from  his  fkfbBt, 
who  was  a  reeident  of  this  state  previous  to  his  decease,  certain  property,  cos- 
nstbg  of  debts  due  from  solvent  debtors  resident  in  this  state,  evidenced  by 
promissory  notes;  and  he  appointed  the  plaintiff,  who  was  also  a  resident  of 
this  state,  hk  agent«  to  control  and  manage  the  property,  and  collect  and  re- 
loan  from  time  to  timoi  as  he  should  think  proper,  and  allowed  the  plaintiff  a 
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apecified  salary  for  ao  doing.  And  it  waa  held^  that  the  leg idatore  of  this  stato 
had  power  to  enact  a  law»  sabjecting  property  so  sitnated  to  taxation,  and  that 
the  properly  was  taxable,  under  the  statute  of  October  30, 1844,  and  that  it 
Was  property  set  to  the  list  bf  the  plaintiff^  as  *<  sgent  ^*  of  H.,  in  the  town  in 
which  the  plaintiflT  resided. 

Trespass  Ifof  takirtg  cefUin  personal  property.  The  facU  were 
ftgreed  by  the  parties  to  be  as  follows. 

The  property  in  question  belonged  to  the  plaintiff,  and  was  taken 
by  the  defendant.  The  defendant  was  constable  of  Orwell,  and 
held  for  collection  certaib  rate  bills  and  warrants,  for  state  and  town 
taxes  in  Orwell,  voted  and  assessed  upon  the  list  of  1847>  which  in-i 
eluded  a  state  and  town  ta)c  against  the  plaintiff,  as  agent  of  Thomas 
A.  Hammond.  The  property,  i))>ofa  which  these  taxes  were  assess^sd, 
#as  the  personal  propefly  of  said  Hataimond,  and  was  his  distribu- 
tive shhtt  of  the  personal  t^tates  of  his  father  akld  mothei^,  wfio 
were  residents  of  Orwell  previous  to  their  decease,  and  whose  es^ 
tates  had  been  settled  and  distributed  previous  tb  iht  property  being 
put  into  the  list  of  the  plaittiiff,  as«agent  This  property  consisted 
entirely  of  promissory  notes,  or  choses  in  actittn,  against  individuals 
ill  this  state,  payable  to  l*homas  A.  Hankmond.  Thesis  iloies  Wbre 
placed  by  Hammond  in  the  hands  of  the  plaintiff,  who  was  a  rest* 
dent  of  Orwell,  as  his  agent,  to  be  managed  by  the  plaintiff,  with  a 
discretionary  power  to  keep  them  on  interest,  or  collect  and  r&>Ioan, 
as  should  be  most  beneficial  to  Hammond ;  and  most  of  the  tkoted 
had  been  collected  by  the  plaintiff,  and  the  money  re-loaned,  pre^ 
vious  to  the  making  of  the  grand  listi  on  which-  the  taxes  in  que&i 
tion  were  assessed ; — and  when  flew  loans  were  made,  all  the  notes 
taken  therefor  were  fli'ade  payable  to  Hammond. 

Hammond  left  this  state  in  June,  1644,  and  has  evet  siiice  resided 
ill  the  city  of  New  York ;  and  the  notes  were  placed  by  him  in  the 
hands  of  the  plaintiff,  as  above  mentioned^  in  Febtnary,  1846  ;  and 
the  plaintiff  has  ever  since  had  the  care  of  the  notes,  keeping  the 
money  on  interest,  of  collecting  and  re-loaning  it^  as  was  most  for 
the  interest  of  Hammond, — Hammond  having  a  right  at  any  time» 
at  pleasitrei  to  terminate  the  plaintiff's  agency  and  resume  posses- 
sion of  the  property^  and  the  plaintiff  receiving  a  specified  salary 
from  Hammond)  for  his  services.  The  listers  of  Orwell  set  this 
property  in  the  list  of  the  plaintiffi  as  **  agent "  of  Hammond,  sqn 
30 
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arate  from  the  plaintiff's  indiTidaal  list;  and  the  rate  bills  were 
made  against  the  plaintiff,  as  agent,  or  trustee,  of  Hammond. 

The  regularity  and  legality  of  all  the  proceedings  in  assessing 
and  collecting  the  taxes  upon  the  properly,  and  of  the  taking  and 
selling  of  the  property  named  in  the  declaration,  were  conceded ; 
and  it  was  declared  by  the  parties,  that  they  submitted  to  the  conrt 
the  question,  whether  the  said  property  of  Hammond  was  subject  to 
be  taxed  in  Orwell. 

Upon  these  facts  agreed  upon,  the  county  court,  December  Term, 
1848, — ^Bennett,  J.,,  presiding, — ^rendered  judgment  for  the  de- 
fendant   Exceptione  by  plaintiflL 

U.  Hah  and  A.  Peck  for  plaintiff! 

The  property,  on  which  the  tax  in  question  was  assessed,  is  not 
taxable  in  this  state.  To  sustain  the  validity  of  the  tax  two  things 
are  indispensable, — ^first,  that  the  property,  on  which  the  tax  was 
assessed,  be  embraced  within  the  statutes  in  relation  to  making  the 
grand  list, — second,,  that  the  Ic^gislature  have  power  to  tax  such 
property,  thus  situated. 

This  property  is  not  embraced  within  the  general  provisions  of 
the  ninth  section  of  the  statute  of  1841,— Acts  of  1841,  p.  10, — as 
that  section  limits  the  taxation  of  persona]  property  to  cases,  where 
the  owner  is  an  inhabitant  of  this  state  on  the  first  day  of  April ; 
nor  of  the  tenth  section  of  the  same  statute, — as  that  is  limited  to 
estate  "held  in  trust;"  nor  within  the  statute  of  1844, — Acts  of 
1844,  p.  8, — ^which  enacts,  that  **  all  persona!  estate  J»eld  in  trust  by 
an  executor,  administrator,  agent*  or  trustee,  the  income  of  which 
is  to  be  paid  to  any  married  woman,  or  other  person,"  shall,  if  such 
married  woman,  or  other  person,  reside  out  <^the  state,  be  assessed 
to  such  executor,  d&c*,  in  the  town  where  he  resides.  The  subject 
matter  of  taxation,  by  this  latter  statute,  is  expressly  confined  to 
property  "  held  in  trust  J*  These  terms,  which  have  a  known  legal 
signification,  import,  that  the  p^scm  holding  the  property  is  invested 
with  the  legal  title,  right,  or  interest,  while  the  equitable  right  is  in 
another.  2  Story's  Eq.  330,  4  964.  The  enumeration  of  the  per- 
sons, who  may  hold  such  property  in  trust,  does  not  enlarge  the 
construction,  so  as  to  include  property  not  held  in  trust ;  but  the 
office  of  these  words  is,  to  restrict,  it  to  the  pertons  enumerated. 
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The  addition  of  the  word  '^  ogtMt^  therefore,  does  not  alter  the 
conttraction.  This  word  is  to  he  taken  as  synony  moos  with  trustee, 
or  as  intending  an  agent  of  the  same  character,  or  class,  as  the 
others  enumerated^  that  is,  an  agency  coupled  with  a  legal  interest, 
or  property,  in  the  subject  matter.  Story's  Ag.  495,  615.  Com. 
Dig.,  Attorney  C  9,  10.  7  Yes.  S8.  GUmssm  v.  Mortmi  ei  oL, 
21  £.  C.  L.  157.  2  Esp.  R.  562.  Hunt  v.  Reusmmier^s  Adm*rs, 
5  U.  S.  Cond.  R.  401.    6  Conn.  559. 

The  property,  on  which  the  tax  is  assessed,  is  bat  a  right  df  ac- 
tion. That  is  in  Hammond,  not  in  Catlin»  the  agent;  and  a  hare 
custody  of  the  e?  idence  of  a  debt  is  not  holding  property  in  trusty 
within  the  meaning  of  the  statute,  although  coupled  with  a  power  to 
cdlect  and  re-loaa  Wa&kam  Bank  «r.  WaUham,  10  Met  334. 
Taxing  the  agent  makes  him  personally  liaMe  for  the  tax ;  and  thk 
could  not  be  the  intention  of  the  legislature,  unless  where  the  agent 
has  the  legal  title  to  the  property,  at  least  as  trustee;  otherwise  his 
agency  might  be  terminated,  and  he  led  liable  to  a  tax,  subsequently 
assessed  upon  an  existing  iiiL 

Property  of  this  description  is,  on  general  principles,  both  taxa- 
ble and  taxed  where  the  owner  resides.  Thomdike  v,  Boston,  1 
Met  242.  Sears  v.  Boston^  lb.  250.  Union  Bank  t.  Tennessee,  9 
Yerg.  490,  cited  in  1  Kent  427.  7V.  of  Deming  w.  Atwater,  Sup. 
Ct,  Chittenden  Co.,  1837.  The  situs  of  a  debt  is,  by  uniTersai 
law,  the  domicil  of  the  creditor.  It  is  not  correct,  therefore,  to  say, 
that  the  property  in  question  is  here  ;^t  is  in  New  York,  where 
Hammond  has  his  domicil. 

H.  Seymour  and  E.  J.  Phelps  for  defendant 

The  property  was  fully  within  the  jurisdiction  of  this  state,  and 
the  right  to  tax  it,  in  common  with  other  property,  for  the  suppont 
of  the  goTernment,  is  a  necessary  incident  to  the  sovereignty  of  the 
state.  The  right  to  tax  is  coextensive  with  the  jorisdiction.  It 
extends,  not  only  to  all  persons,  but  to  all  property  within  it  And 
where  the  property  is  within  and  the  owner  without  the  state,  the 
right  is  founded  upon  the  jurisdiction  over  the  property.  McCul' 
lock  r.  Maryland,  4  Wheai.  216,  [4  U.  S.  Cond.  R.  466.]  1  Kent 
426.  Smith  V.  BurUy,  0  N.  H.  428.  Oshom  t.  Bank  of  U.  S., 
5  U.  S.  Cond.  R.  742.    Vattel  235.    It  is  the  error  of  the  argu- 
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meat  for  the  plaintiff,  that  it  assames,  that  this  right  arises  from  ju^ 
risdiction  orer  the  owners  of  property  alone.  It  is  troe,  that  it  is 
ordinarily  exercised  npon  the  person,  and,  through  the  person,  upon 
ihe  prq>erty.  And  where  a  statute  provides  for  raising  taxes  in 
that  manner  only,  they  cannot  be  raised  npon  property,  unless  the 
owner  is  an  inhabitant,  fiut  this  is  by  no  means  the  extent  of 
the  power.  And  where  the  legislature  choose  to  subject  to  taxation 
property  thns  voluntarily  placed  within  their  jurisdiction,  their  right 
to  do  so  is  unquestionable.  Although  it  is  the  general  principle, 
that  personal  property  follows  the  owner,  and  is  subject  to  the  law 
of  his  domicil,  yet  this  only  applies  to  the  purposes  and  incidents 
pf  ^ntract  and  descent ; — for  the  purposes  of  taxation  and  judicial 
proceedings  it  is  always  affected  by  the  law  of  the  place  where  it  is 
situated.  Story's  Confl.  of  Laws  46^.  Porter  v.  Ueydock,  6  Vt. 
874. 

It  is  objected,  that  the  terms  " held  in  trust"  do  not  apply  to 
property  in  the  situation  in  which  this  was.  The  term  trust,  as  ap- 
plied to  personal  property,  has  acquired  a  much  more  general  legal 
ipeaning,  than  the  one  claimed  by  the  plaintiff.  It  signifies  any 
property,  held  by  one  fbr  the  benefit  or  use  of  another,  whether  by 
legal  title^  or  by  contract.  JYiHiams  t.  Holden,  4  Wend.  224.  5 
Oow.  488.  Porter  ▼.  Bank  of  Rutland,  19  Vt.  410.  It  is  appa- 
rent firom  the  context  of  the  statutes,  that  the  term  was  not  intended 
to  be  used  in  its  more  restricted  sense.  If  it  were,  why  add  to  the 
Vord  "  trustee,"  which,  in  that  view,  fully  expresses  all  that  was  in- 
tended, the  other  descriptions  of  executor,  &c.,  with  whose  official 
character  such  a  trust  is  not  reconcilable!  And  to  the  sUtute  of 
1841  the  ]e{[islature  have  added  that  of  1844,  which  is  in  the  sa|ne 
^rds,  except  that  the  word  *.*  agent"  is  added. 

The  opinion  of  the  court  was  delivered  by 

Roland,  J.  The  statement  of  facts,  upon  which  this  case  is  subn 
mitted,  presents  for  the  consideration  of  the  court  the  question, 
whether  certain  property  of  Thomas  A.  Hammond,  in  the  possession 
of  the  plaintiff  as  Hammond's  agent,  was  legaHy  subject  to  taxation 
in  the  town  of  Orwell,  under  the  laws  of  this  state  Two  main 
questions  are  made  by  the  plaintiff  in  this  case,  either  of  whicli,  if 
snstained  by  the  law,  is  decisive  of  the  case  in  his  favor.    First  | 
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It  is  insisted,  that  the  plaintiff  does  not  hdd  the  property  of  Ham- 
mond in  sach  a  manner,  as  to  come  within  the  pro¥i#ton  of  ibm 
sUtute  of  October  30,  1844L  Secoodij ;  That«  if  he  does  hold  the 
property  in  such  manner,  as  to  some  within  that  statoCe,  the  legis* 
latere  had  no  authority  to  enact  such  law  and  thus  render  the  propi 
erty  liable  to  taxation  in  this  state. 

Upon  the  first  question  it  is  insisted  by  the  plaintiff,  that  the 
property  of  Hammond  in  the  hands  of  the  plaintiff  was  not  personal 
esiaie,  and  so  does  not  come  within  the  statute  of  1844 ;  and  it  is 
argued,  that  the  notes  in  the  plaintiff's  hands  are  not  property,  but 
merely  eridences  of  rights  of  action  in  Hammond,  of  which  the 
plaintiff  has  the  custody.  It  is  not  necessary  for  us  to  enter  into 
any  discussion  npon  that  subject ;  for  in  the  third  section  of  the 
statute  of  1841,  relating  to  the  grand  list,  the  legislature  hare  de- 
fined, what  kind  and  description  of  prq>erty  is  meant  by  the  term 
fersimal  estate,  and  hare  expressly  included  '*aU  debts  due  firom 
solfent  debtors,  whether  on  account,  iiote,  oi  oontract,  bond,  mort« 
gage,  or  other  security.'* 

f  It  is  also  claimed,  that  this  property,  in  the  hands  of  the  plaintiff, 
/is  not  kehi  in  trusty  within  the  true  intent  and  meaning  of  the  stat^ 
Qte ;  and  it  is  urged,  that  the  true  I^al  definition  of  an  ''  estate  held 
in  trust"  is,  an  estate,  where  the  legal  estate,  titk,  or  ownership,  is 
in  one  person,  denominated  the  trustee,  but  held  for  the  benefit  and 
use  of  some  other  person,  who  is  entitled  to  the  income  or  profit 
thereof.  In  a  certain  sense  this  is  a  correct  use  of  the  terms  estate 
f»  trust,  and  probably  the  strict  legal  sense  of  th^  terms ;  but  the 
important  inquiry  is,  as  to  the  sense  in  which  they  were  used  by  th^ 
legislature,  in  the  statute  above  mentioied, 

In  construing  statutes,  as  in  the  construction  of  mere  prirate  wri« 
tings  between  private  persons,  the  great  rule  of  construction  is,  tq 
ascertain  what  was  the  intention  of  those  using  the  language, — ^to  be 
gathered  from  the  language  used,  taken  in  connection  with  the  subt 
ject,  and  having  reference  to  all  that  is  said  on  the  subject  It  ia 
apparent,  that  one  of  the  objects,  which  the  legislature  were  intends 
ing  to  efiect  by  the  statute  of  1844,  was  to  make  all  property  within 
this  state  subject  to  taxation  here,  e^n  though  it  belonged  to  per? 
sons  residing  out  of  the  stt^te,  and  was  actually  managed  here 
by  soqie  other  person  than  the  real  own^r ;  aqd  we  think  the  teroMi 
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''  held  in  trust"  as  used  in  the  statute,  were  intended  to  include 
all  property,  which  is  situated  permanentlj  here,  under  the  con? 
crol,  management  and  direction  of  any  person,  for  the  use  and 
Jbenefit  of  the  owner.  And  in  a  certain  sense,  (and  probably  the 
more  general  and  popular  a^ense,)  a  person  holding  property  under 
such  circumstances  does  hold  it  in  trust  for  the  owner.  We  think 
this  objection  is  perfectly  answered  by  the  counsel  for  the  defendant, 
that,  if  the  legislature  had  only  intended  to  include  estates  in  trusty 
in  their  strict,  ancient,  legal  sense,  as  signifying  a  legal  title,  or  es- 
tate, in  the  trustee,  there  was  no  occasion  for  them  to  have  gone 
fiffther  in  the  description  of  persons  hdding  such  property,  than  to 
have  used  the  term  trustee;  which  would  be  all  that  was  necessary. 
And  when,  in  1844,  they  added  to  the  list  of  persons,  holding  per- 
sonal estate  in  trust, the  word  " agent"  we  think  it  perfectly  clear, 
that  they  intended  to  reach  precisely  such  a  case  as  the  present 

The  legislature  obviously  intended  to  use  terms,  that  would  not 
authorize  a  taxing  of  property  in  the  hands  of  an  agent,  or  trustee, 
which  was  here  merely  for  a  temporary  purpose,  like  a  debt  sent  to 
an  attorney  here,  by  some  person  out  of  the  state,  for  collection, — 
but  used  such  language,  as  was  intended  to  cover  all  cases  of  per- 
manent loans,  or  investments,  in  this  state,  by  persons  residing  out 
of  the  state.  From  the  language  of  this  statute,  taken  alone  and  by 
itsielf,  we  have  no  doubt,  that  this  case  is  entirely  within  its  provis* 
tons ;  and,  when  taken  in  connection  with  the  other  provisions  on 
the  subject  of  taxation,  and  the  history  of  legislation  in  this  state 
upon  that  subject,  we  think  no  one  can  well  doubt,  what  the  object 
and  intention  of  the  legislature  were  in  its  passage. 

This  leads  us  to  the  examination  of  the  other  point  in  the  case, 
viz.,  Had  the  legislature  the  right  to  pass  such  a  law  and  subject 
this  property  to  taxation  in  this  state  t 

It  is  insisted,  upon  this  part  of  the  case,  in  the  first  place,  by  the 
plaintiff's  counsel,  that  the  prc^erty  of  Hammond,  of  which  the 
plaintiff  has  the  care  as  his  agent,  cannot  be  considered  as  legally 
existing  in  this  state ;  and  that  this  is  an  attempt  to  tax  prqierty, 
when  neither  the  property,  nor  the  owner,  is  within  the  state  and 
within  the  jurisdiction  of  our  laws.  We  think,  however,  that  this 
doctrine  is  quite  too  refined  and  artificial  to  be  put  to  any  practical 
nse.    The  case  shows  this  prc^rty  to  hare  originally  belonged  to 
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the  father  and  mother  of  Hammond,  who  fornerlj  rended  in  thia 
state,  and  died  here^  and  that  he  inherited  the  same  from  them^  and 
that  the  property  has  never  been  remored  from  this  state^— onlesa 
Hammond  may  at  some  time  have  carried  the  notes  to  New  York, 
that  the  debtors  reside  in  this  state,  and  that  the  notes  are  in  this 
state,  in  the  hands  of  the  plaintiff.  •  Of  course  this  property  is  so  far 
here,  that  it  could  be  attached  here  and  held  on  debts  against  Ham* 
mond ;  and  if  it  is  not  to  be  treated  as  actnally  existing  here,  it 
would  be  very  difficult  to  tell  where  it  is  in  foct  situate. 

But  it  is  insisted  farther,  that,  provided  this  property  is  to  be  con-* 
sidered  as  having  its  actual  locality  in  this  state,  yet  that  personal 
chattels,  and  especially  debts  due,  having  no  fixed  situs,  CdUow  the 
person  of  the  owner,  and  are  considered  as  being  legally  situate 
where  the  owner  has  his  domicil;  and  from  this  it  ik  argued,  that 
personal  estate,  and  especially  debts,  cannot  be  taxed  by  the  state, 
within  whose  jurisdiction  they  actually  exist,  if  the  domieU  of  the 
owner  be  elsewhere. 

It  is  undoubtedly  true,  that,  by  the  generaHy  acknowledged  prin* 
ciples  of  public  law,  personal  chattels  follow  the  person  of  the 
owner,  and  that,  upon  his  death,  they  are  to  be  distributed  accord* 
ing  to  the  law  of  his  dmnicil;  and  in  general,  any  conveyance  of 
chattels,  good  by  the  law  of  his  own  domdl,  will  be  good  elsewhere. 
But  this  rule  is  merely  a  legal  fiction,  adopted  from  considerations 
of  general  convenience  and  policy,  for  the  benefit  of  commerce  and 
to  enable  persons  to  dispose  of  their  property,  at  their  decease, 
agreeably  to  their  wishes,  without  being  embarrassed  by  their  wa«l 
of  knowledge  in  relation  to  the  laws  of  the  country,  where  the  same 
is  situated.  But  even  this  doctrine  is  to  be  received  and  understood 
with  this  limitation,  that  there  is  no  positive  law  of  the  country, 
where  the  property  is  in  fact,  which  coBtravencs  the  law  of  his  d^m- 
icti;  for  if  there  is,  the  law  of  the  owner's  d^mieil  must  yield  to 
the  law  of  the  state,  where  the  property  b  in  &ct  situate. 

But  we  do  not  consider  this  doctrine,  in  relation  to  the  situs  of 
personal  chatteb  and  relating  to  its  transfer  and  distribution,  as  at 
all  conflicting  with  the  actual  jurisdiction  of  the  state,  where  it  ie 
sitaate,  over  it,  or  with  their  right  to  subject  it,  in  common  with  the 
other  property  of  the  state,  to  share  the  burthen  of  the  govern- 
ment, by  taxation.    Judge  Story,  in  his  Conflict  of  Laws,  page  19, 
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MjBy — **  Tbe  first  and  most  general  maxim,  or  prc^xwiuon,  is  that^ 
which  has  alreadj  been  adverted  to^  that  every  nation  poeaesses  an 
exdnsivesorareigntjrand  jarisdiction  within  its  own  territory.     The 
direct  conaeqnence  of  this  mie  b»  that  the  laws  of  every  state  afiect 
and  bind  directly  all  property,  whether  real  or  personal,  within  its 
territory,  and  all  persons,  who  axe  resident  within  it,  whether  natural 
bom  subjects,  or  aliens,  and  all  contracts  made  and  acts  done  witln- 
Ib  it    A  state  may  therefore  regulate  the  manner  and  circum- 
stances, under  which  propertyi  whether  reaJ,  or  personal^  or  in  ac* 
tion,  within  it^  shall  be  hdd,  transmitted^  bequeathed,  transferred, 
or  enforced,  the  condition,  capacity  and  state  of  all  persons  within 
it,  the  validity  of  contracts  and  other  acts  done  within  it,  the  result- 
ing rights  and  duties  growing  out  of  these  contracts  and  acts,  and 
the  remedies  and  modes  of  administering  justice  in  all  cases  calling 
for  the  interpositimi  of  its  tribunals  to  protecti  and  vindicate  and 
secute  the  wholesotne  agency  of  its  own  laws  within  its  own  do* 
mains."    Again,  Judge  Stort  says,  in  the  same  work,  page  462, — 
''A  nation,  within  whose  terriuny  any  personal  property  is  actually 
situate)  has  as  entire  dominion  over  it,  while  therein,  in  point  of 
sovereignty  ahd  jurisdiction,  as  it  has  over  immovables  situate  there* 
It  may  regulate  its  transfer,  and  subject  it  to  process  and  execution, 
and  provide  for  and  control  the  use  and  disposition  of  it  to  the  same 
extent,  that  it  may  exert  its  authority  over  immovable  property.'^ 
And  Judge  Storv  ^ipressly  states,  that  the  doctrine,  that  the  siiU9 
of  personal  property  follows  the  dowdcU  of  the  owner,  is  subject  to 
this  jurisdiction  and  right  of  the  state  where  the  property  is  situate 
in  fact.     Ch.  J.  Marshall,  in  giving  the  judgment  of  the  court  in 
the  celebrate  case  of  McCklhdk  v<  Biuit  of  MtajUtid,  4  Wheat. 
439,  expressly  recognises  tbb  doctrine  of  dominion  and  sovereignty 
in  the  state,  and  fiuther,  that,  as  a  necessary  incident  to  such  sever-* 
*>^y»  i^nd  co-extensive  with  it,  is  the  power  of  taxation.     Chancel<> 
lor  Kent  also  recognizes  this  doctrine^  to  its  fullest  extent.     1  Kent 
M6. 

The  only  case,  which  has  heed  shown  to  the  court,  which  at  all 
eonflicU  with  this  doctrine,  is  the  case  of  Union  Bank  of  Tennessee 
Vi  The  State  of  Tennessu,  9  Yerg.  490.  We  have  only  a  short  note 
of  that  case,  and  from  that  it  would  seem,  that  the  principal  ques» 
tion  in  tbe  ease  was,  whether  the  stock  of  that  bank  was  taxable  at 
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a]],-^he  bank,  by  its  charter,  having  agreed  to  pay  the  state  one 
half  of  one  per  cent  annually  on  its  capital  stock,  for  the  privilege  of 
banking;  and  the  court  held,  that  the  stock  of  the  bank  could  not 
be  taxed  at  all.  It  is  stated  in  the  note  of  the  case  furnished  us, 
however,  that  the  court  in  that  case  held  farther,  that,  if  taxable, 
such  part  of  the  stock  as  was  owned  out  of  the  state  could  not  be 
taxed,  on  the  ground  that  it  was  a  mere  ckoH  m  €Kiion  and  mast  be 
taxed  where  the  owner  resides.  We  are  fully  satisfied,  however, 
that,  by  all  the  well  settled  and  acknowledged  principles  relating  to 
the  power  of  sovereign  states,  they  have  the  power  to  tax  all  persons, 
or  property,  within  their  jurisdiction ;  and  such  has  been  the  settled 
practice  in  this  state,  not  only  in  reference  to  property  which  is 
tangible)  but  also  that  which  is  incorporeal,  such  as  shares  in  manu- 
facturing and  banking  corporations.  Such,  also,  seems  to  be  the 
practice  in  the  state  of  New  Hampshire ;  Smith  ▼.  BurUy  tt  al, 
9  N,  H.  428 ;  and  we  have  no  doubt  such  is  the  general  practice  of 
the  states. 

We  are  not  only  satisfied,  that  this  method  of  taxation  is  well 
founded  in  principle  and  upon  authority,  but  we  think  it  entirely 
just  and  equitable,  that,  if  persons  residing  abroad  bring  their  prop* 
erty  and  invest  it  in  this  state,  for  the  purpose  of  deriving  profit  from 
its  use  and  employment  here,  and  thus  avail  themselves  of  the  ben- 
efits and  advantages  of  our  laws  for  the  protection  of  their  property^ 
their  property  should  yield  its  due  proportion  towards  the  support  of 
the  government,  which  thus  protects  it  And  as  this  power  of  taza* 
tion  in  this  state  is  <mly  to  be  exercised  in  cases,  where  such  prop* 
erty  is  not  shown  to  be  taxed  to  the  real  owner,  where  he  reaide$» 
we  think,  that  there  is .  no  reason  for  saying,  that  this  power  has 
been  attempted  to  be  exercised  in  any  unjust  spirit,  or  that  its  exer* 
cise  shows  any  want  of  proper  comity  in  our  state  government,  tn 
short,  we  are  all  fully  agreed,  that  the  case  comes  within  our  laws 
upon  this  subject,  and  that  the  legislature,  in  the  passage  of  those 
laws,  did  not  exceed  their  legitimate  powers  upon  the  subject ;  and 
consequently  we  find  no  error  in  the  proceedings  of  the  county 
court ;  and  the  judgment  of  that  court  is  affirmed. 


ai 


\ 


Digitized  byCjOOQlC 


lea  ADDISON  COUNTY. 


Adams  et  al.  v.  Adami  et  al.»  Adm'n. 


Edric  Adams  and  Others  v,  Hiram  Adams  and  Harry  Adams^ 
Administrator  of  Friend  Adams. 

The  jorudictiou  of  the  connty  court,  as  an  appellate  court  in  probate  matters, 
is  measared  only  by  tbe  extent  of  the  jarisdiction  of  the  probate  coort;  it  is  an 
appellate  coort  for  the  re-hearing  and  re-examination  of  all  subjects,  which 
have  been  acted  upon  in  the  court  below. 

It  eonstitntes  no  objection  to  the  right  of  a  party  to  appeal^  that  the  order  or  de- 
cree of  the  probate  coort  appealed  from  was  in  reference  to  a  matter  resting  in 
the  discretion  of  that  coort 

Bnt,  in  order  to  entitle  the  party  to  sppeal,  the  order  or  decree  appealed  from 
most  have  been  one,  which  made  a  final  disposition  of  the  subject  matter  in  the 
probate  court. 

The  probate  court  have  the  power  to  re-open  and  revise  their  decree,  in  adjodi- 
eating  npon  an  administrator's  accoont,  so  far  as  to  charge  the  administrator 
with  advancements  and  assets  not  mentioned  in  the  decree;  and  the  denial  of 
the  prayer  of  a  petition  to  exercise  such  power  is  the  sobject  of  an  appeal. 
And  the  probate  coort  have  also  the  power,  and  it  woold  be  their  doty,  open 
the  proof  of  fraud,  accident,  or  mistake,  in  the  adjostment  of  any  item  in  the 
former  accoont,  to  alter  and  correct  it  in  socb  manner,  as  to  make  it  what  it 
ought  to  have  been. 

Appeal  from  the  probate  court  for  the'  district  of  New  Haven. 
Edric  Adams  and  others,  heirs  of  Friend  Adamsi  deceased,  after  a 
decree  of  the  probate  court  allowing  the  administrators'  account, 
and  determining  the  amount  of  advancements  to  the  several  heirs, 
and  ordering  partition  and  distribution  of  the  real  and  personal  es- 
tate among  the  several  heirs,  and  after  the  time  for  taking  an  appeal 
therefrom  had  expired,  petitioned  the  probate  court  to  re-open  and 
revise  the  decree,  so  far  as  to  allow  a  farther  examination  and  ad* 
jostment  of  the  account  as  to  other  matters,  not  appearing  of  record, 
and  as  to  other  assets,  real  and  personal,  in  the  hands  of  the  admin- 
istrators,— ^the  petitioners  alleging,  among  other  things,  as  grounds 
for  their  application,  that  large  sums  of  money,  not  accounted  for  by 
the  administrators,  who  were  also  heirs  to  the  estate,  had  been  re- 
ceived by  them,  as  advancements,  in  the  life-time  of  the  deceased, 
and  that  large  amounts  of  property,  belonging  to  the  estate,  had 
come  to  their  hands  as  assets,  and  had  not  been  accounted  for,  or 
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mentioned  in  the  decree.  After  due  notice  to  alt  concerned,,  the 
probate  court,  upon  hearing  the  parties,  decided  not  to  grant  the 
prayer  of  the  petition ;  upon  which  the  petitioners  took  an  appeal 
to  the  county  court.  In  the  county  court  the  administrators  filed  « 
motion  that  the  appeal  be  dismissed. 

The  county  court,  December  Term,  1846, — Bennett,  J.,  pre- 
siding,— fro  forma  dismissed  the  appeal.   Exceptions  by  petitionera, 

P.  C,  Tucktr  and  C  D.  Kasson  for  petitioners. 

By  the  Revised  Statutes,  chap.  44,  sec.  28,  the  probate  court  is 
bound  to  allow  an  appeal  from  **  any  order ^  sentence^  decree^  or  do- 
ni^*'  made  by  them ; — and  by  sec.  526  it  is  provided,  that  the  coun- 
ty court  **  shall  have  appellate  jurisdiction  of  all  matters  originally 
within  the  jurisdiction  of  the  probate  court.^  If,  therefore,  the 
dismissing  of  the  petition  by  the  probate  court  was  an  order,  sen- 
tence, decree,  or  denial,  or  if  it  was  of  a  matter  within  the  jurisdie- 
tion  of  the  probate  court,  the  appeal  is  well  taken.  Shumway  t. 
Bhumway,  2  Vt.  340.  Woodward  v.  8pear,  10  Vt  423.  Smith  t. 
iltx,  9  Vt.  240.  The  test  of  what  is  discretionary  with  the  probate 
court,  and  not  revisable,  is,  to  inquire  if  the  order,  or  denial,  were 
jftnal  upon  the  subject  matter  before  the  court.  The  discretion, 
which  it  is  sometimes  said  is  not  revisable,  is,  if  ever  it  be  so  in  the 
probate  court,  exercised  upon  some  interlocutory  or  cdlatera!  mat* 
ter,  as  on  a  question  of  continuance,  or  mode  of  notice,  or  the  like. 

But  if  the  court  think  the  motion  to  dismiss  may  be  treated  as  a 
demurrer  to  the  petition,  and  so  sustain  the  dismissal  on  the  ground 
that  the  decree  bdow  was  correct,  then  we  contend,  that  there  was 
error  in  the  decree.  It  is  a  common  principle,  that  courts  generally 
have  power  to  correct  their  own  errors ;  Toller's  Ex'rs  185*  Hi^  <% 
Smith,  8  Vt.  370 ;  2  Vt.  340;  9  Vt.  240;  and  the  former  decree 
should  have  been  so  far  reroked,  as  to  open  the  amount  of  the  bal^r 
ances.  If  the  administrator's  account  can  be  opened,  as  in  Probait 
Court  V.  Merriam,  8  Vt  234,  by  showing  new  facts,  and  other 
property  in  their  hands,  then  why  not  be  allowed  to  show  farth« 
advancements^  fraudulently  suppressed,  and  so  increase  the  balancp 
for  distribution  T 
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F.  E.  Woodbrulge  and  A.  Peek  for  defendants. 

The  decision  of  the  probate  court,  in  opening  or  refusing  to  open 
their  former  decree,  on  petition,  is  merely  a  matter  of  discretion, 
from  which  no  appeal  lies.  There  are  certain  discretionary  powers 
incident  to  all  courts,  however  limited  their  jurisdiction,  in  the  ex- 
ercise of  which  their  decisions  are  final.  The  decision  in  question 
falls  within  this  principle,  as  the  power  of  the  probate  court  to  en* 
tertain  such  petition  is  not  given  by  statute,  but  exists  as  incident  to 
the  probate  court,  from  analogy  to  the  practice  of  other  courts  in 
allowing  motions  and  petitions  to  correct  their  proceedings,^which 
are  exclusively  matter  of  discretion. 

The  case  of  Heirs  of  Smith  v.  Rix,  AdmW,  9  Vt.  240,  differs 
from  this,  and  does  not  contravene  the  principle  contended  for.  No 
question  was  there  made  as  to  the  right  of  appeal ;  the  only  quea- 
tion  was  as  to  the  jurisdiction  of  the  probate  court  over  the  peti- 
tion. The  errors,  in  that  case,  appeared  on  the  face  of  the  decree, 
and  were  admitted  by  the  petitionee  in  the  probate  court.  It  is  evi- 
^dent,  that  in  that  case  the  probate  court  denied  a  hearing  upon  the 
merits  of  the  petition.  In  this  case  a  full  hearing  was  allowed,  and 
the  decision  was  based  upon  it. 

Any  matter,  not  included  in  the  former  decree  settling  the  admin- 
istrators' account,  is  a  proper  subject  matter  for  a  new  accounting ; 
and  for  that  purpose  there  is  no  necessity  for  opening  the  former  do* 
cree. 

The  opinion  of  the  court  was  delivered  by 

Hall,  J.  The  question  for  consideration  is,  whether  the  appeal 
was  properly  dismLned  by  the  county  court.  The  statute, — Rer. 
Stat,  ch.  44,  sec  26,  27,«-^rovides,  that  the  county  court  shall 
hare  appellate  jurisdiction  of  ail  matters  originally  within  the  juris- 
diction  of  the  probate  court;  and  that  the  supreme  court  shall  have 
jurisdiction  of  ail  questions  of  law,  arising  in  the  course  of  the  pro- 
ceedings of  the  county  court,  in  probate  matters,  in  the  same  man» 
aer  as  is  provided  by  law  in  other  cases.  It  Is  obvious,  that  the  re» 
spective  jurisdictions  of  the  county  and  supreme  courts,  in  probate 
matters,  are  essentially  and  radically  different.  The  jurisdiction  of 
the  county  court,  as  an  appellate  court,  is  measured  only  by  the  ex- 
tent of  the  jurisdiction  of  the  probate  court ;  it  is  not  limited  to  any 
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particular  questiooSy  that  arise  in  tbe  probate  coort,  or  confined  to  a 
portioQ  of  the  boainess  transactions  there,  but  is  expressly  extended 
over  all  matters,  which  are  within  the  jurisdiction  of  ibat  court.  It 
is  an  appellate  court  for  the  re-hearing  and  re-examination  of  all 
subjects,  which  have  been  acted  upon  in  the  court  below. 

The  supreme  court,  in  probate  matters,  is  a  court  of  errors,  for 
the  revision  of  questions  of  law  arising  in  the  county  court,  the 
same  as  in  other  cases.  Questions,  which  arise  in  the  county  court, 
in  such  cases,  the  decision  of  which  depends  upon  the  exercise  of 
the  discretion  of  the  court,  are  not  questions  of  law,  and  hence  can- 
not  be  revised  in  the  supreme  court.  But  that  the  probate  court 
exercises  a  discretian  in  any  order,  or  decree,  it  may  make,  can 
form  no  criterion  for  determining  the  right  of  a  party  to  appeal 
The  st^ute  has  neither  expressly,  nor  by  implication,  made  any 
such  exception  to  the  right.  On  the  contrary,  the  twenty  eighth 
section  of  tlie  same  chapter  declares,  that  an  appeal  may  be  taken 
from  '^  any  order,  sentence,  decree  or  denial  of  the  probate  court." 

The  practical  construction  of  the  statute  is  believed  to  have  been 
in  conformity  to  its  language.  Numerous  cases  might  be  men- 
tioned,  where  appeals  have  been  taken  and  acted  upon  in  the  su« 
preme  court,  where  the  questions  were  merely  those  of  fiict,  or 
determinable  only  by  the  exercise  of  discretion.  The  amount  of 
personal  estate  to  be  set  to  a  widow, — ^within,  perhaps,  certain  limits^ 
•wis  mere  matter  of  discretion.  In  the  sdection  of  a  guardian  th^ 
probate  court  has  no  other  guide,  but  that  of  its  discretion,  and  this 
discretion  has  the  widest  possible  range,  and  yet  it  is  believed  no 
one  ever  doubted,  but  that  an  appeal  lay  in  these  and  other  like 
eases,  and  that  the  decision  of  the  probate  court  was  subject  to  re* 
examination  and  reversal  in  the  appellate  court.  If,  therefore,  the 
granting  or  denial  of  the  prayer  of  the  petition,  in  this  case,  were 
matter  of  discretion  in  the  probate  court,  that  formed,  of  itself,  no 
reason  for  dismissing  the  appeal  from  the  county  court 

In  analogy  to  all  our  statute  provbions  relating  to  appeals  iron) 
an  inferior  to  a  superior  court,  the  order,  sentence,  decree^  or  de« 
nial,  fi'om  which  an  appeal  is  to  be  taken,  must  doubtless  be  a  final 
one ; — that  is  to  say,  it  must  be  a  final  disposition  of  the  subject 
matter  before  the  court.  Such  orders,  or  denids,  as  relate  merely 
\o  the  time  and  mode  of  proceeding  of  the  court,  in  arrirtng  at  the 
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final  result  upon  the  principal  matter, — sach  as  adjournments  of  the 
hearing,  the  rejection  or  admission  of  evidence,  6lc.,  are  but  inci* 
dental  to  the  main  question, — are,  in  fact,  a  part  of  it,  and  need 
not,  therefore,  be  the  subject  of  appeal.  Ah  appeal  from  the  main 
question  takes  with  it  all  those,  which  are  incidental  to  it,  and  makes 
the  wh(de,  in  effect,  the  subject  of  revision  on  appeal.  The  decis- 
ion of  the  probate  court  in  this  case,  denying  the  relief  sought  hj 
the  petition,  was  a  final  disposition  of  the  matter  before  the  court, 
and  was  in  that  respect  a  denial,  from  which  an  appeal  might  be 
taken. 

It  was  suggested  at  a  former  argument  of  this  case,  that  the  ap- 
peal was  taken  from  a  decision  of  the  probate  court  upon  a  subject 
not  within  its  jurisdiction,  and  that  therefore  the  appeal  was  properly 
dismissed.  If  it  were  a  new  question,  it  might,  perhaps,  be  matter 
for  serious  consideration,  whether  the  adjudication  of  the  probate 
court,  upon  an  administrator's  account,  should  not  be  held  conclu- 
sive upon  all  matters,  that  might  and  ought  to  have  been  taken  into 
considerati<m  and  acted  upon  ;  and  whether  the  balance  found  due 
should  not  be  binding  on  all  the  parties.  The  inconvenience  and 
increased  expense  and  delay,  which  must  necessarily  attend  a  far- 
ther hearing  upon  matters,  that  might  have  been  acted  upon  at  the 
time  of  the  former  decree,  doubtless  form  strong  objections  to  the 
allowance  of  such  a  hearing.  But,  on  the  other  hand,  it  is  to  be 
considered,  that  the  account  of  an  administrator  oilen  embraces 
a  great  variety  of  matters,  with  which  few  but  himself  can  be  sup- 
posed to  be  familiar,  and  that  the  very  nature  of  his  trust  gives  him 
a  great  advantage  over  the  heirs  and  creditors  in  the  adjustment  of 
his  account.  Hence  the  necessity  has  been  felt  of  giving  to  others, 
interested  in  the  estate,  the  right  subsequently  to  charge  him  with 
matters  not  before  credited  by  or  charged  against  him ;  and  even, 
under  peculiar  circumstances,  to  allow  of  a  re-examination  and  cor- 
rection of  items  previously  acted  upon. 

In  Rix  V.  Heirs  of  Smith,  8  Vt.  365,  it  was  held,  that  a  decree 
of  the  probate  court  in  the  settlement  of  an  administrator's  account 
was  not  conclusive  upon  any  matters,  which  were  not  brought  un* 
der  consideration  in  the  adjustment  of  his  account;  and  it  was  also 
declared  by  the  court,  that  the  probate  court  might,  by  a  direct  pro- 
ceeding upon  a  former  decree,  reconsider  and  revise  its  former  de- 
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cision  upon  specific  allowances  in  the  accoant,  and,  in  that  mode, 
correct  the  errors  of  a  former  decree.  In  Heirs  of  Smith  v.  Rix, 
9  Vt.  240,  the  supreme  court,  at  that  time  the  appellate  court,  did, 
on  an  appeal  from  a  decree  of  the  probate  court,  denying  the  prayer 
of  a  petition  for  the  rcTision  of  a  former  decree,  alter  and  correct 
allowances  formerly  made  and  certify  its  decision  to  the  probate 
court  In  that  case  there  was  a  motion  in  the  supreme  court  to  dis- 
miss the  appeal,  which  was  oTerrnled.  That  case  is  therefore  a 
direct  authority  for  sustaining  the  appeal  in  this.  In  Massachusetts, 
where  the  jurisdiction  and  course  of  proceedings  in  the  probate 
court  are  similar  to  ours,  the  like  power  of  that  court  over  its  pro- 
ceedings has  long  been  recognized  and  acted  upon.  Steams  v. 
Stearns,  1  Pick.  157.  Stetson  v.  Bass,  9  Pick.  27.  Boynton  v. 
Dyer,  18  Pick.  1.  This  power  of  revision  of  previous  proceedings, 
in  some  form  or  other,  has  always  been  considered  as  incidental  to 
all  courts  of  general  jurisdiction,  and,  from  the  nature  and  character 
of  the  proceedings  of  the  probate  court,  seems  peculiarly  necessary 
to  its  safe  and  satisfactory  administration  of  justice. 

Whatever  may  have  formerly  been  the  views  of  the  different  mem- 
bers of  the  court  upon  this  case,  I  am  authorized  to  say,  that  aU, 
who  have  heard  it  at  the  present  term,  now  concur  in  the  qpinion, 
that  the  probate  court  had  the  power  to  re-open  and  revise  the 
former  decree,  so  far  as  to  charge  the  administrators  with  advance- 
ments and- assets  not  mentioned  in  the  decree,  and  that  the  deniaf' 
of  the  prayer  of  the  petition  was  the  subject  of  an  appeal.  And  we 
farther  concur  in  the  opinion,  that  the  probate  court^had  the  power, 
and  that  it  would  be  the  duty  of  such  court,  upon  the  proof  of  fraud, 
accident,  or  mistake,  in  the  adjustment  of  any  items  in  the  former 
account,  to  alter  and  correct  it  in  such  manner,  as  to  make  it  what 
it  ought  to  have  been. 

We  are  not  called  upon  to  say,  what  the  probate  court  ought  tc^ 
have  done  with  the  petition  in  this  case.  The  decision  of  that  court,, 
upon  the  hearing  before  it,  might  have  been  right  All  we  say  is, 
that  the  parties,  feeling  aggrieved  by  it,  had  a  right  to  have  the  de- 
cision reviewed  on  appeal. 

The  result  is,  that  the  judgment  of  the  county  court,  dismissing 
the  appeal,  is  reversed,  and  the  case  is  remanded  to  the  county 
court  for  iarther  proceedings. 
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Executor  of  Hamblin  Conyerse  v,  Erastus  Converse. 

A  lower  degree  of  intellect  is  reqaisite  to  make  a  will,  than  to  make  a  contract. 
Bat  in  the  former  case  something  more  is  required  than  mere  pauive  memory. 
There  most  be  sufficient  aeiive  meni<nry  to  collect  and  retain  the  elementi  of 
the  bnsineas  to  be  performed,  for  a  sufficient  time  to  perceive  their  obvioas  re- 
lation to  each  other. 

In  this  case  the  court  below  instrocted  the  jury,  that  the  validity  of  the  will  in 
qnestion  must  depend  upon  whether  the  testator  had  snfficient  mental  capacity 
to  execute  it,  at  the  time  it  was  eieented ;  that  he  must  then  have  been  of 
aonnd  disposing  mind  3  that  this  did  not  imply,  that  the  powers  of  the  mind 
must  not  have  been  weakened,  or  impaired,  by  disease,  or  old  age;  that  it 
would  not  be  sufficient,  that  the  testator  might  be  able  to  understand  a  question 
and  answer  it  in  a  rational  manner,  nor  was  it  necessary,  that  he  should  have 
such  a  capacity  of  mind,  as  would  justify  his  engaging  in  complex  and  intricate 
burinees;  but  that  the  jury  mast  be  satisfied,  in  order  to  justify  them  in  estab* 
lisbing  the  will,  that  the  testator,  when  he  made  it,  was  capable  of  knowing 
and  understanding  the  nature  of  the  bnsineas  be  was  then  engaged  in,  and  the 
elements  of  which  the  will  was  composed^  and  the  disposition  of  his  property » 
as  therein  provided  for,  both  as  to  the  property  he  meant  to  dispose  of  by  his 
will,  and  the  persons  to  whom  he  meant  to  convey  it,  and  the  manner  in  which 
it  was  to  be  distributed  between  them.  And  it  was  held,  that  herein  there  was 
no  error. 

Appeal  from  a  decree  of  the  probate  court,  allowing  the  will  of 
Hamblin  Converse.  Trial  by  jury,  December  Term,  1848, — ^Ben* 
NETT,  J.  presiding. 

On  trial,  ailer  the  executor  had  given  evidence  to  prove  the  form- 
al execution  of  the  will,  the  defendant  introduced  testimony  tending 
to  prove,  that  the  testator,  at  the  time  of  making  the  will,  was  about 
seventy  eight  years  of  age,  and  that  as  early  as  1844  be  was  afflicted 
with  a  disease  of  the  brain,  which  was  incurable  and  progressive, 
and  that  he  lost  all  reason  for  some  months  before  he  died ;  and 
physicians  were  called,  who  gave  it  as  their  opinion,  that  the  testa* 
tor  might  do  common  business,  with  which  he  was  familiar,  but  that 
he  would  not  be  able  to  enter  into  any  new  or  complicated  business, 
and  that  no  reliance  could  be  placed  on  the  action  of  his  mind. 

The  executor  introduced  evidence  tending  to  prove,  that  the  tes' 
tator,  at  the  time  of  making  the  will,  and  before  and  after,  was  of 
sound  mind,  and  capable  of  transacting  all  kinds  of  business. 
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The  defendant  reqaested  the  court  to  charge  the  jury,  that,  if  the 
testator  was  feeble  in  body  and  mind,  and  sobjeet  to  a  disease  of  the 
brain,  which  was  continuoas  and  progresstTe,  and  his  memory  and 
mind  were  so  impaired,  that  he  could  not  act  upon  important  bnsi- 
ness  with  reason  and  judgment,  he  was  incapable  of  making  a  will. 

But  the  court,  among  other  things  not  objected  to,  instructed  the 
jury,  that  the  validity  of  the  wil]  in  qaestion  must  depend  upon  the 
fiict,  whether  the  testator  had  sufficient  mental  cq>acity  to  execute 
it,  at  the  time  it  was  executed ;  and  that,  to  give  it  effect,  he  must 
then  have  been  of  sound  disposing  mind ;  but  that  this  did  not  in 
any  way  imply,  that  the  powers  of  the  mind  must  not  have  been  weak* 
ened,  or  impaired,  by  disease,  or  old  age ;  and  in  regard  to  the  de» 
gree  of  capacity,  which  the  jury  must  be  satisfied  the  testator  poe- 
sessed  at  the  time  of  making  the  will,  the  court  told  the  jury,  that 
it  would  not  be  sufficient,  that  he  might  be  able  to  comprehend  and 
understand  a  question  which  might  be  propounded  to  him,  and  an* 
swer  it  in  a  rational  manner,  nor  was  it  necessary,  that  he  should 
have  such  a  capacity  of  mind,  as  would  justify  his  engaging  in  com- 
plex and  intricate  business;  but  that  the  jury  must  be  satisfied,  in 
order  to  justify  thein  in  establishing  the  will,  that  the  testator,  when 
he  made  it,  was  capable  of  knowing  and  understanding  the  nature 
of  the  business  be  was  then  engaged  in,  and  the  elements  of  which 
the  will  was  composed,  and  the  disposition  of  his  property,  as  there- 
in provided  for,  both  as  to  the  property  he  meant  to  dispose  of  by 
his  will,  and  the  persons  to  whom  he  meant  to  convey  it,  and  the 
manner  in  which  it  was  to  be  distributed  between  them ;  and  that, 
if  they  found  all  this,  it  should  be  found,  that  he  had  sufficient  ca- 
pacity to  make  the  will  in  question,  but  otherwise  not 

The  jury  returned  a  verdict  establishing  the  will.  Exceptions  by 
defendant. 

JET.  Se^wumr  and  iMuky  Sf  Beckmith  for  defendant,  cited  6  Co.  /i 
23;  8  Vin.  43 ;  2  Hagg.  84;  2  Eccles.  R.  348. 

/.  PitrpwU  and  A.  Peek  for  plaintiff,  cited  3  Wash.  C.  C.  R. 
587;  4  lb.  261 ;  0  Conn.  102 ;  8  Mass.  371 ;  Roberto  on  Wills  30. 
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The  opinion  of  the  court  was  delivered  bj 

Rbjdfield,  J.  The  subject  involTed  in  this  case  is  one  of  some 
difficulty.  It  is  not  easy  to  lay  down  any  precise  rule,  as  to  what 
exact  amount  of  mental  capacity  is  sufficient,  to  enable  one  to  dis- 
pose of  property  by  will.  The  rule  laid  down  by  the  judge  in  this 
case,  in  summing  up  to  the  jury,  seems  to  have  been  rather  a  medi«> 
nm  one,  rather  sensible  and  judicious,  and  if  we  reversed  the  judg- 
ment, we  could  hardly  expect  to  prescribe  a  safer  or  more  intelligi- 
ble one.  Every  man  will  have  his  own  mode  of  expressing  the 
thing.    The  rule  of  one  is  very  little  guide  to  another. 

I  hare  myself  usually  told  a  jury,  in  these  cases,  that  less  mind  is 
ordinarily  requisite  to  make  a  will,  than  a  contract  of  sale,  under- 
standingly,  for  the  reason,  thai  in  contracts  of  sale  there  are 
usually  two  parties,  and  some  degree  of  antagonism  between  their 
interests  and  efforts ; — so  that  here  mind  is  opposed  to  mind,  and 
consequently  it  is  somewhat  more  difficult  to  see  clearly  the  just 
bearing  of  all  the  relations  presented,  than  under  the  common  cir- 
cumstances of  making  a  will,  where  one  is  left  free  to  act  upon  his 
own  perceptions  merely.  Bat  this  is  not  always  the  case  in  making 
a  will.  One  may  be  beset  by  an  army  of  harpies,  in  the  shape  of 
hungry  expectants  for  property,  altogether  more  perplexing  than  the 
ordinary  circumstances  attending  a  disposition  of  property  by  sale. 

But  it  may  be  safe,  no  doubt,  to  affirm,  that,  in  making  any  con- 
tract understandingly,  one  must  have  something  more  than  mere 
passive  memory  remaining.  He  must  undoubtedly  retain  sufficient 
active  memory,  to  cdleet  in  his  mind,  without  prompting,  particu- 
lars, or  elements,  of  the  business  to  be  transacted,  and  to  hold  them 
in  his  mind  a  sufficient  length  of  time  to  perceive,  at  least,  their 
more  obvious  relations  to  each  other,  and  be  able  to  form  some  ra- 
tional judgment  in  relation  to  them.  The  elements  of  such  a  judg- 
ment should  be,  the  number  of  his  children,  their  deserts,  with  refer- 
ence to  conduct  and  capacity,  as  well  as  need,  and  what  he  had  be- 
fore done  for  them,  relatively  to  each  other,  and  the  amount  and 
condition  of  his  property,  with  some  other  things,  perhaps.  The 
capability  of  men  in  health  to  form  correct  judgment  in  such  mat- 
ters is  no  doubt  very  unequal,  and,  when  there  is  no  inherent  incon- 
gruity in  the  will  itself,  and  no  just  ground  to  suspect  improper  in- 
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flaence,  juries  are,  and  perhaps  should  be,  very  liberal  in  sustaining 
testamentary  dispositions.  But  there  must  undoubtedly  be  some 
limit.  When  one  is  confessedly  in  a  condition  to  be  constantly  liable 
to  commit  the  most  ludicrous  mistakes,  in  regard  to  the  most  simple 
and  familiar  subjects,  he  ought  not  to  and  cannot  make  a  will. 

Judgment  affirmed. 
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Edward  H.  Aiken  and  Daniel  Aiken  v.  Milo  W.  Smith. 

The  defendant  entered  into  a  contract  with  A.  in  writing,  not  under  aeal,  by 
which  he  agreed  '*  to  let "  to  A.  a  certain  farm,  to  commence  on  the  first  of 
April,  1842,  and  continoe  from  year  to  year  tor  the  term  of  five  yean  or  m 
long  as  the  parties  shonld  agree  and  be  satisfied,  reserving  to  either  party  the 
right  to  terminate  the  contract  by  giving  one  month's  notice  in  writing, — thci 
produce  of  the  farm  "  to  be  eqoally  divided  by  weight,  or  measure,  between 
the  parties;**— J3e/<;,  that  although  this  gave  to  A.  an  interest  in  the  land,  and 
a  right  to  occupy  it  without  molestation  from  the  defendant,  while  be  continued 
in  the  performance  of  the  contract,  yet  that  it  did  not  constitute  a  lease  of  the 
Isrm,  but  that  A.  was  a  quati  tenant  at  will,  while  the  contract  continued  in 
force,  and  that  the  defendant  and  A.  were  tenants  in  common  of  the  growbg 
crops,  and  of  the  produce  of  the  fiirm  before  severance. 
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HM,  alio,  dttt  the  interett  of  A.  in  &e  growing  erops,  before  feveianee,  wu 
anignable,  and  that  the  plaintiff,  haying  received  from  A.  a  legal  aasigiinieat  of 
his  intereit,  became  tenant  in  common  with  the  defendant,  in  place  of  A.,  and 
might  Boatain  an  action  of  account  against  the  defendant,  to  recover  his  jnst 
proportion. 

Hdd,  alsot  that  the  right  of  the  plaintiff  to  sustain  snch  action  was  not  afiected  by 
the  fact,  that  the  defendant,  snbseqnent  to  the  assignment  from  A.  to  the  plain* 
tiff»  had  caosed  an  undivided  half  of  the  produce  of  the  farm  to  be  attached  and 
■old  upon  execution  as  the  property  of  A.,  and  bad  himself  become  the  purcha- 
ser at  the  sheriff's  sale. 

Ths  case  of  Hurd  v  Darling  H  al.,  14  Vt  214«  16  Vt.  S77,  examined,  and  the 
correctness  of  the  decision  questioned,  by  Bbitnxtt,  J. 

Evidence,  in  an  action  of  account,  that  the  plaintiff,  being  tenant  in  common  with 
the  defendant  of  personal  property,  of  which  the  defendant  had  obtained  the 
possession,  told  the  defendant  to  return  the  property,  or  pay  for  it,  or  he  would 
sue  him,  and  that  the  defendant  denied,  that  the  plaintiff  had  any  right  to  the 
property,  was  held  sufficient  to  sustain  the  issue,  upon  the  part  of  the  plaintiff, 
upon  a  plea,  alleging  the  want  of  a  special  demand  upon  the  plaintiff  to  render 
his  account,  before  action  brought. 

The  auditor,  in  an  action  of  account,  has  no  authority  to  audit  the  book  accounts 
of  the  parties;  and  if  the  parties  present  their  book  aeoomts  before  him,  it  will 
be  considered,  so  far,  a  submission  to  his  decision  as  an  arbitrator,  and  any  de- 
cision, which  he  may  make  thereon,  will  be  held  final. 

Account,  in  several  coants,  charging  the  defendant  aa  bailiff,  and 
bailiff  and  receiver,  for  the  common  benefit  of  the  plaintiflb  and  de- 
fendant, of  a  quantity  of  oats,  corn,  hay,  peas  and  wheat,  in  which 
it  was  alleged  the  plaintiffs  and  defendant  had  an  equal  interest,  as 
tenants  in  common.  The  defendant  pleaded,  that  the  plaintiffs  did 
not,  previous  to  the  commencement  of  the  suit,  demand  of  the  de- 
fendant, that  he  render  his  account  for  the  time  during  which  he 
was  alleged  to  have  been  bailiff  of  the  common  property ^ — and  that 
he  was  never  bailiff,  as  alleged, — and  that  the  plaintiffii  and  ^defend- 
ant were  never  tenants  in  common  of  the  property  described  in  the 
declaration, — and  that  the  defendant  was  never  bailiff  and  receiver^ 
as  alleged ;  and  the  defendant  gave  notice,  that  be  should  prove, 
that  he  attached  the  property,  as  belonging  to  one  Austin,  by  virtue 
o{  a  writ  of  attachment  in  his  favor  against  Austin,  and  caused  it  to 
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be  sold  opoQ  the  eiecotion  obtained  thereon.  Trial  by  the  court, — 
Williams,  Ch.  J.,  presiding. 

On  trial  it  appeared,  that  the  property  described  in  the  plaintiffs' 
declaration  consisted  of  the  crops  raised  upon  the  farm  of  the  de- 
fendant in  the  year  1843  by  Ashley  Austin,  under  an  agreement  in 
writing  between  the  defendant  and  Austin,  not  under  seal,  which 
was  in  these  words : — 

''  Articles  of  agreement  made  this  twelflh  day  of  March,  1848, 
'  between  M.  W.  Smith,  of  the  one  part,  and  Ashley  Austin,  of  the 

*  other  part,  witnesseth, — ^That  said  Smith  agrees  to  let  to  said  Aus- 

*  tin  his  farm  lying  north  of  the  village  of  Benson,  called  the  Chapin 
'  lot,  as  follows,  Tiz.,  to  commence  on  the  first  of  April,  1842,  and 

*  continue  from  year  to  year  for  the  space  of  five  years  from  that 
'  date,  or  so  long  as  the  parties  shall  agree  and  be  satisfied,  and  one 

*  month  written  notice  shall  be  given,  in  case  either  party  shall  wish 
'  to  put  an  end  to  this  contract.  Said  Austin  takes  said  farm  after 
'  the  usual  custom  of  farmers,  that  is  to  say,  the  produce  of  said 

*  farm  is  to  be  equally  divided  by  weight  or  measure  between  the 
'  parties ;  said  Austin  is  to  cultivate  said  farm  in  a  judicious,  hus- 
'  bandlike  manner,  and  harvest  all  crc^s  in  due  season.     It  is  far- 

*  ther  agreed,  that  said  Smith  shall  pay  said  Austin  for  all  new  per- 

*  manent  fence,  that  said  Austin  shall  build  on  said  farm  with  said 
'  Smith's  assent,  and  such  fences  as  now  stand  on  said  lot  said  Austin 
^  shall  put  and  keep  in  as  good  repair,  as  when  taken ;  that  what  work 
^  the  said  Austin  shall  do  for  said  Smith  between  the  first  of  April 
'*  and  first  of  October,  in  building  fences,  d&c.,  shall  be  at  the  rate 

*  of  916  per  month,  except  in  the  season  of  haying,  said  Austin 
'boarding  himself;  said  Smith  may  turn  in  the  work  of  other 
■'  hands,  as  he  shall  choose,  as  well  as  team  work.  Said  Austin 
'  shall  enclose  and  reduce  to  cultivation,  the  present  season,  not  less 
'  than  six  acres  of  the  best  of  the  land  on  the  west  side  of  the  high- 
'  way  for  enclosing,  which  said  Smith  will  furnish  materials  and  pay 
^  said  Austin  for  his  labor,  as  above.     Said  Smith  puts  on  said  lot 

*  the  Cramton  mare,  with  harness,  ploughs,  chains,  &c.,  and  is  to 
'  have  the  use  of  them,  when  said  Austin  is  not  using  them.    No 

*  wood  is  to  be  cut  on  the  premises,  except  that  said  Smith  shall  cut 

*  such  as  shall  be  in  the  way  of  cultivating  said  farm,  and  may  cut 

*  other,  as  he  shall  see  fit.    Said  Smith  also  puts  on  said  farm  thirty 

*  sheep,  the  same  that  are  on  the  same  now,  and  two  yearling  steers, 
'  which  are  to  be  kept  on  said  lot  at  the  like  rate,  except  the  coming 
^season,  and  the  produce  of  said  sheep  to  be  divided  annually  be- 
'  tween  the  parties  in  the  usual  way ;  but  said  Smith  reserves  all  the 
-'.pasturage  for  the  present  season,  except  for  said  sheep  and  steers 
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'  and  one  cow  and  five  sheep  which  said  Austin  is  to  have  the  right 
*  to  keep  on  said  farm  at  a  reasonable  rate."* 

The  plaintiffs  claimed  the  property  in  question  under  a  quitclaim 
deed  to  them  from  Austin,  duly  executed  and  acknowledged,  bear- 
ing  date  July  18, 1843,  purporting  to  convey  to  them  all  the  right, 
title,  dfrC,  which  Austin  then  had,  or  might  have,  to  the  hay,  and 
crops  of  wheat,  oats,  corn,  potatoes,  peas  and  other  crops  then 
standing  and  growing  on  the  farm  in  question.  This  deed  was  in* 
dorsed  by  the  defendant,  as  town  clerk  of  Benson,  as  having  been 
received  for  record  and  recorded  July  19,  1843.  The  plaintiffs  in- 
troduced a  witness,  who  testified,  that  he  heard  a  conversation  be- 
tween one  of  the  plaintiffs  and  the  defendant,  in  reference  to  the 
crops,  in  which  the  plaintiff  told  the  defendant,  that  if  he  Md  not 
return  the  property,  or  pay  for  it,  he  should  sue  him,  and  the  de* 
fendant  replied,  that  the  plaintifl^  had  no  claim  to  it ; — and  this  was 
the  only  evidence  of  a  demand  being  made  previous  to  the  com- 
mencement of  this  suit. 

The  defendant  took  the  property  by  virtue  of  a  writ  of  attach- 
ment in  his  favor  against  Austin,  regularly  served  on  the  25th  of 
September,  1843,  and  caused  an  undivided  half  of  the  property  to 
be  duly  sold,  at  sheriff's  sale,  upon  the  execution  obtained  by  him 
in  the  suit,  and  became  himself  the  purchaser  thereofl  At  the  time 
of  the  attachment  Austin  was  still  upon  the  farm,  under  his  contract 
with  the  defendant,  taking  care  of  and  securing  the  said  crops, 
which  had  never  been  removed,  or  divided,  and  he  forbade  the  de- 
fendant's taking  his  part  thereof. 

Upon  these  facts  the  county  court  rendered  judgment,  that  the 
defendant  account,  and  appointed  an  auditor.  Exceptions  by  de-^ 
fendant. 

The  auditor  reported,  at  a  subsequent  term,  that  he  found  the  dep' 
fendant  in  arrear  to  the  plaintiffs,  for  the  time  during  which  he  was 
the  bailiff  of  the  plaintiffs,  as  alleged  in  the  declaration,  to  the 
amount  of  936,35. 

The  auditor  also  reported,  that  the  parties  presented  before  him 

*  To  the  copy  of  this  contract  fumifhed  to  the  reporter  there  was  appended  a 
copj  of  a  notice  from  Smith  to  Aastin,  dated  July  19, 1843,  that  the  contract  wae 
to  be  considered  as  ended  in  one  month  from  that  date;  bnt  it  did  not  appear  firom 
the  bill  of  eiceptiona,  that  this  notice  was  ever  delivered  to  Austin. 
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their  respective  book  accouAtSi  upon  which  he  found  a  balance  due 
to  the  defendant  of  929,97,  which,  deducted  from  the  amount  found 
due  to  the  plaintiffs,  as  aboTe  mentioned,  left  a  balance  of  96,38, 
which  the  auditor  found  was  the  amount  for  which  the  defendant 
was  in  arrear  to  the  plaintiffs. 

The  defendant,  in  presenting  his  book  account,  claimed  to  recover 
for  seven  and  a  half  tons  of  hay ;  in  reference  to  which  the  auditor 
reported,  that  the  defendant  contracted  to  keep  one  hundred  sheep 
for  the  plaintiffs,  on  hay,  at  one  and  a  half  cents  each  per  week  ; 
that,  immediately  after  the  plaintiffs  commenced  feeding  the  hay  to 
the  sheep,  the  defendant  discovered,  that  he  had  made  a  mistake  in 
his  computation,  and  that  it  would  require  three  cents  a  week  for 
each  sheep,  instead  of  one  cent  and  a  half,  to  yield  him  the  amount 
which  he  supposed  he  was  to  receive  for  a  given  time ;  that  he  forth- 
with gave  the  plaintiffs  notice  of  this,  and  told  them,  that  he  could 
not  keep  the  sheep  at  .the  price  agreed  upon,  and  that  if  the  sheep 
remained  there,  he  must  be  paid  for  the  hay  they  consumed ;  that 
there  had  been  no  specific  time  agreed  upon  for  keeping  the  sheep, 
except  that  the  plaintiffs  wished  to  dispose  of  them,  and  were  ex* 
pected  to  take  them  away,  when  they  found  an  opportunity  to  do  so ; 
and  that  the  sheep  were  fed  from  the  defendant's  hay,  until  they  had 
omsamed  seven  tons,  worth  from  94|00  to  94,50  per  ton.  The 
plaintiflb  insisted,  that  the  defendant  should  be  allowed  but  one  cent 
and  a  half  per  week  for  each  sheep ;  and  the  defendant  insisted, 
that  he  was  entitled  to  recover  the  value  of  all  the  hay  consumed ; 
but  the  auditor  decided,  that  if  the  plaintiffs  continued  to  keep  the 
sheep  upon  the  defendant's  hay,  under  these  circumstances,  they 
were  bound  to  allow  him  what  he  supposed  the  contract  amounted 
to,  when  he  made  it;  and  he  allowed  the  defendant  three  cents  per 
week  for  each  sheep,  amounting  to  918,00  for  this  item. 

The  county  court,  April  Term,  1846, — ^Williams,  Ch.  J.,  pre* 
siding, — accepted  the  report  of  the  auditor,  and  rendered  judgment 
thereon  for  the  plaintiffs,  for  the  sum  of  96,38,  reported  to  be  the 
balance  due  to  them.    Exceptions  by  both  parties. 

Briggs  4-  Williams  for  defendant 

1.  The  defendant  insists,  that  the  plaintiffs  were  not  entitled  to 
the  judgment  to  account.    The  relation  of  tenants  in  common  did 
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not  exiflt  between  the  parties,  nor  was  the  defendant  in  any  way 
the  bailiff  of  the  plaintifis.  The  only  relation^  which  existed  be> 
tween  the  defendant  and  Aastin,  under  whom  the  platntifis  dainiy 
was  that  of  lessor  and  lessee,  by  Tirtne  of  an  unexpired  lease  of  five 
years*  duration.  When  a  farm  has  been  let  for  a  single  crop,  the 
parties  have  sometimes  been  treated  as  tenants  in  common ;  but 
never,  when  the  letting  was  for  a  longer  period.  The  cases  in  1  Vt. 
87,  8  Johns.  216,  and  Cra  Eliz.  143,  were  all  letUngs  for  a  single 
crop  only;  and  this  circumstance  is  mentioned  and  relied  upon  in  each 
of  them.  That  this  was  a  lease,  and  the  parties  not  tenants  in  com» 
mon,  is  fully  decided  by  the  case  of  Stewart  v.  Doughty,  9  Johns. 
106,<-*which  is  precisely  analogous  to  this,  so  far  as  the  lease  and  the 
fespectiTe  interests  of  the  parties  therein  are  concerned  The  lease 
in  the  case  of  Hurd  v.  Darting  et  ai.,  14  Vt.  214  and  16  Vt.  877, 
was  substantially  the  same  with  this ;  and  it  was  there  held,  that| 
previous  to  a  division  of  the  crops,  the  lessor  was  not  a  tenant  in 
common  of  them,  and  had  no  interest  whatever  in  them.  Applying 
that  rule  to  this  case,  the  defendant  had  no  interest  in  the  crops;  he 
took  them  as  the  property  of  Austin.  If  Austin's  interest  had  been 
•officiently  transferred  to  the  plaintifi,  the  act  of  the  defendant 
was  a  tort,-«fbr  which  an  action  of  account  will  not  lie.  Briiu^ 
maid,  Adm'r,  v.  Mayo,  9  Vt  34.    1  Sw.  Dig.  68t 

2.  If  the  defendant  were  liable  to  account  with  the  plaintiffs, 
there  was  no  sufficient  demand  made,  previous  to  the  commence- 
ment of  this  suit.     Chadunek  et  al.  v.  Divol,  12  Vt.  499. 

3.  The  auditor  should  have  allowed  to  the  defendant  the  full 
value  of  the  hay  consumed  by  the  plaintifis'  sheep.  The  contract 
between  the  parties  was  rescinded. 

L.  C.  Kellogg  for  plaintiflb. 

1.  There  was  a  joint  interest,  <a  tenancy  in  common,  in  the 

crops,  between  the  plaintiffs  and  defendant,  resulting  from  the  agree* 

ment  between  the  defendant  and  Austin  and  the  deed  from  Austin 

to  the  plaintifis.    The  farm  was  let  by  the  defendant  to  Austin  ott 

shares;  Austin  was  to  contribute  his  labor,  and  the  defendant  was  to 

furnish  the  use  of  the  land  and  a  horse  for  team  work,  with  the  imple> 

ments  and  conveniences  of  husbandry,  for  their  joint  interest  and 

profit    1  Sw.  Dig.  91.    Fbott  v.  Colmn,  3  Johns.  292.    BnadUk  f* 
23 
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Sckenck,  8  Johns.  151.  De  Moti  v.  Hagermm,  8  Cow.  2SM>.  Cos- 
well  y.  Districh,  15  Wend.  379.  Putnam  ▼.  Wise,  1  Hill  284. 
Walker  ▼.  Fitts,  24  Pick.  191.  Albee  t.  Fairbanks,  10  Vt.  814. 
These  authorities  merelj  aflSrm  the  rale  of  the  common  law.  Hare 
T.  Celey^  Cro.  Etiz.  143;  8.  C,  reported  as  Hare  and  OkeH^s  Case, 

1  Leon.  315.  The  case  of  Wekh  ▼.  Hall,  to  the  contrary,  cited 
from  the  Salkeld  MSS.  in  Bui.  N.  P.  85/<  has  long  been  disre- 
garded and  probably  nerer  was  law" }  per  Cowbn,  J.,  in  Putnam  t. 
Wise,  and  Morton,  J.,  in  Walker  v.  Fitts,  uh.  sup. 

This  case  is  distinguishaUe  from  the  cases  of  Adm'r  of  Nye  t. 
Estate  of  Manwell,  14  Vt  14,  and  Hurd  t.  Darling  ei  al.,  14  Vt 
214, 16  Vt  377.  In  each  of  those  cases  there  was  a  prorision  in 
the  contract,  that  the  lessee  should  '*  delirer  "  the  lessor's  portion  of 
the  crops ;  and  it  was  h^ld,  that  the  lessor  had  no  property  in  the 
crops,  until  the  contract  had  been  fulfilled  by  the  ddivery.  But  in 
this  case  there  was  no  such  proTision,  and  no  act  by  Austin  was 
necessary,  in  order  to  vest  the  p(roperty  in  the  crops  in  the  defendant 

Growing  crops  are  chattels  and  assignable;  Whipple  t.  Foot, 

2  Johns.  418;  Carter  t.  Jarvis,  9  Johns.  143;  Walker  r.  FUts, 
ub.  sup. ;  Poole's  Case,  1  Salk.  368;  PouUer  r.  KiUenbeck,  1  B.  & 
P.  397 ;  and  the  whole  interest  of  Austin  in  the  crops,  while  they 
were  still  standing  and  growing,  was  assigned  to  the  plaintiffs  by. 
deed.  This  deed  was  placed  upon  record ;  and  the  defendant  had 
notice  of  its  contents  at  the  time  it  was  made.  Nothing  more  could 
haTe  been  done  on  the  part  of  the  plaintiffii,  to  perfect  their  title. 
Weeks  v.  Wead,  2  Aik.  69.     1  Sw.  Dig.  267, 272. 

2.  The  plea,  that  no  demand  for  an  account  was  made,  before 
the  commencement  of  the  suit,  is  belieTcd  to* be  anomalous,  as  a 
plea  in  bar;  but,  upon  the  facts  stated,  the  issue  was  properly  found 
for  the  plaintiffs. 

3.  The  sum  allowed  by  the  auditor  for  the  hay  fed  to  the  plain- 
tifis'  sheep  should  be  reduced  to  the  contract  price ;  for  a  contract 
is  not  Toid,  because  one  of  the  parties  labored  under  a  mistake  in 
making  it     Blackmer  ▼.  Wright,  12  Vt  377. 

The  opinion  of  the  court  was  delivered  by 
Bbnnett,  J.    This  is  an  action  of  account  at  common  law,  and 
the  important  inquiry  is,,  were  these  parties  tenants  in  common  of 
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the  growing  crops  upon  the  farm  let  by  Smith  to  Austin,  until  a  ser- 
eranca  had  been  effected  ?  The  operative  part  of  the  contract  is, 
that  Smith  agrees  to  let  to  Austin  the  farm,  commencing  the  first  of 
April,  1842,  and  to  continue  from  year  to  year  for  the  space  of  five 
years,  or  so  long  as  the  parties  shall  agree  and  be  satisfied,  after  the 
usual  custom  of  farmers,  that  is,  **  the  produce  to  be  equally  dirided 
between  them,  in<veight  and  measure."  In  BuUer's  N.  P.,  p.  85, 
a  manuscript  case  of  Weich  r.  Hall  is  cited  to  pustain  the  position, 
thaty  if  a  person  agree  to  plow  and  sow  the  groond  of  another  and 
gire  the  owner  of  the  soil  one  half  of  the  crops,  the  latter  receives  the 
same  by  way  of  rent,  and  has  no  interest  in  the  growing  crops,  until 
there  shall  hav^  been  a  division.  Although  this  case  is  cited  by 
Judge  BuUer  as  correct  law,  yet  we  think,  if  such  a  case  was  dem 
cided,  it  cannot  bo  sustained.  It  purports  to  have  been  but  a  nisi 
prius  case ;  and  it  is  directly  opposed  to  the  case  of  Hare  0i  al.  t« 
GbZ^,  Cro.  61iz.  143,  in  which  it  was  held,  that  the  owner  of  th^ 
aoii  and  the  occupier  were  tenants  in  coqumoq  of  the  growing  crops,  \ 
I  am  not  aware,  that  that  case  has  been  questioned  in  England,  and 
mach  leas  overruled. 

In  this  state,  in  the  case  of  SmitJi  v.  Doty,  1  Vt.  37,  it  was  held, 
that  an  agreement  between  the  owner  pf  lai^d  and  the  occupier,  that 
the  latter  should  raise  a  single  crop  upon  shares,  did  not  anioont  to 
a  lease  of  the  land,  and  that  the  parties  had  a  joint  interest  in  the 
crop,  before  a  scFerapce.  In  New  fork  and  Massachusetts  a  simi- 
lar principle  has  been  very  fully  adopted.  Foot  et  al  w*  Colmn^  3 
Johns.  216.  Bradish  v.  Skhoick,  8  Johns.  151.  CaswtU^.  D%$^ 
triek,  15  Wend.  379.  Puiuam  ▼.  Wise,  I  HUl  234.  Walker  r. 
FUis,  24  Pick.  193.  Judge  Swift,  also,  in  his  Qigest,  treats  the 
owner  of  the  soil  and  the  occupier  as  haying  a  joint  inters  in  the 
crops.     1  Swift's  Dig.  91,  92, 

The  question  then  arises,  is  this  contract  between  Smith  and 
Austin  such  an  one,  as  to  constitute  a  lease  of  the  land,  so  as  to  vest 
the  whole  inters  in  the  growing  crc^  in  Aqstio  ?  It  doubtless 
gave  him  an  interest  in  the  land.  He  was .  not  to  oc<?upy  as  the 
mere  servant  of  the  owner ;  neither  did  he  occupy  upon  hire,  and 
to  receive  a  given  portion  of  the  crops  as  a  compensation.  He  had 
something  more  than  a  mere  license  to  enter  and  cultivate  the  soil. 
Qe  had  a  righl  to  pccupy  $  and  the  owner  could  not  exclude  him. 
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while  in  the  performance  of  his  contract ;  but  it  may  be  difflcalt  to 
define  the  precise  nature  and  character  of  his  interest.  It  is,  however, 
we  think,  quite  apparent,  that  it  was  not  the  intention  of  the  part 
ties,  that  this  contract  should  constitute  a  lease  of  the  land  (jt  is 
not  styled  a  lease,  nor  executed  as  such ;  but  is  simply  called  an 
agreements  There  are  no  technical  words  in  it  appropriate  to  a 
le^ae,  unless  it  be  the  words  *'  agrees  to  let  J*  There  are  no  words 
reeerving  any  portion  of  the  produce  as  rent,— ^ut  simply  that  he 
(Austin)  is  to  take  the  farm  after  the  usual  custom,  and  the  produce 
to  be  equally  divided  between  the  parties  J  The  construction  is  to  ' 
be  on  the  whole  instrument ;  and  although  the  contract  might  con« 
tain  apt  words  to  make  a  lease,  yet  they  might  be  overcome  by  a 
contrary  intent  appearing  upon  its  face.  jPulnom  v.  Wxse^  1  Hill 
346.  No  obligation  rests  upon  Austin  to  pay  any  certain  quantity 
of  produce;  and  the  right  of  Smith  to  demand  any  is  contingent, 
and  dependent  upon  what  may  be  raised,  be  the  same  more  or  less. 
We  think  the  parties  could  have  only  contemplated  a  common  inter- 
^  in  the  crops. 

I  am  aware,  that  in  most  of  the  cases,  where  it  has  been  held, 
that  there  was  a  common  interest  in  the  crops,  before  a  severance, 
the  letting  has  been  for  a  single  crop ;  and  it  has  been  sometimes 
supposed,  that  if  the  letting  were  for  more  than  a  single  crop,  a  dif- 
ferent resnlt  would  follow.  In  the  case  of  Putnam  v.  Wise,  Judge 
OowBN  remarks,  that  it  is  difficult  to  see,  why  the  same  form  of 
contract  would  not  continue  the  relation  of  tenants  in  common  for 
the  whole  time,  although  the  letting  be  for  two  or  more  years.  In 
Rich  V.  PenfieJd,  1  Wend.  380,  Judge  Sutherland  was  inclined  to 
treat  the  owner  and  occupant  of  a  mill,  which  had  been  run  several 
years  upon  shares,  as  tenants  in  common.  If  the  intention  of  the 
parties  be  doubtful,  the  shortness  of  the  time  might  be  resorted  to, 
as  furnishing  some  evidence,  that  the  parties  intended  to  hold  the 
crops  in  common  ;  but  how  the  circumstance,  that  the  letting  was 
for  more  than  for  a  single  crop,  can  overcome  or  control  a  relation, 
manifestly  created  by  the  contract  of  the  parties,  is  more  than  I  can 
understand.  In  TValker  v,  FHtts,  84  Pick.  193,  the  dpfend&Ql  was  to 
manage  and  carry  on  the  farm  for  one  season.  In  Caswell  v.  I>t5- 
trick,  15  Wend.  379,  the  letting  was  for  one  year.  In  Putnam  v. 
Wise,  1  Hill  384^  the  letting  was  for  one  year ;  and  if  the  occupant 
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performed  his  agreement  in  a  manner  satisfactorj  to  the  other  partj, 
then  for  another  year,  opon  the  same  terms ;  and  ip  that  case  the 
agreement  was  under  seal  and  contained  the  technical  words, 
''hast  and  to  farm  let"  and  also  a  covenant  to  ^' yield,  pay,  and 
give  unto  the  lessor,  one  half  of  all  the  grain,"  d&c.  In  all  those 
oases  it  was  held,  that  the  owners  of  the  soil  and  the  occupants  had 
a  common  interest  in  the  crops,  before  severance.  In  the  case  be* 
fore  us  Austin  was  to  occupy  firom  year  to  year  for  five  years,  or  so 
long  as  the  parties  should  agree  and  he  satisfied.  By  the  terms  of 
this  contract  either  party  had  a  right,  at  any  time,  to  put  an  end  to 
it,  upon  giving  one  month's  notice.  The  rights  of  Austin  under 
this  contract  are  not  those  of  an  occupant  for  a  certain  term,  or 
even  for  a  single  crop,  or  one  year.  Indeed,  he  is  only  a  quasi  oc-> 
cupant  at  will,  so  long  as  the  parties  shall  agree  and  he  satisfied,  not 
exceeding  five  years. 

The  case  of  Stewart  v.  Doughty,  9  Johns.  106,  has  been  pressed 
upon  the  court,  by  the  defendant's  counsel,  as  decbive  of  the  case 
at  bar.  .But  that  ease  is  clearly  distinguishable  from  this.  The 
lease  contained  the  dearest  words  of  a  present  demise.  The  lessee 
COT^anted  to  render,  yield  and  pay  to  the  lessoi:  a  given  proportion 
of  the  produce  of  the  farm  ;  and  the  lease  declared,  that  the  lessor 
had  rented  and  hired  the  farm,  and  that  he  had  given  the  lessee  the 
qtiiet  and  uninterrupted  possession  of  the  same,  and  that  he  was  to 
b0  suffered  to  possess  and  enjoy  i^  The  court,  it  is  true,  held  ii| 
that  case,  that  what  was  to  be  rendered  by  the  tenant  wn$  a  payment 
of  rent  in  kind,  and  that  the  tenant  was  a  lessee  of  the  premises. 
This  case,  however,  must  be  considerably  shaken,  if  not  in  effect 
overruled,  in  New  York,  by  the  recent  case  of  Putnam  v.  Wise^ 
1  Hill  234.  In  our  own  Reports,  the  case  of  the  Adm'r  of  Nye  ▼. 
ManweU,  14  Vt.  14,  is  much  like  the  case  of  Stewart  v.  Doughty, 
The  lease  contained  all  the  words  of  a  present  demise,  and  an  ex- 
press covenant,  on  the  part  of  the  lessee,  to  deliver  to  the  lessor  his 
proportion  of  the  produce. 

The  case  of  Hurd  v.  Darling  et  al,  16  Vt.  377,  has  a  more 
direct  bearing  upon  the  case  at  bar.  In  the  report  of  the  ease  in 
the  16th'  Yt,  the  agreement  of  the  parties  is  not  set  out  with 
particularity ;  but  in  the  report  of  the  case  in  the  14th  Vt.  214,  be- 
tween the  same  parties,  it  is  spt  ont  in  full.    Although  this  court 
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h^d  in  that  case,  that  the  contract  was  a  lease  of  the  land,  and  that 
tbe  whole  interest  in  the  crops  was  in  the  lessee,  nntil  a  seyerance, 
yet*  when  we  look  to  all  the  provisions  of  the  contract,  and  see  that 
Hurd  was  to  stock  the  farm  with  cows,  with  a  yoke  of  young  oxen, 
and  a  span  of  horses,  and  was  to  furnisb  a  portion  of  the  farming 
Utensils,  and  a  moiety  of  those  necessary  for  the*  dairy,  and  one  half 
of  tbe  seed  grain,  and  that  each  was  to  pay  one  half  of  tbe  taxes, 
except  the  highway  ta^,  apd  that  tbe  stock  was  to  be  fed  from  the 
mass  of  the  produce  of  the  farm,  before  there  should  be  any  scTcr- 
ance,  and  the  increase  and  profits  of  the  stock  to  be  divided  equally 
between  tbe  parties,  it  may  well  be  questioned,  whether  it  would  not 
have  been  more  in  accordaqce  with  Uie  intention  of  tbe  parties,  to 
have  held  in  that  case,  that  it  was  but  the  ordinary  letting  of  the 
ijurm  upon  shares,  and  that  the  parties  had  a  common  interest  in  its 
productions,  before  a  severance.  It  is  not  inconsistent  with  such  a 
position,  that  Darling  should  have  taken  upon  himself  the  labor  of  a 
severance  of  the  produce,  and  a  delivery  of  one  moiety  to  Hurd,  up* 
on  the  farm ;  and  it  appears  to.  me,  that  such  a  provision  should  not 
have  a  controlling  influence  upon  the  character  of  the  contract.  In 
this  particular,  however,  the  case  is  distinguishable  from  the  one 
before  us;  and,  at  all  events,  we  think  it  should  not  control  it 

If,  then,  the  original  parties  to  this  contract  would  have  been  ten^ 
ants  in  commoi»  of  the  produce  of  the  farm  before  severance,  tbe 
question  arises,  how  do  the  parties  to  this  suit  stand  T  Austin,  on 
the  eighteenth  of  July,  1843,  conveyed,  by  quitclaim  deed,  all  his 
interest  in  the  hay  and  other  crops,  standing  and  growing  upon  the 
^m,  to  the  present  plaintifis.  This  was  duly  acknowledged,  and 
was  recorded  on  the  same  day  by  the  defendant,  who  was  then  town 
olerk.  The  position,  that  growing  crops  are  a  chattel  interest  and 
assignable,  is  supported  by  abundant  authority ;  and,  indeed,  it  has 
not  been  questioned.  Nothing  farther  was  necessary  to  be  done  by 
the  plaintifis,  to  complete  their  title.  All  the  possession  of  the  crops 
had  been  taken,  of  which  tbe  nature  of  the  property  would  admit; 
and  this  is  all,  that  can  be  required,  even  against  creditors.  As 
Austin,  then,  became  a  tenant  in  common  with  the  defendant,  by 
the  terms  of  the  contract ;  his  assignees  stand  in  his  place,  and 
mast  also  be  tenants  in  common  with  the  defendant,  by  force  of  the 
psignment ;  apd  tb^  action  of  account  was  an  appropriate  remedy, 
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It  has  been  nrged  in  argument,  that,  though  thia  should  be  80^  yet 
the  eftct  of  the  attachment  of  the  property  by  the  defendant,  as  the 
ptoperiy  of  Austin,  and  the  subsequent  sale  of  a  moiety  upon  the 
execution,  would  be,  to  disaoWe  such  tenancy  in  common ;  but  it 
can  hare  no  such  effect.  An  obvious  reason  is,  that,  the  assignment 
to  the  plaintifis  being  prior  to  the  attachment,  Austlh  at  that  time 
had  no  attachable  interest  in  the  crops,  and  the  sale  would  in  no 
way  a£fect  the  right  of  these  plaintiffii  to  them. 

Under  the  issue,  upon  the  plea  aUeging  the  want  of  a  special  de- 
mand upon  the  defendant  to  render  his  account,  before  action 
brought,  the  only  question  is,  was  there  any  eridence  tending  to 
prove  the  plea  t  The  evidence  was,  that  the  plaintiffs  told  Smith, 
that,  if  he  did  not  return  the  property,  or  pay  far  ii,  they  should  sue 
him.  Although  this  is  a  demand  upon  Smith  to  account  for  the 
whole  property,  and  not  strictly  to  account,  as  a  tenant  in  common^ 
with  the  i^aintiflfo,  yet  we  think  it  was  snjQicient^  upon  the  principle, 
that  the  greater  comprehends  the  less, — and  especially  in  a  case  like 
this,  where  the  defendant  denied  aU  right  whatever  in  the  plaintifis 
to  .the  property. 

We  come,  then,  to  the  conclusion,  that  there  Was  no  error  in  the 
county  court,  in  finding  the  issues  for  the  plaintifis  on  the  special 
pleas  in  bar,  arid  in  rendering  judgment  to  account 

Upon  the  coming  in  of  the  auditor's  report  both  parties  excepted  to 
his  decision  upon  the  single  item  of  the  defendant's  book  account, 
for  the  keeping  of  the  plaintift'  sheep  at  hay ;  and  each  has  ei» 
Cepted  to  the  decision  of  the  county  court,  in  relation  to  that  one 
item.  The  auditor,  it  being  a  common  law  action  of  account,  had 
no  authority,  under  the  rule,  to  audit  the  book  accounts  of  the  par* 
ties,  either  on  the  one  side,  or  the  other4  But  it  does  not  appear, 
that  any  objection  was  made  before  the  auditor  to  this  course  of 
proceeding ;  and  the  mutual  accounts  of  the  parties  were  brought 
in  and  adjusted.  No  objection  was  taken  on  this  ground  in  the 
county  court,  and  none  has  been  taken  in  the  argument  in  this  courts 
We  must  then  consider,  that  the  auditcur,  in  going  beyond  the 
authority  delegated  to  him  under  the  rule,  and  taking  upon  himself 
the  adjustment  of  the  proper  book  accounts  of  these  parties,  acted 
by  their  express  consent,  and  in  the  capacity  of  arbitrator,  or  referee  > 
and  that  both  parties  should  and  must  be  satisfied  with  the  proceed* 
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ings  of  the  auditor  in  that  part  of  the  ease.  There  maj  be  consid- 
erable difficultj  in  sustaining  the  decision  of  the  auditor,  in  relation 
to  that  item,  upon  strict  legal  ground ;  but  it  does  not  appear,  that 
he  intended  to  put  it  upon  such  ground.  All  that  he  says  is,  that, 
under  the  circumstances^  (haring  detailed  them,). he  decided,  that 
the  plantiffs  were  bound  to  allow  the  defendant  what  he  supposed 
the  contract  price  of  keeping  the  sheep  amounted  to,  that  is,  three 
cents  for  each  sheep  per  week.  He  might  have  supposed  chancery 
would  have  relived  the  defendant  from  the  effects  of  his  mistake  in 
making  the  contract,  and  that  it  was  not  equitable,  that  the  defend* 
ant  should  have  more  than  what  he  supposed  he  was  to  have  by  the 
contract,  when  he  made  it ;  although,  when  he  found  out  his  mis- 
take, he  gave  the  plaintiffs  notice,  that^  if  they  continued  to  feed  his 
hay  to  their  sheep,  they  must  pay  him  what  the  hay  was  reason- 
ably  worth. 
The  resnlti  then,  is,  the  judgment  of  the  county  court  is  affirmed. 


H.  N.  Territt  and  Dudley  R.  Territt  0.  Ben«amin  P.  Baut* 

LETT. 

A  contract,  which  hat  for  Ita  object  the  perfhrmaace  of  an  act,  which  m  prohibited 
by  axprea  vtatate,  or  the  commiasion  of  which  incura  a  penalty,  10  as  much 
illegal  and  void,  aa  if  the  statute  in  express  terms  bad  declared  it  to  be  so. 

/  6ince  the  enactment  of  the  statute  of  1844,  which  prohibits  the  sale  of  spiritnoat 
liqoors  in  this  state,  except  nnder  Ikense  to  sell  for  certain  specified  parposesi 
the  plaintifis,  who  were  doing  business  in  the  city  of  New  York,  made  a  con- 
tract, in  Vermont,  with  a  peraon  residing  there,  by  which  they  agreed  to  for" 
Ward  to  him,  by  common  carriers,  spiritnons  liqnors,  which  thej  at  the  time 
knew  he  intended  to  sell  in  Vermont  witboot  license,  and  in  violation  of  the 
law;  and  it  was  held,  that  the  plaintiib  coiild  not  snstam  an  action  in  the  coorti 
^  of  this  state  to  recover  therefor. 

Booit  Account.  Judgment  to  account  was  rendered  in  the 
county  court,  and  an  auditor  was  appointed,  who  rqKnrted  the  facti 
as  follows. 
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The  plaintiffs  claimed  to  recover  for  brandy  and  gin  sold  by  them 
to  the  defendant  May  20,  1846.  At  the  time  the  acconnt  accrued, 
the  plaintiffs,  as  partners,  were  dealing  in  spirituous  liquors  in  the 
city  of  New  York,  and  the  defendant  was  an  inn*keeper  at  Brandon, 
in  Vermont.  Sometime  in  May,  1846,  one  of  the  plaintiflb  called 
upon  the  defendant  at  ha  inn  in  Brandon,  and  proposed  to  sell  to 
him  a  quantity  of  liquors;  and  the  defendant  then  ordered  from  the 
plaintiffs  the  quantities  of  brandy  and  gin  specified  in  the  plaintiflb' 
account,  and  directed,  that  the  kegs,  in  which  the  liquors  were  to 
be  sent,  should  be  marked  "  B.,  Brandon,  Vermont,"  and  consigned 
to  the  care  of  one  Chipman,  at  Orwell,  Vermont  The  plaintiff  who 
effected  the  sale  was  then  informed  and  knew  that  the  defendant 
was  not  and  did  not  then  expect  to  be  licensed  to  be  a  keeper  of  an 
inn,  or  retailer,  or  otherwise  licensed  to  sell  spirituous  liquors,  agree* 
ably  to  the  provisions  of  the  laws  of  this  state ;  and  it  was  then  in 
the  contemplation  of  the  plaintiff  and  defendant,  that  the  liquor,  then 
ordered  by  the  defendant,  was  to  be  subsequently  sold  by  him  within 
this  state.  The  plaintiff  knew,  previous  to  the  sale  to  the  defend* 
ant,  that,  by  the  laws  of  this  state,  the  sale  of  spirituous  liquors,  by 
persons  hot  having  a  license  for  that  purpose,  was  prohibited* 

The  liquors  were  forwarded  by  the  plaintiffs,  by  common  carriem^ 
from  their  store  in  New  York,  agreeably  to  the  directions  given  by 
the  defendant,  and  were  received  by  Chipman,  at  his  store  house  in 
Orwell,  in  due  season,  and  remained  there  at  the  time  of  the  hear* 
ing  before  the  auditor.  It  did  not  distinctly  appear,  whether,  or 
not,  the  kegs  were  subject  to  freight,  or  other  charges,  at  the  time 
they  were  received  by  Chipman.  The  defendant  received  due  no* 
tice,  that  the  liquor  had  been  received  by  Chipman,  and  not  long 
afterwards  he  proposed  to  sell  it  to  one  Gay ;  but  he  never  sent  for 
it,  nor  exercised  any  other  act  of  ownership  over  it ;  nor  did  he  give 
notice  to  the  plaintiffs,  that  he  declined  to  receive  the  liquor,  until 
several  months  subsequent,  when  he  was  called  upon  by  them  for 
payment 

Upon  these  facts  the  county  court,  November  Adjourned  Term, 
1847,— HALt,  J.,  presiding,— rendered  judgment  for  the  defendant 
Exceptions  by  plaintiffs^ 

24 
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Linsky  4*  Promt  for  plaintifis. 

1.  Upon  the  delivery  of  the  goods  to  the  common  carriers,  the 
Mle  was  complete,  and  the  property  then  vested  in  the  defendant; 
2  Kent  496;  Chit,  on  Cont.  347,  364 ;  and  a  right  of  action  then 
accrued  to  the  plaintifls  for  the  price,  which  can  be  enforced  in 
New  Y<»rk,-— and  if  so,  it  necessarily  follows,  that  it  is  to  be  en- 
forced here. 

The  law  of  this  state  does  not  prohibit  the  sale  of  spiritaons 
liquors,  but  expressly  allows  it.  It  contains  numerous  provisions  to 
render  the  trade  more  beneficial,  and  designates  the  manner  in 
which  persons  shall  be  qualified.  When  a  statute  entirely  prohibits 
an  act,  the  act  itself  is  illegal  to  the  whole  community ;  and  the 
effect  of  such  a  statute  is  very  difierent  from  one  which  is  to  be  re- 
garded as  a  mere  police  or  retenue  regulation.  The  case  of  John" 
tan  V.  Hudson,  11  East  179,  fiiUy  sustains  this  distinction.  In  that 
case  the  seller  of  the  tobacco,  without  license,  was  allowed  to  re- 
cover. Qremare  v.  Le  Cierc  Bois  Valon,  2  Camp.  144.  If  the 
plaintiffii  knew,  that  the  defendant  proposed  to  sell  the  liquors  here 
without  license,  it  does  not  affect  their  right  of  recovery.  The  lead- 
ing case  of  Holman  v.  Johnson,  1  Cowp.  341,  is  in  point  It  was 
there  held  by  Lord  Mansfield^  that  the  seller's  knowing,  that  the 
buyer  intended  to  smuggle  the  goods,  did  not  prevent  his  right  to  re- 
cover. In  Biggs  V.  Lawrence,  3  T.  R.  454,  Clugas  v.  Penaluna, 
4T.R.466,  Women  v.  Reed,  5  T.R.  999,  ^ind  Hodgson  r.  Tern- 
pk^  5  Taunt  161,  [1  E.  O.  L.  67,]  the  doctrine  of  Lord  Mansfteld 
is  recognized.  The  case  of  Case  v.  Riker,  10  Vt.  482,  does  not 
raise  this  question,  and  the  case  is  clearly  rightly  decided ;  but  the 
reasoning  of  the  court,  it  is  conceived,  is  not  law.  The  learned 
judge  may  have  been  misled  by  a  partial  examination  of  the  case  of 
Ltghtfoot  V.  Tenant,  1  B.  &  P.  551 ; — and  the  case  of  Holman  v. 
Johnson  is  cited,  without  any  intimation,  against  its  soundness. 

This  case  is  entirely  unlike  cases,  where  a  statute  declares  sales 
void,  unless  the  article  sold  be  of  a  particular  description,  or  where, 
for  any  reason,  the  statute  declares  the  contract  void,  or  where  the 
action  is  brought  to  compel  a  man  to  do  that,  which  is  prohibited 
by  a  statute,  or  where  the  action  is  founded  in  fraud,  or  is  im- 
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moral,  or  where  the  seller,  by  some  orert  act,  aids  the  bojer  in 
evading  a  statute  prohibitory  to  the  whole  community. 

At  the  most,  in  this  case,  there,  was  but  a  mere  inttnt  to  break 
the  law. 

Briggs  4r  Williams  for  defendant 

Upon  the  facts  found,  the  judgment  of  the  county  court  was  in 
exact  accordance  with  the  decisions  in  Lightfoot  v.  Tenant^  1  B.  dl& 
P.  551 ;  Qmnan  r.  Bryce,  3  B.  dz;  Aid.  179,  [5  E.  C.  L.  255 ;] 
Langtan  v.  Hughes,  1  M.  d&  S.  593;  and  with  the  law  as  laid  down 
in  Story  on  Cont  145,  §  226,  and  Story's  Confl.  of  Laws,  209, 
^§  253,  254,  where  all  the  cases  are  reviewed.  The  question  here 
involTed  seems  to  be  fully  decided  in  Case  v.  Riker,  10  Vt  482, 
where  it  is  apparent  the  decision  would  have  been  against  a  recov- 
ery, if  it  had  appeared,  that  the  plaintiffs  knew,  that  the  sale  of  lot- 
tery tickets  in  this  state  was  prohibited.  The  case  of  Holman  ?• 
Johnsdu  and  the  other  cases,  upon  which  the  plaintiffs  rely,  were 
decisions  wholly  in  reference  to  revenue  laws,  were  never  extended 
to  cases  arising  under  other  classes  of  prohibitory  statutes,  and  are 
now  regarded  as  of  but  little  weight, — being  considered  as  virtually 
overruled  by  the  later  decisions.  The  statute  of  this  state,  which 
prohibits  the  sale  of  spirituous  liquors,  is  not  designed  for  revenue, 
but  for  the  preventicHU  of  what  is  justly  regarded  as  a  great  moral 
evil.    2  Kent  467. 

The  opinion  of  the  court  was  delivered  by 

Rbdfield,  J.  This  is  an  action  to  recover  of  the  defendant  the 
price  of  spirituous  liquors.  The  contract  of  sale  was  closed  be- 
tween the  parties  at  Brandon,  in  this  state.  The  liquors  were  to  he 
consigned  by  the  plaintiffs,  who  were  merchants  in  the  city  of  New 
York,  to  the  defendant,  who  was  an  innkeeper  at  Braudon,  to  be 
landed  at  Orwell,  marked  **  B.,  Brandon,  Vermont."  The  plain- 
tiflb,  at  the  time  of  making  the  contract,  knew,  that  the  defendant 
intended  to  retail  the  liquors  in  this  state,  without  a  license,  and 
that  this  was  in  violation  of  the  statute  law  of  this  state.  The  mem- 
ber of  the  plaintiff's  firm,  who  made  the  contract  with  the  defend- 
ant at  Brandon,  immediately  upon  returning  to  New  York  caused 
the  liquors  to  be  forwarded  to  the  defendant,  as  agreed.    The  que»- 
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tion  is,  whether,  apon  these  facts,  the  plaintifis  are  entitled  to  re- 
eo?er  the  price  of  the  liquors,  in  the  courts  of  this  state. 

If  this  were  clearly  the  case  of  a  sale  and  delivery  in  this  state, 
the  question  would  admit  of  no  doubt  whatever.  But  the  delivery, 
for  most  purposes,  is  to  be  regarded  as  complete  in  the  state  of  New 
York,  unless  the  plaintiffii  paid  the  freight, — which  does  not  appear. 
There  is,  indeed,  a  class  of  English  cases,  which  have  attempted  to 
show  a  distinction  between  mere  revenue  laws  and  those  laws,  which 
have  for  their  object  the  protection  of  the  public  morals,  or  the 
preservation  of  good  order  and  fair  dealing, — allowing  an  action  to 
be  maintained  upon  contracts  made  in  contravention  of  some  spe- 
cific revenue  or  excise  regulation,  upon  the  supposed  intention  of 
the  legislature  not  to  visit  the  consequences  of  a  violation  of  such 
particular  laws  upon  the  ofiender,  beyond  the  specific  penalty  pro- 
vided by  the  statute.  Of  this  class  are  Hodgson  v.  Temple,  5 
Taunt.  181;  [1  £.  C.  L.  67];  Johnson  v.  Hudson,  11  East.  180; 
and  Brown  et  al  v.  Duncan,  10  B.  &>  C.  93;  [21  £.  C.  L.  29.] 
Whether  this  distinction  is  to  be  considered  as  having  any  just 
foundation  in  sound  reason  and  good  principle,  or  whether,  in  fkct, 
it  can  be  treated  as  fairly  established  in  the  English  courts,  it  is 
perhaps  not  important  to  inquire  here.  It  seems  to  me  very  obvi- 
ous, that  no  such  distinction  can  be  maintained,  upon  the  basis  of 
any  fair  and  sound  argument.  The  case  of  Brown  v.  Duncan  has 
certainly  been  very  often  questioned  by  the  English  courts,  and  is 
placed  among  cases  "  doubted,"  by  Professor  Greenleaf,  in  his  Col- 
lection, p.  56,  where  numerous  English  cases  are  referred  to,  in 
which  that  case  has  been  treated  as  unsound.  And  the  same  may, 
with  Justice,  be  said  of  Johnson  v.  Hudson.  See  the  opinion  of 
LiTTLBDALE,  J.,  in  BrookcT  V.  Wood,  3  Nev.  &  M.  96. 

But  it  is  impossible  for  this  court  to  regard  the  statutes  of  this 
state,  prohibiting  the  sale  of  spirituous  liquors,  except  with  licenses, 
as  merely  or  principally  revenue  laws.  These  statutes  have  been 
the  subject  of  great  study  and  much  experiment,  in  the  legislature, 
but  with  no  view  to  increase  revenue,  but  exclusively,  almost,  for 
the  purpose  of  more  effectually  repressing  and  preventing  intemper- 
ance and  disorder  in  the  community.  I  do  not  myself  intend  to 
say,  of  every  sale  of  spirits,  or  wine,  to  persons  in  health,  and  for 
their  own  use,  that  it  is,  aside  from  the  statqte,  reprehensible,  or 
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immoral,  either  in  the  seller  or  the  parchaser.    I  do  not  yet  feel 
prepared  to  say,  that  such  a  declaration  is  clearly  consistent  with 
sound  sense  and  wise  experience ;  but  there  is  no  manner  of  doubt, 
that  the  common  and  unrestricted  sale  and  use  of  spirits  and  wine 
has  caused  a  vast  deal  of  poTerty,  immorality  and  crime,  so  that  the 
"TttbJS?A'Df  its  sale  and  use  may  be  said  fairly  to  come  within  the 
legitimate  power  of  the  legislature,  in  regulating  the  administration 
of  the  internal  police  of  the  state.    And  we  think,  that  the  penal- 
ties and  prohibitions  of  the  statutes  upon  this  subject  have  a  primary 
and  principal  reference  to  the  quiet  and  good  order  of  the  commun- 
ity, and  that  revenue  was  intended  to  be  merely  incidental  to  the 
main  purpose  sought  to  be  effected.     How  much,  indeed,  it  will  be 
found  practicable  to  accomplish,  in  this  way,  is  a  subject  for  the 
legislature  and  the  people,  and  with  which  courts  have  really  no 
concern.    Every  good  citizen  would  hope  for  the  best,  and  he 
would  have  the  right  to  expect  not  to  be  subjected  to  the  ostracism 
of  public  opinion,  if  he  feared  the  worst     The  indications  are  now 
favorable  ;  and  if  they  were  less  so,  the  statutes  would  require  to  be 
fairly  enforced,  notwithstanding. 
^     A  contract,  then,  which  has  for  its  object,  or  which  contemplates, 
/^iny  act  prohibited  by  express  statute,  or  the  commission  of  which 
^  incurs  a  penalty,  is  as  much  illegal  and  void,  as  if  the  statute  in  ex-  % 
7  press  terms  so  declared.     Hence  all  spirits  sold  hete,  in  violation  of 
Mhe  license  laws,  can  never  form  the  basis  of  a  recovery  in  our 
courts.     But  in  a  case  precisely  like  that  of  Holman  v.  Johnson^  1 
Cowp.  341,  where  the  sale  and  delivery  were  both  made  in  another  ^ 
state,  and  the  seller  did  nothing  to  promote  the  illegal  object,  except 
what  was  necessary  to  pursue  his  own  lawful  business,  in  the  for« 
eign  state,  although  he  might  have  known  the  illegal  purpose  con- 
templated by  the  vendee,  I  should  have  no  doubt  an  action  would 
lie  in  our  courts.     It  might  fairly  be  said,  that  the  mere  knowledge* 
of  the  illegal  purpose  of  the  vendee  is  something  which  the  vendor 
could  not  avoid  ;  and,  at  the  same  time,  something  which  he  could 
not  regard  without  prejudice,  and  unjust  prejudice,  to  his  own  law-  * 
ful  business,  and  that  out  of  regard  to  the  law  of  a  foreign  state, 
which,  properly  speaking,  could  have  no  extra-territorial  force.     It 
would  be,  then,  wholly  consistent  with  the  most  scrupulous  regard 
to  duty  and  morality,  for  one  to  make  such  sale  in  the  lawful  pnr^ 
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sail  of  his  own  business,  in  his  own  country,  and  this  is  all  that  the 
case  of  Holman  ?.  Joknson  decides.  But  that  reasoning  will  not 
apply  to  the  case  of  a  sale  made  here.  And  that  is  a  case,  which 
conies  up  to  the  utmost  limit  of  sound  doctrine.  And  so  it  has  been 
eonsidered  in  the  English  courts.  Biggs  t.  Latortnct,  3  T.  R. 
U  454.    That  is  the  case  where  the  vendor  of  brandy,  in  Gtmmtmg^ 

"^  ^»*y  packed  it  in  ankers,  in  preparation  for  smuggling,  and  it  was  held, 
/  he  could  not  recover  the  price,  because  he  was  thus  implicated  in 
the  unlawfiil  purpose.  What  is  done  abroad,  beyond  the  mere  busi* 
ness  of  the  vendor,  and  specially  to  promote  the  illegal  design  of 
the  vendee,  is  justly  referable  to  the  place  where  the  unlawful  de- 
sign was  to  be  accomplished,  and  so  is  a  violation  of  the  law  of  that  . 
state,  although  transacted  in  the  foreign  country.  This  is  made 
very  obvious  from  the  simple  illustration  of  principals  and  accesso- 
ries in  crime.  It  has  been  held,  that  one,  who  never  came  within  the 
state,  may  even  be  the  principal,  in  a  case  of  uttering  forged  piq[>er, 
by  merely  putting  it  off,  through  the  instrumentality  of  the  post- 
office.  So,  too,  it  has  always  been  held,  that  one,  who,  in  one 
county,  commits  or  aids  in  the  commission  of  crime  in  another 
county,  is  an  accessory  to  the  crime  in  the  other  county,  and  may 
be  tried  and  punished  there ;  and  if  he  commit  the  crime  through^ 

#  the  instrumentality  of  an  innocent  agent,  he  is  a  principal  in  the  ^ 
crime  in  the  county  where  it  is  committed,  although  never  present  ^ 
there.  ^ 

The  rule  upon  this  subject  is,  we  think,  correctly  laid  down  in 

•  Langton  v.  Hughes,  1  M.  d&  S.  503.  Lord  Ellenborough  says, 
**  Without  muttiplying  instances  of  this  sort,  it  may  be  taken,  as  a 
received  rule  of  law,  that  what  is  done  in  contravention  of  an  act 
of  parliament  cannot  be  made  the  subject-matter  of  an  action." 
That  was  the  case  of  drugs  sold  to  a  brewer,  toith  the  knowledge 

%  that  they  were  intended  to  be  used  in  brewing,  contrary  to  the  pro- 

visions of  the  statute.    For  this,  merely,  the  seller  was  considered  a 
participator  in  the  illegal  purpose,  and  it  was  considered   nnim- 

*  portant,  whether  the  drugs  were  in  fact  put  to  the  illegal  use,  or  not. 
That  case  has  never  been  doubted,  but  always  followed.  Cannon 
V.  Biyce,  3  B.  &  Aid.  187.  The  rule  laid  down  by  Chief  Justice 
ErRB,  in  Lightfoot  v.  Tenant,  1  B.  &.  P.  551,  that  one  who  sells 
goods,  in  the  place  tf  the  forum,  knowing  they  are  intended  to  ba 
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pot  to  an  illegal  use  there,  cannot  recover  the  price,  although  going 
perhaps,  somewhat  hejond  the  case  now  before  us,  has  been  ap* 
proved  and  followed,  and  may  now  be  considered  the  settled  law 
i;qpon  the  subject  This  rule  was  distinctly  recognized  in  this  court 
in  Case  v.  Riker,  10  Vt.  482. 

In  the  present  case,  for  all  practical  purposes,  the  contract  of  sale 
mnst  be  considered  as  made  in  this  state ;  and  it  cannot  be  dis- 
gaised,  that  the  defendant  had  for  his  main  object  the  procuring  of 
materials  to  be  used  in  the  violation  of  an  ei&press  statute  of  the 
state,  and  in  this  object  the  plaintiffs  were  participating,  counte- 
nancing and  aiding  the  defendant.  It  could  not,  therefore,  com* 
#port  with  a  decent  regard  either  for  the  staiute  of  the  state,  the  gen^ 
eral  rule  of  law  upon  the  sttb|ect,  or  for  the  judicial  administration 
of  the  slate,  that  we  should  allow  the  plaintiffs  to  maintain  this  ac- 
tion in  the  courts  of  the  state. 

Judgment  affirmed. 


Barnard  Ketchvh  v.  Henrt  W.  Catlin. 

A  contract,  which  is  made  while  the  parties  are  under  a  mntnal  mistake  as  t9 
material  facts,  affecting  its  subject  matter,  is  inralid,  and  may  be  avoided  in  a 
eonrt  of  law. 

The  defendant,  on  the  twenty  second  of  November,  shipped  a  quantity  of  pro- 
dnce  from  Barlington  to  his  consignees  in  Boston,  to  be  sold;  on  the  twenty 
Iborth  of  November  an  agent  of  the  plaintiff  purchased  the  property  of  the  de« 
feodant,  under  the  belief  of  both  parties,  that  the  property  was  then  in  a  ware» 
hoose  at  Whitehall,  where  the  plaintiff  contemplated  receiring  it,  and  the  de* 
fendant  delivered  to  the  agent  an  order  upon  the  warehouseman  for  the  prop- 
erty, which  order  was  presented  on  the  twenty  fifth  of  November;  the  belief  of 
the  defendant,  that  the  property  was  at  Whitehall,  was  based  upon  the  repre^ 
sentations  of  the  agent, — who  believed  the  same ;  on  the  twenty  ninth  of  No'*' 
vember  the  agent  paid  to  the  defendant  97S,  towards  the  porohase,  supposing 
that  the  property  had  been  delivered  upon  the  order;  the  property  was  never  in 
lact  landed  at  Whitehall,  but  was  received  by  the  consignees  at  Boston  on  the 
third  of  December  and  was  commingled  by  them  with  other  property  of  the 
same  kind,  belonging  to  the  defendant,  so  that  it  could  not  easily  be  distin- 
gaished ;  on  the  twenty  fifth  of  December  the  defendant  informed  his  con* 
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■igiM6t,  that  h«  had  sold  the  property  to  the  plaintiflf;  but  the  property  waa 
aAerwardfl  void  by  the  conaignees  and  credited  to  the  defendant;  Held,  that* the 
contract  was  in  valid,  by  reason  of  the  mutual  mistake  as  to  the  sitnation  of  the 
property  at  the  time,  and  that  the  plaintiff,  after  demand,  was  entitled  to  re* 
coTer  from  the  defendant  the  amount  paid  by  him  towards  the  purchase,  in  an 
action  for  money  had  and  received. 

Indebitatus  Assumpsit  for  money  had  and  received.  Plea,  the 
general  issue,  and  trial  by  the  court,  September  Term,  1847,— 
Hall,  J.,  presiding. 

On  trial  the  facts  appeared  to  be  as  follows.  The  defendant,  on  the 
twenty  second  of  November,  1845,  shipped,  at  Burlington  in  this 
state,  eleven  tubs  of  butter,  three  casks  of  cheese  and  six  bags  of  % 
beans,  to  Smith  d&  Bishop,  commission  merchants  at  Boston,  for 
sale  upon  commission.  On  the  twenty  fourth  of  the  same  month 
an  agent  of  the  plaintiff,  then  on  his  way  to  Montreal,  purchased  the 
property  of  the  defendant,  at  Burlington,  with  knowledge  of  the 
shipment,  but  under  the  belief  of  both  parties,  that  the  property  was 
then  at  the  store  house  of  one  Bascom,  at  Whitehall,  where  it  was 
contemplated  the  plaintiff  would  receive  it;  and  to  enable  him  to  do 
so  the  defendant  gave  to  the  agent  an  order  on  Bascom  for  it.  The 
belief  of  the  defendant,  that  the  property  was  at  Whitehall,  was  de- 
rived wholly  from  the  statements  made  by  the  agent, — who  believed 
them  to  be  true.  The  order  was  immediately  sent  to  Bascom,  and 
was  received  by  him  on  the  twenty  fifth  of  November ;  but  the  prop- 
erty had  never  been  at  his  store  house,  and  the  plaintiff  did  not  re- 
ceive it.  The  agent,  on  his  return  from  Montreal,  on  the  twenty 
ninth  of  November,  paid  to  the  defendant  $75,00  towards  the  pur- 
chase, supposing  at  the  time  that  the  property  had  been  obtained 
upon  the  order.  The  property  was  received  by  Smith  &  Bishop  on 
the  third  of  December,  1845,  and  became  so  commingled  with  other 
property,  of  the  same  kind,  consigned  by  the  defendant  to  them» 
that  the  butter  and  cheese  could  not  be  distinguished  from  such 
other  property.  The  defendant,  by  letter  of  the  twenty  fiflh  of  De- 
cember, 1845,  informed  Smith  d&  Bishop,  that  he  had  sold  the  prop- 
erty shipped  on  the  twenty  second  of  November.  The  property  was 
afterwards  sold  by  Smith  &  Bishop  and  the  proceeds  credited  to  the 
defendant  in  their  general  account,  which,  for  sales  of  produce, 
amounted  to  about  $14»000  per  year.     Smith  Sl  Bishop  supposed 
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thai  they  had  foUy  accounted  for  the  property  to  the  defendant;  but 
there  had  always  remained  dae  to  the  defendant,  upon  their  account, 
an  amount  greater  than  the  amount  of  the  proceeds  of  the  property 
in  question,  and  the  defendant  had  never  intended  to  receive  those 
proceeds.  A  portion  of  the  defendant's  butter  was  sold  on  credit, 
to  persons  who  had  become  insolvent,  and  payment  could  not  be  ob- 
tained ;  but  whether  such  loss  occurred  on  the  butter  shipped  on 
the  twenty  second  of  November  could  not  be  ascertained,  by  reason 
of  its  having  been  commingled  with  butter  shipped  at  other  times. 
The  plaintiff  never  notified  Smith  d&  Bishop  of  his  purchase,  and 
made  no  other  attempt  to  obtain  the  property,  or  the  avails  of  it, 
than  by  the  presentation  oi  the  order  on  Bascom.  The  plaintiff  de* 
manded  of  the  defendant,  pref  ious  to  the  commencement  of  this 
suit,  the  money  paid  to  him  towards  die  purchase ;  and  now  claimed 
to  recover  that  amount 

The  county  court  rendered  judgment  for  the  plaintiff,  for  the 
amount  paid  by  him,  with  interest  fi-om  the  time  of  payment  Ex* 
ceptions  by  defendant. 

C.  D.  Kassan  and  E.  Edgtrton^  for  defendant,  insisted,  first,  thai 
the  title  to  the  property  vested  in  the  plaintiffnt  the  time  of  sale,  and 
that  it  was  ana]og9us  to  a  sale  of  a  cargo  at  sea,  the  property  being 
in  such  conditi<Hi,  that  it  could  not  be  delivered, — ^to  which  point 
they  cited  Long  on  Sales  149,  163-170;  1  Taunt  459;  Hinde  r, 
WMiehouse,  7  East  558 ;  Lucas  v.  Dorrien,  7  Taunt  278,  [2  E. 
C.  L.  105 ;]  Seark  v.  Keeves,  2  Esp.  R.  698;  PUllimore  v.  Barry, 
1  Camp.  513 ;  Grtanes  v.  Hepke,  2  B.  d&  Aid.  131 ;  Dams  v. 
James,  5  Burr.  2680 ;  Dams  v.  Peei,  8  T.  R.  330 ;  King  v.  Mert- 
ditht  2  Camp.  639 ; — and  second,  that  if  it  were  to  be  regarded  ai 
merely  a  bargain  and  sale,  the  defendant  had  fiilly  perforoMd  upon 
his  part,  and  the  failure  of  the  plaintiff  to  receive  the  property,  or  its 
avails,  was  wholly  owing  to  his  own  Usches,  and  would  not  entitle 
him  to  treat  the  contract  as  invalid  and  recover  back  the  purchase 
money. 

Briggs  8f  TVittiams,  for  plaintiff,  claimed  that  the  contract  was 

made  upon  an  assumed  state  of  facts,  which  induced  the  contract, 

as  to  which  there  was  a  mutual  mistake, — ^both  parties  believing 

that  the  property  was  at  Bascom's,  in  Whitehall,  when  in  fact  it  had 
25 
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never  been  there, — and  that  therefore  this  action  wonld  lie  to  re- 
corer  back  the  money  paid  towards  the  purchase ;  and  they  cited 
2  Sannd.  PI.  &  £v.  674,  Story  on  Cont.  69,  sec.  107,  2  Smith's 
Lead.  Cas.  243,  KeUy  v.  Solari,  9  M.  &  W.  54,  and  Wheadon  r. 
Olds,  20  Wend.  174. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  only  question  in  this  case  arises  upon  the 
facts  found  by  the  bill  of  exceptions ;  and  the  only  point,  on  which 
I  have  been  led  to  doubt,  is,  whether,  in  a  court  of  law,  they  were 
sufficient  to  invalidate  the  contract  and  enable  the  plaintiff  to  re- 
cover back  the  money,  which  he  had  paid  to  the  defendant  towards 
the  produce,  which  he  had  contracted  to  purchase. 

It  seems  to  be  well  settled  in  chancery,  that  if  a  contract  is  made 
in  mutual  error  of  material  facts,  which  have  induced  the  contract, 
it  is  invalid,  and  may  be  set  aside.  This  is  upon  the  principle, 
majnly,  that«  when  the  parties  are  under  a  mutual  mistake  as  to  ma- 
terial facts,  affecting  the  subject  matter  of  the  contract,  there  is  a 
want  of  a  binding  assent ;  and  we  think  a  contract  so  made  may  be 
avoided  in  a  court  of  law.  In  Flight  v.  Booth,  I  Bing.  N.  C.  370, 
[27  II.  C.  L.  421,]  TiNDAL,  Ch.  J.,  lays  the  rule  down  thus, 
"  When  the  misrepresentations  are  in  a  material  and  substantial 
point,  so  far  affecting  the  subject  matter  of  the  contract,  that  it 
may  be  supposed,  that,  but  for  the  misrepresentations,  the  purchaser 
would  not  have  entered  into  the  contract  at  all,  the  contract  is 
avoided  altogether,  though  the  misrepresentations  did  not  proceed 
from  fraud,*'  In  Mowatt  v.  Wright,  1  Wend.  362,  Savage,  Ch.  J., 
thus  sums  up  the  law  on  this  subject ;  "  If,"  he  says,  "  the  parties 
to  a  contract,  believing  that  a  certain  state  of  facts  exists,  come  to 
an  agreement,  with  such  belief  for  its  basis,  on  discovering  their 
mutual  error  they  are  remitted  to  their  original  rights^."  The  case 
of  Case  T.  Prentice,  3  M.  d&  S.  344,  is  decided  upon  the  same  prin- 
ciple. In  Wheadon  v.  Olds,  20  Wend.  174,  the  agreement  as  to  a 
quantity  of  oats,  sold  in  a  certain  bin,  was  made  upon  a  mistaken 
basis ;  and  the  contract,  so  far  as  it  fixed  the  quantity  of  oats,  was 
set  aside.  The  parties  supposed,  that  five  hundred  bushels  of  oats 
had  been  measured  out  of  the  bin,  and,  upon  such  supposition,  the 
amount  remaining  in  the  bin  was  agreed  upon,  when  in  fact  but  two 
hundred  and  fifty  bushels  had  been  measured  out. 
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The  plaintiff,  in  this  case,  wanted  the  property  he  contracted  for 
at  Whitehall,  and  not  at  Boston ;  and  it  was  upon  the  supposition, 
that  he  was  to  receive  the  property  at  Whitehall,  that  he  entered 
into  the  contract.  We  think  this  was  material;  and  that  without  it 
the  contract  would  not  have  been  made ;  and  if  so,  the  right  of 
property  did  not  pass  from  Catlin  to  the  plaintiff.  When  it  was  dis- 
covered, that  the  parties,  in  making  this  contract,  had  proceeded 
upon  a  mutual  mistake  as  to  the  5t/tf5  of  the  property,  they  mutually 
had  the  privilege  of  being  remitted  to  their  original  rights ;  and 
Catlin,  having  notice  of  this  mistake,  must  be  liable  to  refund  what 
he  had  received,— especially  on  demand ;  and  the  case  shows,  that  a 
demand  was  made,  before  the  action  was  brought.  The  fact,  that 
Catlin  supposed,  from  the  representations  of  the  agent  of  the  plain* 
tiff,  that  the  property  was  at  Whitehall,  can  make  no  difference. 
Both  parties  acted  bona  Jide,  but  none  the  less  upon  a  mistaken 
basis. 

It  is  claimed  in  argument,  that  the  plaintiff  has  made  the  prop- 
erty his  own,  by  reason  of  his  own  laches.  But  we  think  not.  He 
was  under  no  obligation  to  go  to  Boston  for  the  property ;  and  at  the 
time  the  contract  was  made,  the  property,  instead  of  being  at  White- 
hall, was  on  its  way  to  Boston,  where  in  due  time  it  was  re- 
ceived by  the  consignees  of  the  defendant,  as  his  property,  and  be- 
came so  commingled  with  his  other  property,  of  the  like  kind,  as  to 
render  it  undistinguishable.  The  consignees  sold  the  whole  prop- 
erty ;  and  the  entire  avails  of  this  and  the  other  property  were  cred- 
ited to  the  defendant,  without  distinction,  or  the  means  of  distinc- 
tion. It  does  not  appear,  at  what  precise  time  the  defendant  had 
notice,  that  the  property  had  never  been  landed  at  Whitehall ;  but 
on  the  twenty  fifth  day  of  December  he  wrote  to  hfs  eonsigoees,  at 
Boston,  that  he  had  sold  the  property  shipped  on  the  twenty-second 
of  November,  but  he  did  not  then  direct  the  consignees  not  to  sell 
the  property  on  his  account.  After  this  the  consignees  did  sell  the 
property,  and  the  avails  were  by  them  credited  to  Catlin.  There 
has  been  no  htehes  on  the  part  of  the  plaintiff,  which  Tiave  operated 
to  the  injury  of  Catlin ;  and  certainly  there  is  no  reason,  why  the 
defendant  should  claim,  that  the  plaintiff  has  made  the  property  his 
own  on  any  such  ground. 

The  judgment  of  the  county  court  is  affirmed. 
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Jacob  Edgerton  v.  Stephen  Barrett  and  Jonathan  C. 

Dexter. 

IT  a  judee  writ  be  difeeted,  in  the  body  of  it,  to  an  iodifierent  person,  named, 
in  the  form  of  a  depntatkm  in  a  oonnty  coart  writ,  itating  the  reajon  of  snch 
direction  to  be  the  want  of  a  proper  officer  seaaonablj  to  be  bad,  tlw  peraon  so 
named  will  not  be  aathorized  to  serve  each  writ. 

Debt  upon  a  jail  bond,  broaght  in  the  name  of  the  sheriff  of  the 
county  of  Rutland.  The  writ  was  originally  made  returnable  be- 
fore a  justice  of  the  peace,  and  was  directed,  in  the  body  of  it,  in 
these  words, — **  To  any  high  baliff  or  constable  in  the  state ;  and 
whereas  no  legal  officer  can  seasonably  be  had,  therefore,  to  John 
F.  Knight,  Jr.,  of  Rutland,  an  indifferent  person,  to  serve  and  re- 
turn,"— and  the  return  of  service  upon  the  writ  was  signed  by 
Knight  The  defendants  pleaded  the  following  plea  in  abatement, 
properly  entitled. 

**  And  now  the  said  Stephen  Barrett  and  Jonathan  C.  Dexter 
'  come,  by  their  attorney  J.  C.  Dexter,  and  defend  the  wrong  and 
'  injury  when  d£c.,  and  pray  judgment  of  the  plaintiff's  said  writ, 
'  that  the  same  be  abated  and  quashed,  because  the  said  defendants 

*  say,  that  ihe  plaintiff's  said  writ  was  never  at  any  time  served  on 
'said  defendants  by  any  prq>er  officer,  or  person,  duly  author- 
'  ized  and  empowered  to  serve  the  same,  and  no  service  was  ever 
'  made  of  said  writ  upon  said  defendants,  except  the  pretended  ser* 
'  vice  of  said  writ  indorsed  upon  said  writ  and  made  by  one  John 

*  F.  Knight,  Jr.,  and  subscribed  by  him ;  and  the  said  defendants 

*  say,  that  the  plaintiff's  said  writ  was  made  returnable  before  and 
'  subscribed  by  Martin  G.  Everts,  a  justice  of  the  peace  in  and  for 

*  the  county  of  Rutland,  and  the  said  Martin  G.  Everts,  before  whom 
'  said  writ  was  made  returnable,  did  not,  at  the  time  he  subscribed 

*  and  issued  said  writ,  nor  did  he  at  any  other  time,  deputize, 
'  authorize,  or  appoint  John  F.  Knight,  Jr.,  to  serve  and  return  said 
'  writ,  by  indorsing  on  said  writ,  under  his  official  hand  and  signa- 
'  ture,  that  he  authorized  the  said  John  F.  Knight,  Jr.,  to  serve  and 

*  return  said  writ     And  the  said  defendants  say,  that  the  said  John 

*  F.  Knight,  Jr.,  who  pretended  to  serve  said  writ  on  the  said  de- 

*  fendants,  by  attaching  the  property  of  the  said  defendants  and 
'  leaving  copies  of  said  writ  at  the  last  usual  place  of  abode  of  said 

*  defendants,  and  making  return  of  said  writ  to  said  Martin  G, 
'  Everts,  the  said  justice  of  the  peace,  was  not,  at  the  time  he  pre- 
'  tended  to  serve  said  writ  upon  the  said  defendants,  nor  has  he  ever 
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'  been  at  any  time,  a  sheriff,  or  sheriff's  deputy,  or  a  high  bailiff,  or 
'  a  high  bailiff's  depaty,  or  a  constable,  and  the  said  John  F.  Knight, 

*  Jr.,  at  the  time  he  pretended  to  serve  said  writ,  was  not  dttly 

*  authorized,  deputized,  or  impowered,  by  the  authority  siting  said 
'  writ,  or  by  any  other  competent  authority,  to  serve  said  writ  on 

*  aaid  defendants  and  make  return  of  the  same;  but,  on  the  con- 
'  trary,  the  said  John  F.  Knight  was,  at  the  time  he  made  the  said 

*  pretended  service  of  said  writ  upon  said  defendants,  and  at  all 

*  other  times,  was  wholly  destitute  of  authority  to  serve  said  writ  on 
'  said  defendants;  and  the  said  defendants  aver  and  say,  that  they 
'  never  accepted  or  agreed  to  accept  service  on  said  writ,  and  that 

*  the  same  was  never  served  upon  them  by  any  officer  whatever : 
'  All  of  which  the  defendants  are  ready  to  verify  ;  whereupon  the 

*  said  defendants  pray  judgment  of  said  suit,  and  that  the  same  may 

*  be  abated,  quashed,  and  held  for  nought,  d&c." 

To  this  plea  the  plaintiff  replied,  that  said  writ  was  issued  and 
signed  by  and  made  returnable  before  Martin  6.  Everts,  a  justice 
of  the  peace,  and  that  it  appeared  to  said  justice,  at  the  time  he 
signed  the  same,  that  no  proper  officer,  legally  authorized  to  serve 
the  same,  could  seasonably  be  had,  and  the  said  justice  thereupon 
directed  the  writ  to  John  F.  Knight,  Jr.,  an  indifferent  person,  to 
serve  the  same,  and  the  said  Knight  made  service  and  return  of  said 
writ,  and  verified  the  same  by  his  oath,  duly  certified  upon  the  writ. 
The  defendants  rejoined,  that  it  did  not  appear  to  said  justice,  at 
the  time  he  signed  and  issued  said  writ,  or  at  any  other  time,  that 
said  writ  would  fail  of  service  for  the  want  of  a  proper  oflicer 
to  serve  the  same,  and  that  it  did  not  appear  to  said  justice,  that  no 
proper  and  legal  officer  could  seasonably  be  had  to  serve  said  writ, 
and  that  the  said  justice  did  not,  at  the  time  he  signed  and  issued 
said  writ,  or  at  any  other  time,  deputize,  authorize,  or  appoint,  the 
said  Knight  to  serve  and  return  said  writ,  under  his  hand  and  official 
signature,  and  that  the  writ  was  not  served  upon  the  defendants  by 
any  legal  and  proper  officer,  duly  empowered  and  authorized  by 
law  to  serve  said  writ,  nor  by  any  person  duly  deputized  and  ap« 
pointed  to  serve  the  same.    To  this  rejoinder  the  plaintiff  demurred. 

The  county  court,  September  Term,  1847, — Hall,  J.,  preside 
ing, — rendered  judgment,  that  the  writ  abate.  Exceptions  by 
plaintiff. 

Tkrall  and  Smith,  for  plaintiff,  as  to  the  formal  defects  in  the 
plea  in  abatement,  cited  Pearson  v.  French^  9  Vt.  349,  Crane  v. 
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Wamer,  14  Vu  40,  and  HiU  r.  Powers,  16  Vt.  516  ^  and,  aa  to  the 
safficiency  of  the  special  aathorization  to  Knight  to  senre  the  writ, 
relied  upon  Rer.  St  180,  §  7;  6  Vt.  51 ;  1  Bl.  Com.  88 ;  Gage  t. 
Currier,  4  Pick.  399;  4  Bac.  Ab.,  Statute  D ;  22  Pick.  573;  Pond 
r.  Negui,  3  Mass.  230;  Kellogg  r.  Wadkams,9  Conn.  201 ;  Coop- 
er r.  IngcOls,  5  Vt.  508 ;  Stewart  r.  Jfor/ut,  16  Vt.  401 ;  CKadwick 
T.  Divot,  12  Vt.  503. 

J.  C.  I>e2<er,  for  defendants,  cited  Kelly  r.  Par»5,  10  Vt.  261 ; 
Rer.  St.  c.  26,^22;  lb.  c.28,  ^7;  Nye  t.  Liscombe,  21  Pick. 
263 ;  Guild  v.  lltcAarJsoii,  6  Pick.  364  ;  Simonds  v.  Parker,  I  Met. 
598;  Jacobs  y.  ilf«/ien,  14  Mass.  132;  Ames  t.  Tl^nsor,  19  Pick. 
247 ;  Bullard  v.  Nantucket  Bank,  5  Mass.  99 ;  Hawkes  v.  Kenne- 
heck,  7  Mass.  461 ;  Hart  t.  Fitzgerald,  2  Mass.  509 ;  Wood  t. 
J2o55,  11  Mass.  271 ;  Cork  v.  Gibbs,  3  Mass.  193;  JBrotrn  v.  Sey- 
mour, 1  Pick.  32;  Carlisle  v.  Weston,  21  Pick,  535;  Tingley  v. 
Bateman,  10  Mass.  343. 

The  opinion  of  the  court  was  delivered  by 

Hali,,  J.  We  have  felt  ourselves  in  duty  bound  to  look  into  the 
plea  in  abatement  with  all  the  astuteness  in  our  power,  in  search  of 
formal  defects,  that  might  overthrow  it ;  but,  even  with  the  aid  of 
the  very  ingenious  argument  of  the  plaintiff's  counsel,  we  have  been 
unable  to  find  any  flaw  in  it.  In  point  of  form  we  feel  obliged  to 
hold  it  to  be  invulnerable. 

The  question  raised  by  the  plea  and  replication  is,  whether  a  di- 
rection in  the  body  of  a  justice  writ  to  an  indifferent  person  named, 
stating  the  reason  of  such  direction  to  be  the  want  of  a  proper 
officer  seasonably  to  be  had,  in  the  form  of  a  deputation  in  a  county 
court  writ,  authorizes  such  person  to  serve  the  justice  writ.  We 
are  sll  agreed,  that  it  does  not ;  that  the  mode  of  authorization, 
mentioned  in  the  chapter  of  the  Revised  Statutes  on  process,  was  de- 
signed to  apply  exclusively  to  writs  returnable  to  the  county  court ; 
and  that  the  form  given  in  the  justice  writ  was  intended  as  the  only 
mode  of  deputing  a  person  to  serve  a  justice  writ. 

The  authorization  in  a  county  court  writ  is  made  by  inserting  the 
direction  in  the  body  of  the  writ,  and  its  insertion  requires  no  new 
signature  of  the  authority  issuing  it.     But  the  legislature,  to  guard 
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more  fully  against  the  inconsiderate  and  unnecessary  use  of  deputed 
persons  in  the  serrice  of  justice  writs,  hare  made  prorision,  by 
which  the  attention  of  the  justice  roost  be  distinctly  called  to  the 
necessity  for  such  a  serrice^  by  a  separate  indorsement  of  the 
authority  upon  the  writ,  over  another  new  official  signature.  For 
this  reason  a  form  of  authorization,  requiring  such  signature,  is 
giren ;  and  we  think  it  was  intended,  that  it  should  be  strictly,  or 
at  least  substantially,  followed.  We  believe  the  practical  construe* 
tion  of  the  justice's  act  has  been  in  conformity  to  these  views ;  and 
the  judgment  of  the  county  court  is  therefore  affirmed. 


Bank  or  Rutland  o.  Ira  Parsons. 

The  term  «  writ,"  in  theitatate,  [Rev.  St.  c.  11,  §40,]  whieh  enacts,  that  a 
sheriff  ahall  not  lenre  a  writ  in  which  he  is  a  party,  or  interested,  or  in  which 
a  priTate  corporation,  of  which  he  is  a  member,  is  a  party,  inclndes  as  well  a 
writ  of  execntion,  as  a  writ  of  attachment. 

When  a  statnte  prohibits  any  thing  to  be  done,  aa  act  done  in  eontravention  of 
the  prohibition  must  be  adjodged  inoperative  and  void,  if  the  statnte  cannot 
otherwise  be  made  effectaal  to  accomplish  the  object  intended  by  its  enacts 
ment. 

A  sheriff,  who  receives  an  ezecvtton  in  favor  of  a  private  corpoiation,  of  which 
he  is  a  member,  is  not  liable  for  neglecting  to  levy  and  rstnm  it;  and  it  makes 
no  difference,  that  he  served  the  original  writ,  in  the  sait  in  which  the  execn- 
tion isfaed,  by  attaching  property,  and  took  a  receipt  for  the  property  and  had 
prosecnted  a  snit  against  the  receiptor  to  final  judgment,  which  was  unsatisfied 
by  reason  of  the  insolvency  of  the  receiptor. 

Trespass  on  the  Case  against  the  defendant,  as  sheriflT  of  the 
county  of  Rutland^  for  not  levying  an  execution  in  favor  of  the 
plaintifib  against  Joel  M.  Rogers  and  Jonathan  C.  Dexter.  Plea, 
the  general  issue,  and  trial  by  the  court,  September  Term,  1847, — 
Hall,  J.,  presiding. 

On  trial  the  plaintifi  gave  in  evidence  a  writ  in  their  favor  against 
Rogers  and  Dexter, — the  record  of  a  judgment  in  their  favor  there- 


Digitized  by  CjOOQIC 


800  RUTLAND  COUNTY. 

Territt  et  al  v.  Bardett 

OQ^ — the  execution  which  issued  thereon,  for  the  [neglect  to  serve 
which  this  suit  was  brought, — and  the  receipt  of  the  defendant,  as 
sheriff,  for  the  execution.  The  plaintifis  also  offered  in  evidence  a 
receipt,  executed  by  one  Bartlett  to  the  defendant,  for  property  at- 
attached  upon  the  writ  in  favor  of  the  plaintifis  against  Rogers  and 
Dexter^— an  indorsement  thereon,  signed  by  Bartlett,  acknowledge 
ing  that  the  property  had  been  duly  demanded  of  him, — the  record 
of  a  judgment  in  favor  of  the  plaintiff  against  Bartlett,  founded 
upon  the  receipt, — and  an  execution,  which  issued  thereon,  and 
which  had  been  returned  unsatisfied.  To  the  admission  of  this  evi* 
dence  the  defendant  objected,  but  the  objection  was  overruled  by 
the  court  It  was  conceded,  that  the  defendant  was  a  stockholder 
in  the  Bank  of  Rutland  at  the  time  he  served  the  original  writ  in 
their  favor  against  Rogers  and  Dexter,  and  that  he  continued  to  be 
a  member  of  the  corporation  until  after  the  commencement  of  the 
present  suit.  It  was  also  conceded,  that  Bartlett  was  insolvent,  and 
that  the  judgment  against  him  was  never  paid. 

Upon  this  evidence  the  county  court  rendered  judgment  for  the 
plaintiflb,  for  the  amount  of  their  judgment  against  Refers  and  Dex- 
ter, with  interest    Exceptions  by- defendant 

E.  Edgerian  for  defendant* 

The  defendant  was  a  member  of  the  corporation,  in  whose  favor 
the  execution  in  question  was  issued ;  and  a  levy  by  him  would  have 
been  an  illegal  act  Rev.  St  c.  11,  ^^  40,  42.  As  a  contract  be- 
tween the  parties,  the  undertaking  of  the  defendant,  expressed  in 
the  receipt  given  by  him  for  the  execution,  to  make  the  levy,  was 
void,  because  it  was  a  promise  to  do  an  illegal  act  1  Wheat 
Selw.  N.  P.  50,  n.,  citing  Morris  v.  Chapman^  T.  Jones  24.  A 
levy  of  the  execution  by  the  defendant  would  have  been  a  trespass, 
which  he  could  not  be  required  to  commit  Hutchinson  ei  al  r. 
Lull,  17  Vt  138.  The  defendant  could  not  by  possibility  make  a 
valid  service  of  the  execution ;  any  act  of  his,  in  attempting  to 
serve  it,  would  have  been  utterly  void,  as  an  official  act.  Cleateland 
r.  DenUng,  3  Vt  684.  Nelson  v.  Denison,  17  Vt  73.  Rev.  St 
170,  §10;  241,  §19. 
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Foot  Sp  Hodgts  for  plaintiffs. 

If  serrice  be  made  by  ao  officer  interested  as  a  member  of  the 
corporation,  or  inhabitant  of  the  town,  for  or  against  which  the 
process  issues,  it  can  be  taken  advantage  of  only  by  plea  in  abate- 
ment. Dunmore  Manuf,  Co.  v.  Rockwell^  Brayt.  18»  Holmes  r, 
Essex,  6  Vt.  47.  Fairfield  v.  Hall,  8  Vt  68.  Charlotte  t.  Webb, 
7  Vt  38.  Kellogg  ex  parte,  6  Vt.  509.  Adams  ?.  Wiscasset 
Bank,  1  Oreenl.  361.  Merchants  Bank  t.  Cook^  4  Pick.  405. 
Ang.  &  Am.  on  Corp.  577.  Sutton  v.  Cole,  8  Mass.  96.  The  ser- 
vice is  not  roid  \  it  is  legal  notice  to  the  defendant,  and  a  judgment 
against  him  is  neither  void,  nor  voidable ;  and  of  course  the  execu- 
tion upon  it  will  be  legal  and  valid.  An  officer  might  doubtless  ex- 
cuse himself  from  receiving  a  writ  to  serve,  in  which  he  was  inter- 
ested, and  would  not  incur  the  statute  penalty  by  his  refusal ;  but  if 
he  receive  it,  thus  giving  an  implied  promise  to  serve  it,  he  will  be 
liable  for  his  neglect  to  serve  it,  and  cannot  exonerate  himself  from 
that  liability  by  force  of  the  statute  prohibition.  An  officer,  hold« 
ing  process  against  a  person  privileged  from  arrest,  is  bound  to  serve 
it  notwithstanding  the  claim  of  privilege,  and  the  only  remedy  of 
the  party  u  to  claim  his  discharge  by  notice  to  the  court,  or  on 
habeas  corpus ;  but  if  he  suffer  judgment  to  pass  against  him,  he 
will  be  bound  by  it.  Sperry  v.  Williams,  1  Wend.  32.  Leave  v^ 
Bell,  18  Johns.  52.  Fletcher  v.  Baxter,  2  Aik.  224.  Tarleton  Vt 
Fisher^  Doug.  671.  Booraem  v.  Wheeler,  12  Vt.  311.  Ex  parte 
McNiel,  3  Mass.  288 ;  6  lb.  264.    Brown  v.  Qetchel^  H  Mass.  IL 

Although  an  officer  will  be  promoted  in  executing  a  precept  ap« 
parently  regular,  although  it  be  really  void  for  want  of  jurisdiction 
in  the  authority  issuing  it,  or  in  levying  an  execution  regular  upon 
its  face,  though  issued  upon  a  void  judgment,  yet,  if  he  will  under^^ 
take  to  decide  for  himself  as  to  its  validity,  he  may  do  so  at  his 
peril ; — if  the  process  or  judgment  were  really  void,  he  will  not  be 
liable  for  neglect.  Albet  v.  Ward^  8  Mass.  79.  Dillingham  v. 
Snow,  5  Mass.  558.  Hill  v.  Wait^  5  Vt.  124.  But  the  rule  is 
otherwise,  as  to  mere  irregularity;  and  the  officer  is  bound  to  exe» 
cote  the  process.  Walden  v.  Damson,  15  Wend.  575.  People  v. 
Dunning,  1  Wend.  16.    Parmeke  v.  Hitchcock,  12  Wend.  96. 

The  prohibitory  section  of  the  statute  is  merely  directory,  and 
personal  to  the  sheriff  alone.     Holland  v.  Osgood,  8  Vt.  270. 
IFanter  v.  Mower,  11  Vt.  385. 
26 
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It  was  necessary,  that  the  plaintiffs,  to  preserre  their  lien  upon  the 
property  attached,  should  delif  er  their  execution  to  an  officer  within 
thirty  days  from  the  rendition  of  the  judgment.  Enos  t.  Brown,  1 
D.  Ch.  280.  BHss  ?.  Stevens,  4  Vt  88.  By  receiving  and  retaining 
the  execution,  the  defendant,  besides  giving  an  implied  promise  to 
levy  it,  prevented  its  being  delivered  to  another  officer  in  season  to 
preserve  the  lien ;  and  to  allow  him  now  to  justify  his  neglect,  on 
the  ground  of  his  interest,  would  be  allowing  him  to  take  advantage 
of  his  own  wrong. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  is  an  action  on  the  case  against  ihe  defend- 
ant, as  sheriff  of  the  county  of  Rutland,  to  recover  damages  for  his 
neglect  of  official  duty,  in  not  collecting  an  execution  against  Rog< 
era  and  Dexter.  The  defendant  long  before  and  at  the  time  he  re-  . 
ceived  the  execution,  and  long  afterwards,  was  a  stockholder  in  the 
Bank  of  Rutland.  The  statute  enacts,  that,  in  all  cases,  in  which 
the  sheriff  is  a  party,  in  name,  or  as  a  member  of  a  private  corpora- 
tion, the  high  bailiff  may  serve  the  writ;  and  it  expressly  enacts, 
that  the  sheriff  shall  not,  in  such  case,  serve  the  writ  Although 
the  statute  uses  the  expression  ''  the  writ,"  yet  we  must  regard  this 
as  a  generic  term,  including  as  well  a  writ  of  execution,  as  a  writ 
of  attachment. 

The  ministerial  power  to  serve  a  legal  process  roust  be  conferred 
in  every  case,  either  mediately,  or  immediately,  by  virtue  of  some 
statute.  The  statute,  in  the  case  before  us,  not  only  omitted  to 
confer  the  power  upon  the  sheriff,  but  expressly  incapacitates  him 
to  serve  the  writ.  It  is  said  in  argument,  that  the  statute  is  only 
directory  j  but  we  think  it  is  prohibitory,  as  well  as  directory,  and 
prohibitory,  too,  in  an  eminent  degree.  It  is  not  claimed,  that  thci 
sheriff  could  have  any  common  law  power ;  and  it  cannot  well  be 
seen,  how  a  statute,  denying  the  power,  can  be  construed  into  one 
giving  the  power.  If  he  had  no  official  power  to  serve  the  writ  of 
execution,  how  can  he  be  guilty  oi official  neglect,  in  not  serving  it? 

It  may  be  regarded  as  a  general  principle,  that,  when  a  statute 
prohibits  any  thing  to  be  done,  an  act  done  in  contravention  of  the 
prohibition  must  be  adjudged  inc^rative  and  void,  if  the  statute 
cannot  be  otherwise  made  effectual  to  accomplish  the  object  intended 
by  its  enactment.     The  case  of  Nebon  v.  Denison,  17  Vt.  73,  was 
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decided  upon  this  principle.  In  that  case  the  officer  served  a  jus- 
tice writ  more  than  sixty  days  previous  to  the  time  set  in  it  for  trial, 
against  the  prohibition  of  the  statute ;  and  it  was  held,  that  the  offi« 
cer  was  not  justified  by  the  statute,  and  that  he  acquired  no  Ken  up- 
on the  property  attached,  as  against  an  officer  who  subsequently 
took  the  property  from  him  on  a  regular  execution,  although  the 
debtor*did  not  appear  at  the  return  day  of  the  writ  and  object  to  the 
irregalarity  of  the  service.  It  would  seem,  upon  the  principles  of 
that  case,  that  the  debtor  might  have  had  his  action  of  trespass 
against  the  officer,  unless  precluded  by  his  not  appearing  and  ob- 
jecting to  the  service,  at  the  return  day  of  the  writ.  To  hold,  that 
the  sheriff  could  serve  this  writ  of  execution,  would  be  to  render  the 
statute  ineffectual  and  inoperative.  No  opportunity  couldbe  given  to 
^ate  the  proeess,  and  trespass  should  be  maintainable  against  the 
officer.  The  officer  had  no  authority  to  serve  the  process ;  and  con- 
sequently his  acts  must  be  void.  The  defendant  might  have  refused 
to  have  received  the  execution,  and  not  have  subjected  himself  to  an 
action.  His  having  received  it  cannot  give  him  power  to  serve  it, 
and  save  himself  from  an  action.  In  Dolbear  v.  Hancock,  19  Vt. 
388,  the  service  was  held  void  on  account  of  the  imperfect  direction 
to  a  person  deputed  to  serve  the  writ.  The  deputation  conferred  no 
power. 

It  is  claimed,  that,  as  the  defendant  served  the  writ  of  attachment 
without  objection,  took  a  receiptor,  and  pursued  him  to  judgment, 
he  is  bound  to  go  on  and  execute  the  final  process,  which  was  put 
into  his  hands  by  the  bank.  But  we  think  this  cannot  alter  the 
case,  or  clothe  the  defendant  with  ojicial  power ;  and  without  offi- 
cial power  to  perform  an  act,  he  cannot  be  guilty  of  official  neglect 
finr  not  doing  it.  It  is  said,  that  the  defendant  should  be  estopped 
from  averring  his  want  of  power,  inasmuch  as  he  served  the  writ  of 
attachment  without  objection,  and  took  a  receiptor  for  the  property 
atUched;  but  we  know  of  no  doctrine  of  estoppels,  that  can  apply 
to  such  a  case  as  this.  We  think  it  more  reasonable,  to  hold  the 
statnte,  which  prohibits  the  defendant  from  executing  this  writ  of 
execution,  to  be  an  estoppel  upon  the  sheriff,  though  he  disregarded 
its  injunctions,  in  serving  the  origbal  writ 

Tiie  result  is,  the  judgment  of  the  county  court  is  reversed ; — 
and,  by  conient,  judgment  is  rendered  for  the  defendant  to  recover 
his  costs. 
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John  Buokmasteb  v.  Gustatus  H.  Mowke  and  Samuel  Fou>. 

Q.  and  F.  entered  into  a  contract  in  writing,  hj  wbieb  it  waa  agreed,  that  B. 
woold  deliver  to  F.,  at  hia  factory,  from  time  to  time  at  migjbt  be  required  in 
order  to  keep  the  fiictory  in  operation,  a  ppecified  qaantity  of  wool  \  that  F« 
would  manafaetare  the  wool  into  cassimers,  and  deliver  the  caesimen,  lo 
mannfactnred,  to  B.,  at  the  fkctory,  from  time  to  time,  aa  thej  ihonld  be  fin- 
ished and  ready  for  market ;  that  B.  ahonld  send  the  easaimers  to  market,  and 
have  them  sold,  and  pay  to  F.,  for  maoafacturing.  the  balance  of  money  n^ 
tained  for  then),  after  dedactiog  forty  fonr  cents  for  every  pound  of  wool  so  do^ 
livered  by  B.,  and  the  interest  and  cost  of  freight;  that  B.  shoold  pay  to  F.  one 
third  of  the  money  received  in  advance  for  the  easaimers,  for  the  pnrpose  of 
defraying  the  expense  of  manafkctnring;  that  B.,  ben>re  sending  the  cassimers 
to  market,  might  take  one  ninth  of  the  onmber  of  yards  at  ninety  cents  per 
yard;  and  that  F.  wonid  also  mannfactnre  for  B.  another  lot  of  wool,  of  about 
five  thousand  pounds,  upon  receiving  notice  within  two  weeks  that  B.  so  d»- 
^ired.  And  it  was  held,  that  tbe  property  in  the  cloth  was  in  B.,  and  that  h« 
had  the  rigbt  tq  the  possession  of  it,  ^M  fast  as  it  was  mann£u;tured,  and  that 
he  might  sustain  trover  against  F.  and  one  tq  whom  F*  had  sold  a  portion  of  the 
cloth,  to  recover  for  the  cloth  so  sold, 

And  it  not  having  been  proved,  in  an  actioo  of  trover  so  brought,  that  F.  had  pe|?9 
formed  his  contract  as  to  the  residue  of  the  wool,  or  that  B.'s  lien  upon  the 
cloth  sued  for  was  limited  to  the  value  of  the  wool  from  which  the  cloth  was 
made,  it  was  held,  that  B.  was  entitled  to  recover  the  full  value  of  the  cloth  at 
the  time  of  the  conversion,  and  that  the  remedy  of  F.,  for  mannfoetaring  such 
cloth,  if  any  thing  really  belonged  to  him,  was  by  aetuHs  vpon  the  oontiacu 
PxivNiEf  T,  J,,  dissenting. 

A  wrongful  sale  oF  property  by  a  bailee  is  a  conversion  hi  both  the  seller  and  pur- 
chaser, for  which  the  bailor  may  uiaintain  trover  against  both. 

Troter  for  five  cases  of  cassimert.  Plea,  the  general  issue,  and 
trial  by  the  jury,  September  Term,  1845, — ^Williams,  Ch.  J.,  pre*' 
siding. 

On  trial  the  plaintiff  gave  in  evidence  a  contract  in  writing,  exe^ 
cuted  by  the  plaintiff  and  the  defendant  Ford,  dated  September  S3, 
1841,  by  which  it  was  agreed,  that  the  plaintiff  would  delirer  to 
Ford,  at  his  factory  in  Bridgewater,  from  time  to  time  as  might  be 
required  in  order  to  keep  the  factory  in  operation,  a  specified  quan« 
tity  of  wool ;  that  Ford  would  manufacture  the  wool  into  cassimers 
as  soon  as  possible  afler  manufacturing  wod  then  on  hand,  and  de» 
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liver  all  the  cassimera,  ao  manufactared,  to  the  plaintiff,  at  the  fac- 
tory, from  time  to  time,  as  they  sboald  be  finished  and  ready  for 
market ;  that  the  plaintiff  would  send  the  eassimers  to  market,  and 
hare  them  sold  at  any  time  within  twelve  months  after  the  delivery 
of  the  wool,  at  the  option  and  direction  of  Ford,  and  pay  to  Ford, 
for  manufacturing,  the  balance  of  money  obtained  for  them,  after 
deducting  forty  four  cents  for  every  pound  of  wool,  so  delivered  by 
the  plaintiff,  and  the  interest  and  cost  of  freight ;  that  the  plaintiff 
should  pay  to  Ford  one  third  of  the  money  received  from  the  con- 
signees in  advance  for  the  eassimers,  f(Hr  the  purpose  of  defraying 
the  expense  of  manufacturing ;  that  the  plaintiff,  before  sending  the 
eassimers  to  market,  might  take  one  ninth  of  the  whole  number  of 
yards  at  ninety  cents  per  yard ;  and  that  Ford  would  also  manufac^ 
tare  for  the  plaintiff  another  lot  of  wool,  then  owned  by  certain  other 
persons,  amounting  to  about  five  thousand  pounds,  upon  receiving 
notice  within  two  weeks  that  the  plaintiff  so  desired. 

The  plaintiff  also  gave  evidence  tending  to  prove,  that  he  delivo 
ered  the  wool,  agreeably  to  the  contract,  and  that  five  cases  of  the 
cloth  manufactured  therefrom  were  taken,  by  direction  of  Ford,  from 
the  factory  in  Bridgewater  to  Woodstock,  and  were  there  sold  by 
Ford  to  the  defendant  Mower;  that  Mower  was  informed,  previous 
to  the  sale,  that  the  cloth  was  manufactured  from  the  plaintiff's 
wool  and  belonged  to  the  plaintiff;  and  that  the  plaintiff  afterwardsi 
and  before  the  commencement  of  this  suit,  demanded  the  cloth  of 
Iffower,  at  Mower's  store  in  Woodstock,  and  Mower  refused  to  sur? 
render  it^  saying  that  he  had  some  cloth  of  Ford,  which  he  had  sent 
ta  Boston,  and  that  he  had  received  it  from  Ford  as  his.  Mower's, 
own  goods. 

The  defendants  requested  the  court  to  charge  the  jury,  that  the 
evidence  so  given  did  not  entitle  the  plaintiff  to  recover  in  this  ac- 
tion against  the  defendants.  But  the  court  instructed  the  jury,  that, 
if  they  found,  that  the  cloth  was  manufactured  from  the  wool  so  de- 
livered by  the  plaintiff  to  Ford,  and  that  Mower  was  informed,  pre- 
vious to  the  sale,  that  the  cloth  was  manufactured  from  Buckmas* 
t^r's  wool,  the  plaintiff  was  entitled  to  recover  in  this  suit,  of  both 
the  defendants,  the  value  of  the  cloth  so  sold,  and  the  interest. 

Verdict  for  plaintiff.    Excepticms  by  defendants. 
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Foot  8f  Hodges  and  R.  Pierpaini  for  defendaots. 

To  sQBtaio  trover  the  plaintiff  must  have  tlie  right  of  posseasion, 
or  property,  in  the  speciftc  goods  sqed  for.  It  will  not  lie,  where 
the  defendant  may  redeem  himself  by  the  tender,  or  payment,  of  a 
certain  sum  of  money,  but  only  where  he  oould  do  so  by  a  tender, 
or  return,  of  the  identical  property.  Orion  v.  Butler,  5  B.  &  Aid. 
65^,  [7  £.  C.  L.  224.]  SewaU  v.  Lanauter  Bmit,  17  S.  &  R. 
885.  2  Saund.  R.  47*  Gordon  r.  Harper,  7  T.  R.  9.  8»ia 
T.  Phmer,  15  East  607.  3  Pick,  258.  9  lb.  156.  22  Pick.  535. 
4  B.  d&  C.  922.  In  this  ease  it  is  insisted,  that,  under  the  contract. 
Ford  might  at  any  time  hare  paid  or  tendered  to  the  plaintiff  money 
ior  the  wool  delivered,  at  the  rate  of  forty  four  cents  per  pound, 
and  that  such  payment,  or  tender,  would  have  vested  the  property 
in  the  cloth  in  Ford.  If  so,  the  plaintiff  cannot  sustain  trover. 
The  wool  was  to  be  manufactured  into  oassimers  by  Ford  and  de- 
livered to  the  plaintiff  at  the  fkotory,  not  for  the  plainttffii's  use  and 
as  his  sole  property,  but  fbr  the  purpose  of  sending  them  to  market, 
to  be  sold  for  the  joint  benefit  of  both.  Neither  was  to  have  an  ex* 
elusive  property  in  the  cloth,  or  any  portion  of  it,  but  each  was  to 
have  an  interest  in  every  yard  of  it.  Both  were  dependent  upon 
the  sale  of  the  cloth  fbr  indemnity  and  compensation.  The  fabric 
was  produced  by  the  joint  funds,  or,  what  is  the  same  thing,  by  the 
union  of  the  raw  material  of  the  one  and  of  the  labor  &c.  of  the 
other  ; — and  being  thus  a  case  of  joint  tenancy,  or  tenancy  in  com- 
mon, in  the  cloth,  this  action  cannot  be  sustained.  Hurd  v.  Dar^ 
ling,  14  Vt.  214.  Tuhbs  v.  Richardson,  6  Vt.  442.  Sanborn  v. 
Morrill,  15  Vt.  700.  Mersereau  v.  Norton,  15  Johns.  179.  Pet- 
tengill  V.  Bartlett,  4  N.  H.  87.  Ford  had  more  than  a  simple  lien 
upon  the  cloth ;  he  had  a  special  property,  which  would  authorize 
him  to  sell  the  cloth  in  order  to  repay  himself  for  his  labor.  Coze* 
nove  V.  Prevost,  5  B.  &  Aid.  70,  [7  E.  G.  L.  27.] 

This  verdict  cannot  stand  against  the  defendants  jointly,  inas- 
much as  no  joint  conversion  was  proved.  NicoU  v,  Glennier,  t  M. 
&,  S.  588.  White  v.  Demary,  2  N.  H.  546.  Lockwood  v.  Bull,  I 
Cow.  329.  Mitchell  v.  Williams,  4  Hill  13.  Atkin  v.  Slater,  1 
C.  &  K.  [47  E.  C.  L.]  335. 

There  is  error,  in  allowing  the  plaintiff  to  recover  the  value  of 
the  cloth  sold  and  the  interest,     Chamherlin  v.  Shaw,  18  Pick.  278, 
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Pierce  r,  Schenek,  3  Hill  28.  Viekery  ▼.  Tqfi,  1  D.  Ch.  241 .  Smith 
▼.  Clarke  21  Wend.  83.  The  rale  of  damagefl  is  the  actual  damage  * 
sDstained  by  the  plaintiff,  which)  in  this  case,  is  the  amoant  of 
wool  in  the  five  cases  of  cassimers,  at  fortj  four  cents  per  pound, 
and  interest  Beyond  this  he  takes  the  avails  of  labor,  materials, 
&c.,  of  Ford.     Hunt  ▼.  Haskell^  24  Maine  339. 

jEJ.  Edgertan  and  C  Linshy  for  plaintiff. 

The  delivery  of  the  wool  by  the  plaintiff  to  Ford  was  a  mere  bail- 
ment. One  species  of  bailment  is  termed,  Locatio  op€ri$  fa/ctendi^ 
or  letting  out  work  and  labor  to  be  done,  or  care  and  attention  to 
be  bestowed,  by  the  bailee,  upon  the  goods  bailed,  for  a  recompense. 
2  Kent  559,  586.  The  wool  was  to  be  delivered  to  Ford,  for  the 
parpose  of  being  mannfactured  by  him,  for  a  recompense  to  be 
made  to  him,  with  an  express  stipulation,  that  the  cloth,  when  man-* 
uCkctured,  should  be  restored  to  the  plaintiff. 

At  the  time  of  the  sale  to  Mower  the  mflnufacture  of  the  goods 
had  been  completed,  and  the  contract  gave  to  the  plaintiff  the  right 
to  determine  the  bailment  and  resume  possession  of  the  property. 
The  transaction  did  not  vest  in  Ford  any  right  of  property.  The 
wool,  previous  to  its  manufacture,  and  the  cloth,  afterwards,  re* 
mained  the  property  of  the  plaintiff.  He  did  not  sell  the  wool,  but 
merely  delivered  it,  for  the  purpose  of  being  manufactured.  Wish 
?.  Small,  1  Camp.  331,  n.  Seymour  v,  Broum,  19  Johns.  43.  2 
Denio  628.  Ford  waived  any  right  of  lien,  which  he  might  have 
had,  by  the  express  stipulation  for  the  restoration  of  the  property  to 
the  plaintiff,  and  for  a  payment  afterwards  for  manufacturing.  Nor 
does  the  fact,  that  the  contract  contains  a  modification  of  the  own- 
er's general  right  of  sale,  give  any  other  character  to  the  transac* 
tion,  than  that  of  a  bailment.  Ford's  sole  duty  was  to  manufac* 
ture  ;  and  his  sole  right  was,  to  receive  payment  from  the  plaintiff 
for  manufacturing.  The  sale  to  Mower  was  therefore  a  conversion, 
for  which  Ford  was  liable.  Vxckery  v.  Taji,  1  D.  Ch.  241.  Batch-' 
elder  v.  Warren,  19  Vt.  377.  And  the  purchaser  was  equally  liable* 
Grant  v.  King,  14  Vt.  367. 

If  the  plaintiff  were  sole  owner  of  the  property,  the  true  measure 
of  the  damages  is  the  entire  value  of  the  prq)erty. 


Digitized  byCjOOQlC 


806  RUTLAND  COUNTY. 

Buckmuter  v.  Mower  at  al. 

The  opinion  of  the  court  was  de]i?ered  by 

Hall,  J.  The  first  and  principal  question  in  the  case  is,  whether 
the  plaintiff  had  such  a  propertj  in  the  goods,  as  to  entitle  him  to 
sustain  the  action.  This  depends  upon  the  construction  of  the 
written  contract  entered  into  between  the  plaintiff  and  Ford  for  the 
manufacture  of  the  cloth.  It  is  insisted  on  the  part  of  the  defend- 
ants, that  the  contract  is  evidence,  either  of  a  sale  of  the  wool  by 
the  plaintiff  to  Ford,  or  of  a  joint  ownership  in  the  plaintiff  and 
Ford  of  the  cloth,  after  its  manufacture ;  and  that,  in  either  view  of 
the  case,  trover  will  not  lie.  On  the  other  hand  it  is  contended,  on 
the  part  of  the  plaintiff,  that  both  the  wool  and  the  cloth  continued 
the  property  of  the  plaintiff,  until  the  time  of  the  conversion. 

These  controverted  points  are  to  be  determined  by  the  intention 
of  the  parties,  as  manifested  by  the  terms  of  their  contract.  The 
contract  commences  as  follows,  viz.,  "  This  agreement,  made  by 
and  between  John  Buckmaster  of,  dl&c,  party  of  the  first  part,  and 
Samuel  Ford  of,  dltc,  party  of  the  second  part,  witnesseth,  that  the 
said  John  Buckmaster  agrees  to  furnish  and  to  deliver  to  the  said 
Samuel  Ford,  at  his  factory  in  Bridgewater,  in  the  county  of  Wind- 
sor,  about  twelve  thousand  pounds  of  wool,  which  the  said  John  has 
now  on  hand) — said  wool  to  be  delivered  from  time  to  time  at  the 
said  factory,  on  demand,  in  sufficient  quantity  to  keep  the  said  factory 
in  full  operation,  until  the  whole  of  said  wool  shall  be  delivered ;  and 
the  said  Samuel  Ford  agrees  to  manufacture  said  wool  into  cassimers 
as  soon  as  possible,  after  manufacturing  wool  that  is  now  on  hand, 
and  the  said  Samuel  doth  farther  agree  to  deliver  all  the  cassimers, 
manufactured  from  the  wool  aforesaid,  to  the  said  John,  at  the  said 
factory,  from  time  to  time,  when  finished  and  ready  for  market.'' 

If  the  contract  had  stopped  here,  I  apprehend  there  could  be  no 
reasonable  doubt  of  its  construction.  It  is  thus  far  a  contract  by 
Ford  to  receive  from  Buckmaster  a  quantity  of  his  wool,  to  manu- 
facture into  cloth,  and  to  deliver  the  cloth  to  him  at  the  factory,  as 
fast  as  manufactured.  It  is  true,  the  word  deliver,  from  the  connec- 
tion in  which  it  may  be  used,  or  from  the  subject  matter  of  the  con* 
tract,  in  which  it  is  found,  is  sometimes  construed  as  equivalent  to 
the  word  pay.  It  is  evident,  however,  that  no  such  import  can  be 
given  to  the  word  deliver,  in  reference  to  the  cloth  in  this  contract, 
because  there  was  no  indebtedness  to  Buckmaster,  upon  which  a 


Digitized  by  CjOOQIC 


FEBRUARY  TERM,  1849.  M9 

BaekoMiter  v.  Mower  et  al. 

paynent  could  poesiUy  be  applied.  The  delivery  here  mast  be  a 
retam  of  the  cloth,  and  not  a  paymeot  of  it.  The  wool  being  the 
property  of  Backmaster,  the  cloth,  into  which  it  was  made,  would 
coDtinae  his,  and  he  would  be  liable  to  Ford  for  the  value  of  hia 
lalxMr  bestowed  in  the  manufacturing.  This  is  the  comm<Mi  princi- 
ple applicable  to  bailments  of  this  description,  recognized  by  all  the 
authorities  cited  in  the  argument  on  both  sides.  The  property  in 
the  manufactured  article  may  doubtless  be  changed  by  contract; 
bat  in  the  absence  of  such  contract  it  remains  in  the  bailor. 

The  contract,  in  this  case,  if  it  had  stopped  with  the  part  that  has 
been  above  copied,  would,  however,  have  been  imperfect  in  one 
particular.  No  price  for  the  manufacture  would  have  been  agreed 
upon.  But  Ford  would  doubtless  have  had  aright  of  action  against 
Buckmaster,  for  what  his  services  in  the  manufacture  would  have 
been  reasonably  worth. 

We  think  the  residue  of  the  contract,  consistently  with  the  part 
above  copied,  may  be  fairly  and  most  naturally  construed,  as  speci- 
fying a  mode  of  determining  the  price,  that  is  to  be  paid  to  Ford  for 
the  manufacturing.  In  order  to  ascertain  the  price,  Buckmaster  is 
to  take  the  cloth  to  the  Boston  market,  and,  after  deducting  freight, 
and  forty  four  cents  per  pound  as  the  value  of  his  wool,  from  the 
price  which  the  doth  is  sold  for,  the  residue  is  to  go  to  Ford  for  his 
services.  Although  this  gives  Ford  no  property  in  the  cloth,  yet  it 
makes  him  the  principal  party  in  interest  in  the  sales,  as  the  amount 
of  his  compensation  d^)ends  on  the  price,  which  shall  be  obtained 
by  Buckmaster  ;•«— and  hence  the  provision  in  the  contract,  giving 
Ford  a  voice  in  determining  the  time  and  manner  of  the  sales  in  the 
Boston  market,  which  are,  however,  to  be  made  &>r  Buckmaster, 
and  not  for  Ford.  The  fact,  that  Buckmaster  is  to  pay  Ford  one 
third  of  the  advances  he  shall  receive  <m  the  doth  from  the  commis- 
sion merchant,  towards  defraying  the  expenses  of  manufacturing,  is 
consistent  with  this  view  of  the  contract ;  as  is  also  the  provision, 
that  Buckmaster  may  take  from  the  doth,  before  sending  it  to  mar- 
ket, one  ninth  of  the  number  of  yards  manufactured,  at  ninety  cents 
per  yard, — it  being  equivalent  to  an  agreement  by  Buckmaster  to 
pay  Ford  forty  six  cents  per  yard  for  the  manufacturing.  These 
provisions  are  also  introduced  into  the  contract  for  the  declared 
purpose  of  determining  the  price  to  be  paid  Ford  for  the  mannfac- 
27 


Digitized  by  CjOOQIC 


210  RUTLAND  COUNTY. 

Bnckmoster  v.  Mower  et  al. 

turing ; — ^the  language  of  the  contract  succeeding  that  above  copied, 
and  introductory  to  these  proTisions,  being,  "  and  the  said  Buck- 
master  is  to  take  said  cassimers  to  Boston  market  and  have  them 
sold,  and  is  to  pay  aver  to  said  Samuel^  for  manufacturing  the  same, 
the  balance  of  money  obtained  *'  by  the  sales,  &c. 

That  it  was  understood  by  the  parties,  that  Ford  was  to  manu- 
facture the  wool  into  cloth  for  Buckmaster,  and  not  for  himself  and 
Buckmaster  jointly,  is  farther  indicated  by  the  concluding  part  of 
the  contract,  which  provides,  that  Ford  shall,  on  notice  thereafter 
being  given,  *'  manufacture  for  the  said  Buckmaster,  as  aforesaid," 
about  five  thousand  pounds  of  other  wool.  I  do  not  perceive,  how 
this  contract  can  receive  any  other  construction,  than  that  which 
we  have  given  it;  and  under  this  view  of  it  we  must  hold,  that  the 
property  in  the  cloth  was  in  the  plaintiff,  and  that  he  had  the  right 
to  the  possession,  as  fast  as  it  was  manufactured. 

Although  Ford  had  no  property  in  the  cloth,  either  as  tenant  in 
common,  or  otherwise,  he  had  doubtless  an  interest  in  its  preserva- 
tion. And  it  may  be  conceded,  that,  if  the  doth,  on  its  way  to 
market,  or  after  its  arrival  there,  had  been  destroyed  by  fire,  or 
flood,  without  the  fault  of  Buckmaster,  Ford  would  have  lost  his 
compensation  for  its  manufacture ; — not  because  he  had  any  prop- 
erty in  it,  but  because  his  pay  for  the  manufacture  was  to  depend 
upon  the  sale  of  it  in  market.  Until  such  sale,  or  some  default  in 
Buckmaster  in  not  making  it,  he  could  claim  no  compensation. 
But  the  property  and  right  of  possession  being  in  Buckmaster,  the 
cloth  could  not  have  been  lawfully  attached,  as  belonging  to  Ford ; 
though  any  sum,  reasonably  due  to  Ford  from  Buckmaster  for  the 
manufacture,  might  doubtless  have  been  reached  by  the  trustee 
process* 

It  is  insisted,  in  behalf  of  the  defendants,  that  the  evidence  did 
not  show  a  joint  conversion  of  the  property  by  the  two  defendants, 
and  that  therefore  the  judgment  below  was  erroneous.  There  is  no 
doubt,  that  proof  of  a  joint  conversion  was  necessary  to  justify  a  re- 
covery against  both  defendants.  But  we  think  a  joint  conversion 
ifas  shown.  The  case  of  Grant  v.  King,  14  Vt  367,  is  directly  to 
the  point,  that  a  wrongful  sale  of  property  by  a  bailee  is  a  conver- 
sion in  both  the  seller  and  purchaser,  for  which  the  bailor  may 
maintain  trover  against  both.    The  plaintiff  might  probably  have 
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treated  the  remo?al  of  the  cloth  from  the  faetorj  at  Bridgewater  as 
a  conrersion  by  Ford,  or  he  might  hare  wai?ed  hia  action  against 
Ford,  and  gone  against  the  other  defendant  for  a  conversion  of  the 
cloth  in  his  subsequent  sale  of  it  in  Boston.  Bat  it  was  at  the  elec- 
tion of  the  plaintiff,  to  choose  which  of  the  wrongful  acts  of  the  de- 
fendants he  would  consider  a  conversion  of  his  property;  and  it  Is 
not  for  the  defendants  to  say,  that  he  should  only  claim  against  them 
for  such  of  their  separate  wrongful  acts,  as  would  have  enaUed 
them  to  defeat  his  action. 

It  is  also  claimed  by  the  defendants,  that  the  rule  of  damages 
adopted  in  this  case,  which  was  the  value  of  the  cloth,  was  errone- 
ous,— ^that  the  recovery  should  only  have  been  for  the  value  of  the 
plaintiff's  wool,  from  which  the  cloth  was  made.  Upon  this  ques- 
tion some  members  of  the  court  have  entertained  considerable  doubt, 
and  it  is  one  on  which  we  are  perhaps  now  not  entirely  agreed. 
Although  the  general  rate  of  damages  in  trover  is  the  value  of  the 
property  at  the  time  of  the  conversion,  yet  there  are  cases,  where  it 
appeared  the  plaintiff  would  be  fully  indemnified  by  a  less  sum,  in 
which  deductions  from  that  value  have  been  made.  Such  are  Vick* 
try  V.  Taft,  I  D.  Ch.  241,  and  Chamberlin  v.  Shaw,  18  Pick.  278. 
In  each  of  those  cases  it  distinctly  appeared,  thatt  if  the  plaintiff 
should  recover  the  full  value  of  the  property,  the  defendants  would 
h^ve  an  immediate  right  of  action  against  the  plaintiff,  on  contract, 
for  a  portion  of  that  value ;  and  to  save  the  necessity  of  a  cross  ac- 
tion the  damages  were  allowed  to  be  reduced.  I  do  not  think  this 
case  is  shown  to  be  one  of  that  character.  If  it  appeared,  that  the 
aloth  sued  for  was  all  that  was  manufactured  from  the  wool  deliv- 
ered by  the  plaintiff  under  the  contract,  there  might,  perhaps,  be 
ground  for  claiming,  that  the  plaintiff  would  be  indemnified  by  a  re- 
covery for  the  value  of  the  wool,  of  which  the  cloth  was  made*  In 
such  case  the  plaintiff  would  recover  the  value  of  all  his  wool.  But 
the  cloth,  which  is  the  subject  of  the  present  suit,  is  the  produce  of 
but  a  portion  of  the  plaintiff's  wool,  and  whether  a  recovery  in  this 
ease  for  the  value  of  the  wool,  of  which  the  cloth  converted  was 
made,  would  indemnify  the  plaintiff  depends  upon  the  question, 
whether  Ford  has  performed  his  contract  in  regard  to  the  residue 
of  the  wool.  In  order  to  have  the  damages  reduced  below  the  value 
of  the  cloth,  the  defendants  should  have  shown,  that  the  plaintiff's 
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Itea  was  less  than  that  ?alue^ — in  other  words,  that  the  extent  of  the 
plaintiff's  lien  on  the  cloth  in  controversy  was  only  to  the  value  of 
the  wool,  from  which  it  was  mannfactared.  This  has  not  been 
shown.  Unless  the  plaintiff's  lien  were  thns  limited,  and  the  defend- 
ant would  in  consequence  hare  a  good  ground  of  action  on  the 
oontract  for  a  portion  of  the  damages,  which  are  included  in  the 
Terdict,  there  can  be  no  pretence,  that  they  should  ha?e  been  re* 
duced.  If  he  had  such  cause  of  action,  and  ha?e  neglected  to 
show  it,  he  has  still  left  to  him  the  precise  remedy,  which  he  had 
provided  for  himself  in  the  contract,  viz.,  an  action  against  Buck- 
master  for  the  breach  of  it. 

The  judgment  of  the  county  court  is  therefore  affirmed. 

Bennett,  J.,  Dissenting.  I  cannot  exactly  accede  to  the  de- 
cision, that  has  just  been  pronounced ;  and  I  may  be  permitted 
shortly  to  state  the  grounds  of  my  dissent  It  is  to  be  borne  in 
mind,  that  all,  which  the  case  finds,  is,  that  Ford  sold  to  the  de- 
fendant Mower  five  Cases  of  the  cloth  manufactured  from  the  wool, 
which  went  into  the  possession  of  Ford  under  his  contract  with  the 
plaintiff, — Mower  knowing,  at  the  time  of  the  sale,  that  the  five 
cases  of  cloth  were  manufactured  from  the  Buckmaster  wool ;  and 
the  recovery  was  had  against  both  defendants,  for  the  full  value  of 
the  entire  five  cases ;  whereas  I  think  it  should  have  been  limited  to 
what  I  conceive  to  be  Buckmaster's  interest  in  it,  that  is,  to  the 
value  of  the  wool  used  in  the  manufacture  of  the  five  cases  of  cloth, 
at  forty  four  cents  a  pound. 

The  case  does  not  show,  that  Ford  had  at  any  other  time  appro- 
priated to  his  own  use  any  other  portion  of  the  wool,  or  of  the 
doth  manufactured  from  it;  and  we  should  not  presume  htm  guilty 
of  a  tort,  any  farther  than  the  case  shows.  If  the  plaintiff  claimed 
to  recover  beyond  his  interest  in  the  wool  used  in  the  manufacture 
of  the  five  oases,  upon  the  ground  that  Ford  had  injured  him  in  ap- 
propriating other  cloth  to  his  exclusive  use,  the  burden  of  proof 
must  have  been,  I  think,  on  him.  A  party  is  never  to  be  charged 
with  the  consequences  of  a  tortious  act,  simply  by  a  presumption 
against  him.    The  presumption  should  be  in  his  favor. 

The  two  first  provisions  in  this  contract,  that  is,  that  Buckmaster 
is  to  furnish  and  deliver  to  Ford  a  given  quantity  of  wool  to  manu- 
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factore,  and  the  agreement  of  Ford  to  manafacture  it,  woald  make 
the  parties  tenants  in  common  in  the  eloth,  when  manufactured,  if 
there  was  nothing  more  in  it ;  and  this,  I  think,  must  be  conceded 
by  efery  one.  I  do  not  think  the  subsequent  proTisions  in  the 
agreement  change  the  relation  of  the  parties,  in  regard  to  their  ul« 
timate  rights.  They  regulate,  in  my  view,  the  principles,  upon 
which  this  community  of  interest  was  to  be  settled  between  them, 
giving  at  the  same  time  some  farther  rights  to  Buckmaster,  than 
what  he  could  have  simply  as  a  tenant  in  common.  I  think,  taking 
the  whole  contract  together,  it  was  the  intention  of  the  parties,  that 
Bnckmaster's  interest  in  the  cloth  should  be  absolute,  to  the  extent 
of  the  value  of  his  wool  at  the  price  stipulated, — as  it  obviously 
would  be,  under  its  two  first  provisions ;  and  that,  by  the  subse- 
qnent  provisions,  Buckmaster  has  simply  a  Ken,  or  a  special  proper- 
ty in  the  residue  of  the  cloth  manufactured  by  Ford,  as  a  securi- 
ty for  his  wool,  leaving  the  general  property  in  Ford.  This  con- 
struction does  justice  to  both  parties,  and  gives  operation  to  the 
whole  contract ;  and  it  is  all  that  Buckmaster  should  ask: 

That  this  is  the  true  construction  1  think  is  manifest.  The 
cloth,  when  manufactured,  was  at  the  mutual  risk  of  both  parties  ; 
and,  if  consumed  by  fire,  or  lost  through  the  insolvency  of  Buckmas- 
ter's  consignee,  Ford  could  have  no  remedy,  unless  Buckmaster  had 
been  guilty  of  negligence.  Buckmaster  could  in  no  event  be  made 
a  debtor  to  Ford  for  the  expenses  of  the  manufacture;  and  Ford's 
indemnity  was  alone  in  the  cloth,  which,  by  the  terms  of  the  con* 
tract,  he  had  given  to  Buckmaster  the  exclusive  right  of  control- 
ling and  sending  to  market.  So  far  as  Ford  had  any  interest  in  the 
cloth,  Buckmaster  became  his  bailee,  or  trustee^  and  when  he  was 
paid  from  the  sales  of  the  cloth,  to  the  extent  of  his  interest  in 
it,  he  held  the  residue  of  the  avails  in  trust  for  Ford ;  and  whatever 
remained  was  the  mecLsure  of  Ford's  interest  in  the  cloth.  For  such 
sum  Buckmaster  would  be  liable  to  Ford,  upon  the  settlement  of 
their  community  of  interest ;  and  not  as  a  debtor  for  the  manufac- 
ture of  the  cloth. 

As  there  is  nothing  in  the  case  to  show,  that  Ford  has  in  any 
way  interfered  with  the  rights  of  Buckmaster  under  the  contract, 
except  in  the  sale  of  the  five  cases  of  cloth  now  in  controversy,  I 
thinkf  the  plaintiflT's  recovery  should  be  confined  to  the  extent  of 
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the  injury  he  has  sustained ;  and  that  is  measured  hj  the  amount  of 
wool  used  in  the  manufacture  of  the  fiye  cases.  It  would  to  me 
seem  strange,  that  the  measure  of  the  plaintiff's  recovery  should 
be  enlarged,  in  consequence  of  the  omission  of  the  defendants  to 
prove  a  negative, — that  is,  that  Ford  had  not  been  guilty  of  con- 
verting to  his  own  use  any  other  portion  of  fiuckmaster's  wool,  or 
the  cloth  manufactured  from  it. 

It  may  be  and  has  been  said,  that,  if  Buckmaster  collect  of  these 
defendants  the  full  value  of  the  five  cases  of  cloth,  he  might  be 
called  to  an  account  for  so  much  money  received,  in  the  final  ad- 
justment of  the  relative  claims  of  the  parties  under  the  contract. 
But  why  permit  the  plaintiff  to  recover  beyond  what  he  is  prima 
facie  entitled  to,  for  the  sake  of  giving  to  the  defendants  the  right 
of  holding  him  accountable  for  a  portion  of  the  sum  collected  ? 
But  suppose  the  plaintiff  could  be  called  to  an  account  by  Ford, 
which  to  me  is  not  very  certain,  what  right  has  Mower  to  call  him 
to  an  account  ?  He  is  in  no  way  a  party  to  the  contract,  but  comes 
in  as  the  vendee  of  Ford ;  and  so  far  as  Ford  had  a  beneficial  in* 
terest  in  this  cloth,  resulting  from  his  labor,  it  should  enure  to  the 
benefit  of  his  vendee. 

By  the  peculiar  phraseology  of  this  contract  I  consider  Buckmas- 
ter had  the  absolute  ownership  in  a  portion  of  the  cloth  manufac- 
tured, and  a  limited  interest  in  the  residue,  with  a  right  to  sell  the 
whole,  under  the  direction  of  Ford ;  and,  when  sold,  the  contract 
furnishes  the  measure  for  each  of  their  respective  rights.  Upon 
this  view,  Ford  had  no  right  to  sell  any  portion  of  the  cloth ;  and 
the  action  may  well  be  sustained ;  but  I  think  the  rule  of  damages 
adopted  in  the  county  court  was  incorrect.  Aa  the  case  stood,  I 
think  the  value  of  the  wool,  at  the  price  stipulated,  which  was  used 
in  the  manufacture  of  this  cloth,  should  have  been  the  rule.  In 
principle  the  case  may  be  likened  to  a  case,  where  property  is 
pledged  as  security  for  a  specific  debt.  If  the  pledgor  should  wrong- 
fully take  it  from  the  possession  of  the  pledgee,  and  be  sued  in  tort, 
the  pledgee's  recovery  would  be  limited  to  his  debt,  although  the 
value  of  the  property  pledged  exceeded  it.  I  should,  on  this  ground, 
advise  a  new  trial. 
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William  Fifield  v.  Gur  L.  Wooster,  William  B.  Colburn  and 
John  B.  Beaman. 

If  an  officer,  havio^  a  writ  of  attaebment,  take  poaseaiMm  of  the  propertj  of  the 
debtor  od  Saturday  evening  after  ranset,  with  a  view  to  the  immediate  opera- 
tion of  the  writ  upon  the  property  as  an  original  attachment,  he  acquires  no 
lien  thereby  npon  the  property,  and  the  conrt  will  not  give  effect  to  it  as  an  at- 
tacbment  made  at  the  earliest  hoar  on  the  next  Monday  morning,  at  which  an 
attachment  conld  lawfully  be  made,  altbongfa  the  officer  remain  in  poneasion 
of  the  property  until  after  that  hour. 

4rbe  statute,  which  prohibits  the  service  of  process  between  the  setting  of  the 
sun  on  Saturday  and  twelve  o'clock  on  Sunday  night,  refers  to  the  commence* 
ment  of  the  service ;  and  if  the  service  be  begun  before  sunset  on  Saturday 
evening,  it  may  well  be  completed  afterwards,  on  the  same  evening. 

In  this  case  the  officer  attached  goods  on  Thursday,  but  the  attachment  was,  by 
the  agreement  of  the  parties  to  the  process,  relinquished  on  Friday  evening. 
The  parties,  however,  on  Saturday  morning,  agreed  to  abandon  their  relinquish-* 
ment  of  the  attachment,  and  to  re-instate  the  officer  in  possession  of  the  proper- 
ty under  the  attachment  previously  made  by  him ;  and  for  this  purpose  the  pos- 
session of  the  goods  was  delivered  by  the  debtor  to  the  attorney,  who  had  su- 
perintended the  business  for  the  creditor,  as  a  delivery  to  the  officer,  and  the 
attorney  continued  in  possession  until  the  evening  of  the  same  day,  after  sun- 
set, when  he  delivered  the  possession  to  the  officer.  And  it  was  held,  that  it 
was  competent  for  the  parties  to  relinquish  their  agreement  to  abandon  the  at* 
tacbment,  so  far,  at  least,  as  regarded  their  own  rights  and  liabilities  under 
Boch  agreement,  and  that  the  possession  of  the  officer  should  be  considered  as 
having  commenced  with  the  possession  of  the  attorney  for  him ; — but  that  it 
was  not  necessary  to  connect  the  possession  of  the  attorney  with  that  of  the 
officer,  in  order  to  sustain  the  attachment,  for  the  reason,  that  the  possession, 
taken  by  the  officer  on  Saturday  evening,  would  be  considered,  under  the  cir- 
comstances,  as  a  resnmption  of  his  previous  possession  under  the  attachment y 
and  not  as  an  original  attachment  commenced  at  that  time. 

Trespass  for  taking  personal  properly.  Plea,  the  general  iBsue, 
with  notice  of  special  matter  of  defence,  and  trial  by  jury,  Septem* 
her  Term,  1847, — Hall,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  a  writ  of  attachment  in 
favor  of  Isaac  McDaniels  against  Mark  H.  Wooster,  dated  July  17, 
1845,  returnable  to  Rutland  county  court,  September  Term,  1845, 
and  the  return  of  the  plaintiff  thereon,  as  constable,  showing  an  at* 
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tachment  by  him  of  the  property  described  in  the  declaration  in 
this  suit ;  also  the  record  of  a  judgment  rendered  in  said  suit  Sep- 
tember Term,  1S45,  and  an  execution  issued  thereon,  dated  Sep- 
tember 27,  1845,  received  by  the  plaintiff,  as  constable,  October  13, 
1845,  and  returned  December  12, 1845.  It  was  conceded,  that  the 
plaintiff,  during  all  this  time,  was  constable  of  Poultney. 

The  plaintiff  introduced  evidence  tending  to  proye,  that  Ezra 
Andrews  and  S.  P.  Hooker  were  sureties  for  Mark  H.  Wooster  on 
the  note  upon  which  the  above  mentioned  suit  was  brought,  and 
that  that  suit  was  brought  at  the  request  and  by  the  direction  of 
Andrews,  for  the  benefit  of  the  sureties ;  that  the  plaintiff,  as  con*^ 
stable,  received  the  writ  in  the  said  suit  on  the  seventeenth  of  July, 
1845,  which  was  on  Thursday,  and,  on  the  same  day,  by  virtue 
thereof,  attached  and  took  possession  of  the  goods  described  in  the 
declaration,  and  retained  possession  of  the  same  until  about  sunset 
on  the  eighteenth  of  July,  1845,  and  in  the  mean  time  made  an  in- 
ventory of  a  part  of  the  goods ;  that  about  sunset  of  the  eighteenth 
of  July  Mark  H.  Wooster  came  to  the  store,  and  brought  directions 
in  writing  from  Andrews  for  a  discharge  of  the  property  from  the 
attachment,  and  for  a  discontinuance  of  the  suit, — upon  which  the 
keys  of  the  store,  in  which  the  property  then  was,  were  delivered 
to  Wooster,  with  the  assent  of  the  attorney  who  brought  the  suit, 
and  the  attorney  and  plaintiff  left  the  store  and  property  in  Woos- 
ter's  possession ;  that  on  the  morning  of  the  nineteenth  of  July, 
1845,  Wooster  and  Hooker  called  upon  the  attorney,  before  the 
store  had  been  opened  by  Wooster,  and  Wooster  said,  that  Hooker 
was  dissatisfied  with  the  release  of  the  goods,  and  that  he,  Wooster, 
did  not  wish  the  suit  stopped,  unless  all  were  satisfied  with  it,  and 
that  he  had  called  to  re-deliver  the  keys  of  the  store  to  the  attorney, 
and  wished,  by  so  doing,  to  restore  the  goods  and  the  attachment  of 
them  to  the  same  situation  they  were  in  before  they  were  released  the 
night  before,  and  wished  to  have  the  suit  and  attachment  go  on,  the 
same  as  though  there  had  been  no  release,  and  that  he  wished  the 
attorney  to  take  the  keys,  for  the  plaintiff,  and  restore  the  plaintiff  to 
the  possession  of  the  goods  for  the  benfit  of  Andrews  and  Hooker,  and 
that  he  did  then  deliver  the  keys  to  the  attorney  for  the  plaintiff,  and 
to  be  delivered  to  him ;  that  the  keys  remained  in  the  possession  of 
the  attorney  for  an  hour,  or  two,  when  Wooster  re-possessed  himself 
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of  Uiem,  without  the  eonsent  tiid  against  the  Will  of  the  attorney, 
aad  they  were  retnrned  to  the  attorney  by  Hooker  within  fifteen 
miantes ;  that  Hooker  then  went  to  Pawlet,  where  Andrews  re- 
sided^ and  at  night  returned  with  another  writing  from  Andrews^ 
ooontermanding  the  {brmet,  and  stating,  that  the  attachment  was 
not  to  be  surrendered  \  and  that  after  sunset  of  the  same  day,  being 
Saturday,  the  jplaintiff  received  the  keys  from  the  attorney  and  went 
into  the  store  and  thoroughly  fastened  all  the  doors  and  windows  of 
the  samci  and  retained  the  keys  in  his  possession. 

The  plaintiff  also  introduced  evidence  tending  to  prove,  that  Guy 
L.  Wooster,  one  of  the  defendants,  previous  to  the  alleged  trespass 
by  the  defendants,  was  fully  informed  by  the  said  attorney  of  what 
had  been  done  by  Mark  H.  Wooster  and  the  other  persons  inter* 
ested  in  the  attachment ;  that  the  store  and  goods  remained  in  the 
situation  above  described,  until  some  time  after  midnight  on  Sunday 
night,  July  S0|  1845 ;  that  about  three  o'clock  in  the  morning  of 
Monday,  the  twenty  first  of  July,  the  defendants  were  in  the  store 
and  removing  the  goods,— ^having  gained  access  thereto  by  forcing 
open  an  outer  and  inner  door  leading  into  the  store ;  and  that  the 
plaintiff  retained  in  his  possession  the  writ  in  favor  of  McDanieb 
against  Wooster  firom  Joly  17^  1845,  until  he  returned  it  to  the 
county  court 

The  defendants  gave  in  evidence  a  writ  of  attachment  iii  favor  of 
the  defendant  Gdy  L.  Wooster  against  Mark  U.  Wooster,  dated 
July  18,  1845,  and  the  return  of  the  defendant  Colbarn  thereon,  as 
deputy  sheriff,  purporting  that  he  had  attached  thereon  the  same 
goods  claimed  by  the  plaintiff;  also  the  record  of  a  judgment  ren«  . 
dered  in  said  suit  by  Rutland  county  court,  September  Term,  1845, 
and  an  execution,  issued  upon  said  judgment  September  27,  1845, 
which  was  received  by  Colburn,  as  deputy  sheriff,  October  3,  1845, 
and  the  said  Colbom's  return  thereon.  It  was  conceded,  that  Col* 
bum,  during  all  this  time,  was  a  legal  deputy  sheriffk 

Upon  this  testimony  the  county  court  directed  the  jury  to  return 
a  verdict  for  the  defendants.    Exceptions  by  plaintiffs 

M.  H.  Sadik  and  C.  Linshy  for  plaintiff; 
1.    The  case  shows  a  valid  atuchment  and  possession  of  the 
goods,  by  the  plaintiff,  on  the  seventeenth  of  July,  1845.    The 
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plaintiff  claims,  that  the  release  of  the  goods  on  the  eighteeoth  of 
July,  having  been  effected  under  a  misapprehension  of  all  the  par* 
ties  to  it,  and  followed  by  a  perfect  restitution  of  all  matters  to  the 
same  situation  they  were  in  previous  to  the  release,  with  the  assent 
of  all  the  parties  to  the  release,  and  of  all  persons  then  interested  in 
the  goods,  does  not  discharge  the  goods  from  the  lien  created  by  the 
attachment.  Cdlton  v.  Camp,  1  Wend.  S65.  If  a  debtor  submit 
to  process,  the  formalities  of  a  seizure,  whether  of  the  person,  or  of 
property,  are  unnecessary,  as  against  him.  Lyon  ▼.  Roodf  12  Vt 
233.  Mazjield  t.  8eott,  17  Vt.  634.  The  surrender  of  the  keys  to 
the  attorney,  and  giving  him  possession  of  the  store  and  goods, 
under  the  attachment,  to  be  delivered  to  the  plaintiff,  was  equiva* 
lent  to  a  surrender  to  the  officer  and  possession  by  him.  The 
officer  might  adopt  the  acts  of  the  attorney  and  make  them  his  own. 
Newton  v.  Adams,  4  Vt.  437. 

2.  But  if  the  proceedings  previous  to  the  surrender  upon  the 
nineteenth  of  July  did  not  amount  to  a  perfect  attachment  of  the 
goods,  they  were  at  least  the  commencement  of  an  attachment, 
which  might  he  completed  by  possession  after  sunset  on  Saturday 
evening.     Pearson  v.  French,  9  Vt.  349. 

3.  The  possession  of  the  store  and  goods,  taken  by  the  plaintiff 
on  Saturday  evening,  was  sufficient,  by  <^ration  of  law,  to  oonsti- 
tute  a  valid  attachment  of  them  at  the  earliest  moment  when  an  at- 
tachment could  by  law  be  made.  9  Vt.  349.  Tumtr  v.  Austim^ 
16  Mass.  181.  17  Johns.  116.  The  law  does  not  require  any 
unnecessary  ceremony  to  coifttitute  an  attachment  If  the  officer 
have  a  sufficient  writ,  and  be  in  possession  of  property,  and  have 
the  power  of  seizure,  this  is  an  attachment  Train  v.  Wellington^ 
12  Mass.  495.  Denny  v.  Warren,  16  lb.  420.  Gordon  v.  Jenney^ 
lb.  465.  Hemminway  v.  Wheder,  14  Pick.  406.  Jferrtff  v.  Anger, 
8  lb.  397.  12  Vt.  23a  Gold  v.  BisseU,  1  Wend.  210.  £^ewart 
V.  Martin,  16  Vt  307. 

4.  The  surrender  of  the  possession  of  the  store  and  goods  bj 
the  debtor  to  the  plaintiff,  with  the  concurrence  of  the  creditors,  to 
be  held  by  him  as  security  for  the  creditors,  for  whom  he  acted,  or 
that  they  might  at  a  convenient  time  be  attached  at  their  suit,  and 
the  acceptance  of  the  trust  by  the  plaintiff,  constituted  him  bailee 
of  the  goods ;  and,  as  such,  the  possession  of  the  keys  was  a  snffi- 
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denl  poneflsion  of  the  good«  to  entitle  the  plaintiff  to  hold  them 
against  subsequent  attaching  creditors,  haying  notice  of  the  bail- 
menu 

/.  B.  Beaman  and  jS^.  H.  Hodges  for  defendants. 

The  case  shows,  that  the  attachment  in  the  suit  in  favor  of 
McDaniels  against  Wooster,  made  by  the  plaintiff  on  the  17th  of 
July,  1845,  was  dissolved,  the  suit  discontinued,  and  the  property 
restored  to  the  owner,  Wooster.  No  subsequent  attachment  was 
made,  or  attempted  to  be  made,  until  after  the  setting  of  the  sun  on 
Saturday,  the  19th  of  July.  The  suit  was  commenced  and  con- 
trolled by  Andrews,  and  by  him  discontinued ;  and  consequently 
the  attachment  could  not  have  been  revived  de  novo,  except  by  his 
direction,  and  an  actual  service  of  the  writ  by  the  officer ;  but,  in- 
stead of  that,  whatever  was  done  before  sunset  on  Saturday  evening 
was  done  without  the  knowledge  or  consent  of  Andrews,  and 
without  the  intervention  of  the  plaintiff,  or  any  other  officer. 
The  statute, — Rev.  St.  c.  23,  ^39, — makes  null  and  void  in  every 
respect  any  service  of  the  writ,  that  might  have  been  made  after 
the  setting  of  the  sun  on  Saturday,  the  19th  of  July.  6  Bac. 
Ab.  172.  Hagfferty  v.  Wtlber,  16  Johns.  287.  Lyon  v.  Rood, 
12  yt.233.  2  Vt.  120.  5  Mass.  157,  271.  4  Pick.  995.  11 
Pick.  341,  519.  Burroughs  v.  Wright,  19  Yt.  510.  Loveridgp  y* 
Plaisiow,  2  H.  Bl.  29.  Howe  v.  Starkweather,  17  Mass.  240.  1 
Atk.  152.  Birch  v.  Prodger,  4  B.  &  P.  135.  Wells  v.  Gumey, 
8  B.  &  C.  769,  [15  E.  C.  L.  336.] 

The  opinion  of  the  court  was  delivered  by 

Hau.,  J.  By  statute, — Rev.  St.  c.  28,  sec.  39, — the  service  of 
a  writ,  such  as  that  which  the  plaintiff  had  in  his  hands,  between 
the  setting  of  the  sun  on  Saturday  and  twelve  o'clock  on  Sunday 
night,  is  declared  to  be  "  null  and  void  in  every  respect." 

If  the  service  of  the  plaintiff's  writ  is  to  be  considered  as  having 
been  made  on  Saturday  evening,  when  the  plaintiff  received  the 
key  of  the  store  from  the  attorney,  it  cannot  be  pretended,  that  he 
aoquired  any  lien  upon  the  property.  It  has,  however,  been  urged, 
that,  as  the  plaintiff  took  possession  of  the  goods  on  Saturday  eve* 
ning  by  the  consent  of  the  debtor,  and  the  property  being  in  his 
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possession  at  twelve  o'clock  Monday  morning,  the  writ  in  his  hands 
might  take  effect,  as  an  attachment,  at  the  earliest  moment  on  Mon- 
day morning,  at  which  an  attachment  coald  lawfolly  be  made,  and 
that  the  coart,  in  favor  of  the  legality  of  the  officer's  proceedings, 
ought  so  to  intend.  If  it  distinctly  appeared,  that  the  debtor,  on 
(Saturday  night,  delivered  the  property  to  the  officer  fbr  the  purpose 
of  having  it  attached  on  Monday  morning,  or  had  delivered  it  to 
him  as  a  mere  depositary,  and  the  plaintiff  had  in  his  hands  a  writ, 
for  the  purpose  of  attaching  it  at  that  time,  we  are  not  prepared  to 
say,  that  the  attachment  might  not  take  effect  at  the  earliest  mo- 
inent,  at  which  it  could  lawfully  be  made,  without  any  farther  distinct 
fict  on  the  part  of  the  officer.  An  attachment  being  but  the  taking 
possession  of  property,  the  general  doctrine  certainly  is,  that  the 
delivery  of  process  to  an  officer,  having  property  already  in  his 
hands,  operates  per  se  as  an  attachment  of  it.  But  the  facts  in  thia 
qase  do  not  appear  to  assume  the  oomplexion  of  an  intended  attach- 
ment on  Mond«iy  n^orntng.  The  evidence,  on  the  contrary,  rather 
tends  to  show,  that  the  plaintiff  tpok  the  possession  on  Saturday 
evening,  with  a  view  to  the  immediate  operation  oC  the  writ  upon 
the  property,  either  as  an  original  attachment,  or  by  virtue  of  his 
previous  attachment  of  it.  Upon  this  view  of  the  evidence,  the 
question  arises,  whether  the  plaintiff's  attachment  can  be  sustained 
by  referring  his  acts  on  Saturday  evening  to  his  previous  proceed* 
iqgs  under  the  writ, — apd  we  are  all  agreed,  that  it  may  be  thu9 
sustained. 

It  has  already  been  held,  that  the  statute  refers  to  the  commence- 
ment of  the  service  of  process,  and  that,  if  the  service  be  begun 
before  sunset  on  Saturday  evening,  it  may  well  be  completed  after- 
wards. If  the  plaintiff  in  this  ca3e  had  made  bqt  a  pominal  at- 
tachment on  Thursday,  taking  a  receipt  for  the  property  and  leaving 
it  in  the  hands  of  the  debtor,  there  can  be  no  doubt,  that  he  might 
hs^ve  lawfully  resumed  the  possession  on  Saturday  evening  after  sun- 
set, even  without  the  consent  of  the  debtpr.  The  officer  has 
returned  an  attachment  of  the  goods  on  Thursday ;  but  the  evidence 
shows,  that  the  attachment  was,  by  the  agreement  of  the  parties  to 
the  process,  relinquished  on  Friday  evening.  The  sapie  evidence, 
however,  farther  tends  to  show,  that  the  parties  subsequently,  and  be- 
fore Saturday  evening,  agreed  to  abandon  their  relinquishment  of  thfi 
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propertj  and  la  reinflCate  it  is  the  poaaession  of  tlie  officer,  under  bia 
preriona  attaehraent  Thia  agreement,  we  think,  the  partiea  were 
competent  to  make,  ao  far,  at  leaat,  aa  regarded  their  own  righta 
and  liabilities  nnder  it 

There  appears,  indeed,  to  hare  been  something  more  than  a  mere 
agreement,  before  Saturday  night,  for  the  restoration  of  the  attach* 
ment.  The  possession  of  the  goods,  a?owedij  under  the  attach* 
ment,  was  delivered  by  the  debtor  to  the  attorney,  who  had  superin* 
tended  it  for  the  creditor,  and  aa  a  deliTcry  to  the  officer,  early  on 
Saturday  morning ;  and  his  possessiop  continued  until  the  evening 
of  the  same  day,  when  it  was  formally  delivered  to  the  plaintiff.  By 
receiving  the  possession  from  the  attorney,  the  officer  recognized 
and  adopted  his  possession  through  the  day  as  his  own ;  and  we 
think  the  plaintiff's  possession  may  properly  be  considered  as  hav- 
ing commenced  with  the  possession  of  the  attorney  for  him.  The 
evidence  tends  to  show,  that  it  was  the  intention  of  the  parties  to 
the  process,  as  well  aa  the  intention  of  the  officer,  that  the  former 
attachment  should  be  reatoiedi  not  that  an  original  service  of  the 
piocess  should  be  begun. 

It  is  unnecessary  to  consider,  what  might  have  been  the  effect  of 
an  attachment  of  the  property  by  another  officer,  while  it  was  in 
the  possession  of  the  attorney  on  Saturday,  and  before  the  adoption 
ci  hia  posaession  by  the  plaintiff.  So  far  as  the  partiea  to  the.  process 
were  concerned,  it  waa'most  consistent  with  their  intentions,  that 
the  possession  of  the  attorney  should  be  treated  as  the  possession  of 
the  officer ;  and  we  do  not  perceive,  that  any  principle  of  law  would 
be  violated  by  carrying  that  intention  into  effect  It  is,  indeed, 
in  accordance  with  well  establiBhed  general  principles,  that  the 
acts  of  the  agent,  when  adopted  by  the  principal,  become  the  acts 
of  the  principal  from  the  beginning. 

We  do  not  intend  to  aay,  that  it  ia  necessary  to  connect  the 
possession  of  the  attorney  with  that  of  the  officer,  in  order  to  sua* 
tain  the  attachment  Every  reasonable  intendment  should  be  made 
in  favor  of  the  legality  of  the  proceedings  of  a  public  officer,  and 
we  ahould  not  be  inclined  to  make  his  acts  void  by  construction. 
If,  by  cofisent  of  all  the  partiea  to  the  process,  his  taking  possession 
•a  Saturday  night  was  understood  and  intended  to  be  a  resumption  of 
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biB  preTioas  poieosnoti,  we  tboald  noi  be  iodined,  for  the  parpoee 
of  a? oiding  hie  proceedings,  to  hold  his  poesewioD  to  ha? e  been 
taken  for  an  illegal  purpose. 

On  the  whole,  as  we  think  the  evidence  tended  rather  to  show  a 
continuance. of  the  acta  of  the  officer  under  his  attachment  made 
on  Thursday,  than  an  original  service  of  the  writ  on  Saturday  eve« 
ning,  we  are  of  opinion,  that  the  county  court  erred  in  directing  a 
▼erdict  for  the  defendant,  and  that  a  new  trial  should  be  granted. 


Jajibs  McDAifiBLS  V,  Jbssb  Lafhak,  Senbca  Smith,  Nathan  J. 
Smith,  Georgb  O.  Vail,  Aaron  R.  Vail,  John  H.  Vail  and 
Isaac  J.  Vail. 

iDdoraamentfl  of  payments  made  opon  promissory  notes,  whether  of  interest,  or 
principal,  constitote,  when  made  upon  the  note  itself,  no  part  of  the  note,  bat 
are  to  be  considered  the  same  as  receipts,  execqted  by  the  holder  to  the  maker 
of  the  note,  for  the  sams  received,  and  parol  evidence  b  admissible  to  eipbua 
them,  or  even  to  shovr,  that  they  were  errooeonaly  placed  open  the  note. 

Apd  sQcb  eyidenoe  is  admissible,  in  an  action  of  ejectment  founded  upon  mort- 
gage, broQght  against  defendants  not  party  to  the  mortgage,  if  it  do  not  appear, 
that  the  defendants,  when  they  porohasod  the  mortgaged  pramiaos,  made  in* 
4iniry  of  the  plaintiff  as  to  tho  earn  doe  on  hb  mortgage,  or  had  knowledge  of 
ihe  indorsements  upon  the  mortgage  notea,  which  the  plaintiff  proposes  to  ex« 
plain. 

The  doctrine,  that  the  receiving  a  part  of  a  debt  doe,  nnder  an  agreement  that 
the  same  shall  be  in  foil  satisfaetion,  is  no  bar  to  an  action  to  recover  the 
balance,  does  not  apply  to  any  cases*  except  where  the  plabtiff 's  claim  is  for 
a  fixed  and  liquidated  amount,  or  where  the  sum  due  could  be  ascertained  by 
mere  arithmetical  calculation. 

Oat  when  a  party  makes  an  ofler  of  a  eortain  earn  to  settle  a  elaiai,  when  the 
anm  in  oontroyersy  is  open  and  aniiqnidated,  and  attaches  to  his  offer  the  con- 
dition, that  the  same,  if  taken  at  all,  must  be  received  |a/ttZ/i  or  in  uUiwfacHon^ 
of  the  claim  in  dispute,  and  the  other  party  receives  the  money,  he  takes  it 
subject  to  the  condition  attached  to  it,  and  it  will  operate  as  an  accord  and 
satisfaction,  even  though  the  party,  at  the  time  of  reoeiving  the  money,  declare, 
that  he  will  not  roceiTe  it  in  that  manner,  bat  only  in  part  ntia&ctioa  of  his 
^ebt,  so  far  as  It  will  extend. 
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The  pnrcbawr  of  moitgpged  pramiaaBy  whp  m  nade  dafendant  m  an  aetioa  of 
ejeatment  firanded  apoo  the  mortgii^ey  maat  pay,  in  order  to  relieTQ  the  land 
from  the  iaoainbraace,  the  sam  dae  in  equity  apoa  the  mortgage, — which  will 
be  the  principal  and  interest  of  the  mortgage  debt,  deducting  aoch  payments  aa 
may  have  been  made,  end  any  sums  which  the  plaintiff  may  have  received,  aa 
rents  and  profits  of  the  mortgaged  estate. 

And  where  the  defendant  in  such  snit  claims,  that  the  sam  doe  upon  the  mortgage 
is  uncertain  and  unliquidated,  and  that  he  offered  to  the  plaintiff  a  certain  sam, 
with  a  condition  attached  to  the  offer,  that,  if  the  plaintiff  received  the  money* 
it  meat  be  in  fall  sattslactioD  of  the  mortgage  debt,  and  that  the  plaintiff  ao 
eaptad  the  money  so  ofiared^  the  defendant  ia  entitled  to  prove,  for  the  purpose 
of  showiag  that  the  sam  dae  was  really  naoertain  and  aaliquidated,  that  tha 
plaintiff,  previoas  to  the  commencement  ef  the  suit,  had  been  in  possession  of  a 
portion  of  the  mortgaged  premises,  and  so  was  liable  to  account  for  the  rents 
and  profits. 

The  case  ot  Miller  v.  HoldeUf  18  Vt.  837,  explained. 

Ejectment  for  certain  premises  in  Danby.  Plea,  the  general 
issae,  and  trial  by  jury,  September  Term,  1847, — ^Hall,  J.,  presid- 
ing. The  writ  was  dated  March  3, 1843,  and  was  served  upon  the 
defendants  March  22,  1843. 

On  trial  the  plaintiff  gave  in  evidence  a  mortgage  deed  from 
Timothy  Reed  to  Al^ander  Barrett  of  a  farm  in  Danby,  including 
the  demanded  premises,  given  to  secure  the  payment  of  five  promis* 
sory  notes,  for  three  hundred  dollars  each,  dated  January  10, 1828; 
also  an  assignment  of  the  mortgage  by  Barrett  to  the  plaintiff,  dated 
March  7,  1828;  also  the  five  promissory  notes  described  in  the 
mortgage, — upon  each  of  which  there  was  an  indorsement  of  the 
payment  of  interest  to  April  26,  1830,  and  an  acknowledgment 
signed  by  Reed,  dated  April  26,  1835,  in  these  words,  "There  is  ' 
due  on  this  note,  with  annual  interest,  four  hundred  and  one  dollars 
and  forty  five  cents/'  and  an  indorsement,  that  the  interest  was  paid 
to  April  26, 1836,  and  upon  one  of  which  there  was  an  indorsement, 
that  the  interest  was  paid  to  April  26, 1839 ;  also  a  deed  of  the 
mortgaged  premises  from  Reed  to  the  defendants,  dated  Januarj  II, 
1842 ;  and  the  plaintiff  also  gave  evidence  tending  to  prove,  that 
four  of  the  defendants  were  exercising  acts  of  possession  and  owner- 
ship of  the  demanded  premises, — which  were  a  portion  of  the  said 
mortgaged  estate,  lying  south  of  a  certain  highway, — at  the  time  of 
the  commencement  of  this  suit,  and  subsequently. 
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The  defendants  gave  in  evidenGe  a  deed  from  themselTes  to  the 
President^  Directors  d&  Co.  of  the  Bank  of  Rutland,  dated  in  March, 
1843,  conveying  the  entire  mortgaged  premises,  and  proved  that  the 
Bank,  subsequently,  on  the  twenty  first  of  March,  1843,  tendered  to 
the  plaintiff*  $2073,  to  apply  upon  the  mortgage  notes,  and  an  addi« 
tional  sum  of  $25,00  for  the  cost  of  a  suit  then  pending  upon  the 
nidrtgage,  to  recover  that  part  of  the  mortgaged  pr^mi^es  not  d^ 
manded  in  this  suit,  and  that  the  money  was  not  accepted  by  the 
plaintiff! 

The  defendants  also  gave  evidence  tending  to  prove,  that  on  the 
tenth  of  April,  1847,  an  agent  of  the  Bank  of  Rutland,  with  anthbr- 
ity  for  that  purpose  only,  oflbred  to  the  plaintiff*,  at  Bennington,  the 
sum  of  $1875  in  their  behalf,  upon  certain  conditions,  which  the 
agent  read  from  a  paper,  and  which  were  as  follows, — "  At  the  re- 
quest and  in  behalf  of  the  President,  Directors  d&  Co«  of  the  Bank  of 
Ratland  I  now  tender  and  offer  to  you,  by  authority  of  said  Bank, 
the  sum  of  $1875,  to  be  received  by  you  in  full  satisfaction  of  the 
amount  due  you,  in  principal,  interest  and  cost,  on  the  notes  and 
mortgage  executed  by  Timothy  Reed  to  Alexander  Barrett,  and  by 
said  Barrett  transferred  to  you, — said  mortgage  premises  bounded'' 
&c.,  (describing  them;)  that, the  money  being  placed  upon  a  table, 
it  was  offered  and  tendered  to  the  plaintiff  upon  the  terms  specified 
in  said  paper ;  that  the  plaintiff*  replied,  that  he  had  not  his  papers 
with  him  and  did  not  know  how  much  there  was  due, — that  he 
would  take  the  money  and  apply  it  on  the  mortgage, — that  if  therd 
was  more  than  enough,  he  would  refund,  and  if  less  than  enough, 
they  must  make  it  up ;  that  the  agent  replied,  that  he  could  tender 
the  money  in  no  other  way,  than  he  had  before  stated, — ^that  if  the 
plaintiff*  received  the  money,  it  must  be  upon  those  terms ;  that  after 
several  repetitions  by  the  parties  of  their  respective  claims  in  regard 
to  the  tender,  all  ad  above  stated,  the  plaintiff,  still  saying  and  insist- 
ing,  that  he  would  take  the  money  and  account  for  it,  as  he  had 
before  declared,  and  in  no  other  way,  took  the  money  from  the  ta- 
ble,— ^the  agent  all  the  while  claiming  and  protesting,  that  if  he  took 
the  money,  it  must  be  upon  the  terms,  on  which  it  had  been  offered, 
and  on  no  other ;  and  that  after  the  money  had  been  received  by  the 
plaintiff  he  offered  to  give  a  receipt  for  it,  which  the  agent  declined, 
and  then  the  parties  separated. 
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The  defendants  also  gave  eridence  tending  to  prove,  that  the 
plaintiff  had  entered  upon  the  mortgaged  premises,  including  the 
portion  demanded  in  this  suit,  and  had  occupied  them  for  ahout 
three  years»  ending  in  April,  1847,  and  had  received  the  rents  and 
profits ; — and  they  then  offered  to  prove  the  value  of  the  rents  and 
profits,  so  received,  and  also  ofiered  to  prove,  that  the  plaintiff,  in  an 
action  of  ejectment  brought  to  recover  that  portion  of  the  mortgaged 
premises  not  demanded  in  this  suit,  had  recovered  a  large  sum  for 
rents  and  profits,  and  had  received  the  same ;  and  the  defendants 
claimed,  that  the  rents  and  profits,  so  received  by  the  plaintiff,  should 
be  applied  m  part  payment  of  the  mortgage  notes ; — to  which  evi- 
dence the  plaintiff  objected,  and  it  was  excluded  by  the  court 

The  defendants  also  gave  evidence  tending  to  prove,  that  the 
plaintiff,  in  April,  1847,  surrendered  the  possession  of  the  demanded 
premises  to  the  Bank  of  Rutland,  and  that  the  Bank  had  entered 
and  ever  since  occupied  the  premises,  and  remained  in  possession 
thereof  at  the  time  of  trial. 

The  plaintiff  then  gave  evidence  tending  to  prove,  that  about  the 
twenty  ninth  of  March,  1845,  he  demanded  of  the  Bank  of  Rutland 
the  sum  of  92072,  and  the  sum  of  925,  so  tendered  as  above  men* 
ti<Hied,  and  that  they  refused  to  pay  the  same. 

The  plaintiff  also  gave  parol  evidence  tending  to  prove,  that  the 
interest,  which  was  indorsed  upon  the  mortgage  notes  as  having  been 
paid  to  April  26, 1836,  was  paid  on  the  fifth  of  September,  1836,  as 
interest  for  one  year  upon  the  sum  of  $401,45,  stated  on  each  note 
as  being  due  April  26, 1835,  and  for  interest  upon  that  interest  from 
the  expiration  of  the  year  until  the  time  of  payment,  and  that  the 
whole  sum  paid  at  that  time  was  only  9123,01,  and  that  it  was  paid 
and  applied  by  the  express  agreement  of  Timothy  Reed,  at  the  time, 
and  that  the  interest  indorsed  upon  one  of  the  notes,  as  paid  to  April 
96,  1839,  was  977,00  in  amount,  and  was  for  three  years'  interest 
<m  said  sum  of  9401^45,  and  no  more.  This  evidence  was  objected 
to  by  the  defendants,  but  was  admitted  by  the  court. 

The  plaintiff  also  introduced  a  witness,  who  testified,  that  he  had 
computed  the  interest  upon  the  mortgage  notes;  that  a  computation 
of  simple  interest  from  April  26,  1830,  to  the  time  of  making  the 
tender  of  92072,  above  mentioned,  shewed  the  sum  of  92699  to 
have  been  then  due  upon  the  notes,  after  deducting  all  payments 
29 
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made  sabseqaent  to  April  26, 1830 ;  and  that  a  similar  compatation 
to  the  time  when  the  tender  was  made  at  Bennington,  shewed  a  sam 
then  due  upon  the  notes,  above  the  sum  of  $1875  then  tendered,  of 
9954,33.  To  this  evidence  the  defendant  objected ;  but  it  was  ad- 
mitted by  the  court. 

The  plaintiff  insisted,  that  the  Bank  of  Rutland  were  strangers  to 
this  suit,  and  had  acquired  no  right,  as  against  the  plaintiff,  to  the 
land  in  question,  and  that  the  defendants  could  not  avail  themselves, 
in  their  defence,  of  their  deed  to  the  Bank,  or  of  any  acts  of  the 
Bank  under  the  deed,  or  otherwise. 

The  defendants  insisted,  and  requested  the  court  to  charge  the 
jury,  that  if  the  money  tendered  by  the  Bank  of  Rutland  on  the 
twenty  first  of  March,  1843,  was  sufficient  to  pay  the  sum  then  due 
upon  the  notes,  the  plaintiff  had  no  right  of  action,  when  he  com* 
menced  this  suit,  and  that  he  could  acquire  none,  so  as  to  sustain 
this  suit,  by  the  demand  made  by  him  after  the  suit  was  commenced 
and  entered  in  court; — that  the  Bank  of  Rutland,  when  they  paid 
the  money,  which  was  received  by  the  plaintiff,  on  the  tenth  of 
April,  1847,  had  a  right  to  prescribe  the  terms,  upon  which  he 
should  receive  it,  and  that  the  plaintiff,  if  he  received  it,  was  bound 
to  receive  it  upon  the  terms  so  prescribed,  and  could  not  vary  the 
conditions  by  any  protestation,  which  he  should  make  at  the  time, 
and  that,  the  money  having  been  paid  to  him  in  satisfaction  of  the 
notes,  his  lien  upon  the  premises  was  thereby  discharged,  and  he 
could  not  recover  in  this  action ,- — and  farther,  that  the  plaintiff 
could  not  recover  the  possession  of  the  premises  in  this  action,  after 
having  surrendered  the  possession  of  them  to  the  defendants,  and 
those  claiming  under  them^  and  thereby  given  them  license  to  oc* 
cupy  the  same,  without  first  giving  them  notice  to  quit 

But  the  court  intimated,  that,  with  a  view  to  present  the  several 
questions  in  the  case  upon  a  bill  of  exceptions,  they  should  instruct 
the  jury,  that  if  they  found  the  explanation,  given  by  the  plaintiff's 
testimony,  of  the  indorsements  upon  the  mortgage  notes,  to  be  true, 
and  should  find,  that  a  computation  of  simple  interest  upon  the 
notes,  from  April  26, 1830,  after  deducting  the  indorsements  as  thus 
explained,  would  leave  more  due  upon  the  notes  on  the  twenty  first 
of  March,  1843,  than  the  sum  of  $2072,  then  tendered,  and  more 
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doe  apon  them  on  the  tenth  of  A{Mri],  1847,  than  the  sum  of  81875, 
then  tendered  and  received,  the  {daintiff  woald  be  entitled  to 
recover. 

Whereupon  a  verdict  was  taken  for  the  plaintifi^  subject  to  the 
defendants'  exceptions  to  the  several  decisions  of  the  court. 

JW  4"  Hodges  for  defendants. 

The  acceptance  bj  the  plaintiff  of  the  money  tendered  to  him  hj 
the  agent  of  the  Bank  of  Rutland  bound  him  to  the  conditions  of  the 
offer,  notwithstanding  any  qualifications  he  may  have  made  at  the 
time  of  receiving  it.  In  PifnneVs  Case,  5  Co.  117,  it  is  said,  that 
"always  the  manner  of  the  tender  and  of  the  payment  shall  be 
directed  by  him  that  maketh  the  tender  and  payment,  and  not  by 
him  that  accepteth  it."  Timber  v.  Gardner,  10  Mod.  224.  Hig* 
den  V.  Higden,  Comb.  199.  8,  C,  1  Petersd.  Ab.  134.  MeQlynn 
V.  BiUings,  16  Vt  S29.  Sutton  v.  Hawkins,  8  C.  d{>  P.  259,  [34 
E.  C.  L.  380.]  This  was  not  simply  a  tender  of  money, — as  that 
most  be  without  qualification ;  Wood  v.  Hitchcock,  20  Wend.  47,-^ 
but  it  was  the  offer  of  a  certain  amount  of  money,  in  full  satisfaction 
of  the  amount  due  to  the  plaintiff;  and  the  legal  effect  of  the  accept- 
ance is  the  same,  as  though  it  had  been  offered  and  received  under 
a  mutual  agreement,  that  it  should  be  in  full  satisfaction  and  dis- 
charge of  the  plaintiffs'  claim.  And  the  question,  then,  is  this, — 
would  the  acceptance  of  the  sum  offered,  under  such  an  agreement, 
be  a  good  accord  and  satisfaction  for  the  whole  debt,  in  case  it 
should  prove  to  be  larger  than  the  amount  received  ? 

The  general  principle  seems  to  be,  that  the  acceptance  of  a  less 
sum  in  money,  than  is  actually  due,  cannot  be  a  satisfaction  and 
discharge  of  the  whole  debt,  although  agreed  by  the  creditor  to  be 
received  as  such.     PynneFs  Case,  5  Co.  117.     Cumber  v.   Wane, 

1  Str.  426.     Fitch  v.  Sutton,  5  East  230.     Harrison  v.  Close, 

2  Johns.  448.  But  the  courts  have  obviously  felt  the  force  of  the 
objections  to  this  rule,  and  have  been  disposed  to  obviate  its  appli- 
cation, as  far  as  possible,  and  have  done  so  upon  very  slight  grounds 
of  distinction.  Nelson,  J.,  in  Kellogg  v.  Richards,  14  Wend.  116. 
Dkwkt,  J.,  in  Brooks  v.  White,  2  Met.  283.  Ld.  Ellbnborough, 
in  Bradiey  v.  Gregory,  2  Camp.  383.  Buller,  J.,  in  Stock  v. 
Mawson,  1  B.  d&  P.  285,  and  Heaihcote  v.  Crookshanks,  2  T.  R.  6. 
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Hence  it  has  been  decided^  that  the  receiving  of  a  leas  sam,  bef<Nre 
it  was  doe,  or  at  a  diflferent  place,  or  in  collateral  articles,  or  by  the 
note  or  surety  of  a  third  person,  as  a  satisfaction  of  the  whole  debt, 
was  a  valid  discharge,  as  an  accord  and  satisfaction.  Boyd  ?.  iSby- 
dam,  30  Johns.  76.  Booth  v.  Smith,  3  Wend.  66.  1  Wend.  164. 
Strang  v.  Holmes,  7  Cow.  334.  Waikinson  v.  UngUshy,  5  Johns. 
3S5.  16  Johns.  85.  Blanchard  v.  Noyes,  3  N.  H.  518.  Steinman 
▼.  Magnus,  11  East  390.  Peyton's  Case,  9  Co.  77.  Lewis  v.  Jones, 
4  B.  d&  C.  506,  [10  £.  C.  L.  39a]  Sibrec  7.  Tripp,  15  M.  & 
W.33. 

But  this  rule  is  only  applicable  to  cases  of  liquidaied  damages, 
and  not  to  cases,  where  the  sum  due  is  unascertained  and  uncertain. 
Wilkinson  v.  Byers,  1  Ad.  &  £.  106,  [38  £.  C.  L.  48.]  Johnston 
▼.  Brannan,  5  Johns.  369.  McGlynn  v.  Billings,  16  Vt.  339. 
Longridge  v.  DoroiUe,  5  B.  d{>  Aid.  117,  [7  E.  C.  L.  43.]  Hey  r. 
Moorhause,  6  Bing.  N.  C.  53,  [37  K  C.  L.  376.]  Miller  t.  Holden, 
18  Vt.  337.  The  case  at  bar  is  clearly  one  of  unliquidated  dam* 
ages.  The  amount  due  upon  the  mortgage  notes  was  uncertain. 
Several  indorsements  had  been  made,  and  at  different  times ;  and 
the  claim  was  subject  to  the  application  of  the  rents  and  prc^ts  re-* 
oeiTed  by  the  plaintiff, — the  amount  of  which  was  altogether  uncer* 
tain  and  to  be  ascertained  by  the  jury.  And  even  if  it  were  a 
doubtful  question  of  law,  whether,  or  not,  in  this  action,  the  plain- 
tiff^'s  demand  was  subject  to  be  reduced  by  the  amount  of  such  rents 
and  profits,  that  would  alter  the  rule.  Longridge  ▼.  DorviUe,  7  E. 
C.  L.  43.    Blake  t.  Peck,  11  Vt  483. 

It  should  have  been  submitted  to  the  jury,  to  determine  whether 
the  tender,  made  to  the  plaintiff*  before  the  commencement  of  the 
suit,  was  sufficient,  after  deducting  from  the  plaintiff''s  demand  the 
▼alue  of  the  rents  and  profits.  If  it  were  sufficient  at  the  time  of 
tender,  he  had  no  right  of  action.  It  was  error  to  exclude  from  the 
jury  evidence  of  the  value  of  the  rents  and  profits  of  the  premises, 
while  the  plaintiff*  was  in  possession  of  them,  as  the  defendants  were 
entitled  to  its  application  upon  the  plaintiff'^s  notes.  Sellick  v.  Jftin- 
son,  3  Aik.  150. 

The  Bank  of  Rutland  were  interested  in  the  equity  of  redemp- 
tion, so  as  to  authorize  them  to  make  the  tenders.  At  all  events, 
the  plaiQtiflTcan  recover  only  upon  the  strength  of  his  own  title,  and 
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by  accepting  the  monejr  in  satisfaction  of  the  mortgage  debt  his  lien 
was  extingaished,  and  he  had  no  longer  a  cause  of  action.  Taylor 
▼.  Porter,  7  Mass.  355. 

The  parol  eridence*  introduced  by  the  pldntiff  in  relati<»  to  the 
indorsements  and  the  interest  due  on  the  notes,  was  inadmissible. 

The  plaintiff  cannot  recoTcr  the  possession  of  the  premises  in 
this  action,  after  baring  surrendered  the  possession  of  them  to  the 
defendants,  or  to  those  claiming  under  them,  without  first  giving 
them  notice  to  quit.     Hanchet  ▼.  Whitney ,  1  Vt.  311. 

E.  Edgerton  and  Tkrall  4*  Smith  for  plaintiff. 

1.  The  indorsements  on  the  notes  do  not  constitute  any  part  of 
the  notes.  8taie  y.  MeLeran,  1  Aik.  31 L  SttUe  y.  Ward,  2  Mass. 
397.  The  testimony  explaining  the  indorsements  was  not,  there- 
ibre»  objectionable,  as  explaining  the  notes  themselves.  The  in- 
dorsements are  in  the  nature  of  receipts,  and,  as  such,  are  open  to 
explanation.  KimhaU  v.  Lamson,  2  Yt.  138.  Beach  v.  Packard,  10 
Yt  96.     Tohey  v.  Barber,  5  Johns.  68. 

2.  The  first  tender  made  by  the  Bank  was  inoperative.  It  was 
insufficient  in  amount  It  was  abandoned  by  the  Bank.  The  title 
of  the  Bank  was  not  on  record,  and  was  not  known  to  the  plaintiff 
at  the  time ;  and  the  plaintiff  might  therefore  treat  the  Bank  as  a 
stranger  and  disregard  their  tender. 

3.  The  tender  made  April  10, 1847,  should  not  defeat  the  action. 
It  was  made  **  on  the  principal,  interest  and  costs  on  the  notes  and 
mortgage."  No  claim  was  made  for  an  offiet  of  the  rents  and 
profits.  The  principal  sum  of  the  notes  was  certain  in  amount ; 
and  the  interest  and  cost,  by  known  and  legal  rules  of  computation, 
was  equally  cerUin.  The  debt,  therefore,  upon  which  the  tender 
was  made,  was  a  liquidated  debt,  and  it  exceeded  the  sum  tendered. 
The  receipt  of  the  money  by  the  plaintiff  gives  it  the  effect  of  a 
payment,  not  in  satisfaction  of  the  whole  sum  due,  but  pro  tanto 
merely.  Seeley  v.  Spencer,  3  Yt  334.  Wheeler  v.  Wheeler,  11  Yt 
60.  Chit  on  Cont  506.  If  the  debt  were  unliquidated,  the  sum 
received,  if  less  than  the  amount  due,  is  not  a  satisfaction,  in  the 
absence  of  any  agreement  of  the  parties  to  make  it  so.  MiUer  v. 
Holden,  18  Yt  337. 

A  mortgagee  in  possession  is  a  trustee,  and  the  rents  and*  profits 
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•re  trast  funds,  for  which  he  is  liable  to  aecount,  and  which  consti- 
tute a  mere  equitable  debt  in  favor  of  the  mortgagor,  not  recoverable 
at  law,  but  the  subject  of  a  set  off  in  chancery.  4  Kent  167.  2 
Cruise  117,  §  24.  Rev.  St.  212,  §§  1-4.  If  the  action  had  been 
assumpsit  upon  the  notes,  instead  of  ejectment  upon  the  mortgage, 
the  oflfaet  could  not  have  been  enforced  at  law ; — it  was  not  a  legal 
debt.  Clubman  v.  Smith,  9  Vt.  153.  Wake  v.  Tinkkr,  16  East 
36.  £.112;  V.  Matthews,  19  Yt  322.  Much  less  could  the  court,  in 
the  action  of  ^ectment,  compel  the  application.  The  county  court 
have  no  power,  before  judgment,  to  ascertain  the  amount  equitably 
due  upon  the  mortgage. 

4.  The  case  shows,  that  the  premises  were  never  technically 
surrendered  by  the  plaintiff  to  the  Bank.  It  was  merely  a  permia- 
aton  to  go  into  possession.  4  Bl.  Com.  326.  If  this  constituted  in 
them  a  possession  under  the  mortgage,  the  plaintiff  is  not  entitled  to 
rents,  without  notice  to  quit,  but  is  entitled  to  the  possession  with* 
out  such  notice. 

The  opinion  of  the  court  was  delivered  by 

Poland,  J.  This  was  an  action  of  ejectment,  brought  to  recover 
fl  portion  of  a  certain  farm  in  Danby,  which  was  mortgaged  by 
Timothy  Reed  to  Alexander  Barrett  on  the  tenth  day  of  Janu- 
nry,  1828,  to  secure  the  payment  of  five  notes  for  the  sum  of 
three  hundred  dollars  each.  The  facts  proved  on  the  trial  were 
substantially  the  following ; — that  the  plaintiff  was  the  assignee  of 
the  mortgage  from  Reed  to  Barrett  and  holder  of  all  the  notes, 
which  were  secured  by  it;  that  Reed,  in  January,  1842,  conveyed 
the  whole  of  the  farm  to  the  defendants,  and  they  continued  in  pos- 
session of  that  portion  of  it  for  which  this  suit  is  brought,  until  the 
time  of  the  commencement  of  this  suit ;  that  in  March,  1843,  the 
defendants  conveyed  the  portion,  for  which  this  suit  is  brought,  to  the 
Bank  of  Rutland,  which  deed  was  previous  to  the  commencement 
of  this  suit,  but  was  not  recorded  until  afterwards;  that  before  the 
commencement  of  this  suit  the  Bank  of  Rutland  tendered  to  the 
plaintiff  the  sum  of  92,072,00  upon  the  mortgage  notes,  which  the 
plaintiff  refused  to  receive;  but  that  in  March,  1845,  while  this  suit 
was  pending,  the  plaintiff  demanded  said  tender  of  the  Bank  of 
Rutland,  and  the  Bank  refused  to  pay  the  money  to  him.    It  ap- 
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peared^  that  the  notes  were  all  unpaid ;  but  the  interest  was  in- 
dorsed on  each  note  to  April  26,  1830,  and  upon  each  of  the  notes 
was  a  written  acknowledgment,  signed  by  Reed,  dated  April  26, 
1835,  in  these  words, — "  There  is  due  on  this  note,  with  annual  in- 
terest, four  hundred  and  one  dollars  and  forty  five  cents," — and  upon 
each  of  the  notes  there  was  an  indorsement,  that  the  interest  was 
paid  to  April  26,  1836, — and  on  one  of  the  notes  was  an  indorse- 
ment, that  the  interest  was  paid  to  April  26,  1839.  The  plaintiff 
then  proved,  (to  which  the  defendant  objected,)  that  the  indorse- 
ments of  interest  on  the  twenty  sixth  of  April,  1836,  were  only  of 
the  interest  for  one  year  on  the  sum  of  8401,46, — ^that  sum  being 
treated  as  the  principal  of  the  notes  respectively ;  and  that  the  in- 
dorsement of  April  26,  1839,  on  one  note,  was  made  in  a  similar 
manner,  being  the  interest  on  $401,45  to  that  time.  The  defend- 
ants then  proved,  that,  on  the  tenth  day  of  April,  1847,  the  Bank 
of  Rutland  sent  a  q^ecial* agent,  with  instructions  in  writing,  to  the 
plaintiff,  and  that  the  agent  met  the  plaintiff  at  Bennington,  and 
then  informed  him  of  his  business  and  authority,  and  then  offered 
and  tendered  to  him,  in  behalf  of  the  Bank,  the  sum  of  $1875,  to 
be  received  by  him  in  full  satisfaction  of  the  amount  due  him  for 
principal,  interest  and  costs  on  the  mortgage  notes ;  that  the  plain- 
tiff said,  that  he  could  not  receive  the  money  on  those  conditions^ 
but  would  take  it,  as  far  as  it  went  upon  his  debt, — ^that  he  had  not 
his  notes  there,  and  did  not  know  how  much  was  due ;  that  the 
agent  then  told  him,  that  he  had  no  instructions  to  pay  or  tender 
him  the  money  on  any  other  conditions,  than  as  a  full  payment  and 
satisfaction  of  his  claim,  and  could  not  make  any  other  terms,  and 
then  placed  the  money  on  the  table ;  that  the  plaintiff  repeated  his 
ofler  several  times,  to  receive  it  and  apply  it  as  far  as  it  went,  which 
was  as  often  answered  by  the  agent,  that,  if  he  took  the  money,  it 
must  be  in  full  satisfaction.  The  plaintiff  then  took  the  iponey  and! 
offered  a  receipt,  which  the  agent  declined  to  take.  The  defend* 
ants  also  offered  evidence,  to  prove  that  the  plaintiff  had  been  ia 
possession  of  the  mortgaged  premises  and  had  received  rents  and 
profits,  and  also  that  he  had  recovered  rents  and  profits  of  other 
persons  on  the  other  part  of  the  land, — to  show  a  part  satisfaction 
of  the  mortgage  debt ;  which  the  court  excluded. 
There  are  several  questions  raised  upon  the  exceptions  in  this 
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case,  and  which  have  been  discussed  at  the  bar,  upon  which  the 
court  are  not  entirely  agreed ;  and  as  their  decision  is  not  necessary 
to  a  determination  of  the  case  here,  they  will  not  be  decided ; — but 
upon  the  following  points  the  court  are  so  far  agreed,  as  to  be  able 
to  decide  the  case. 

1.  As  to  the  admissibility  of  the  pard  evidence  to  explain  the 
indorsements  upon  the  notes.  It  has  repeatedly  been  decided,  that 
indorsements  of  payments,  made  upon  notes,  whether  of  interest, 
or  principal,  constitute,  when  made  upon  the  note  itself,  no  part  of 
the  note ;  that  they  are  mere  admissions,  or  evidences,  of  payment, 
against  the  holder  of  the  note,  for  the  benefit  of  the  maker.  See 
Stale  T.  McLerah,  1  Aik.  311.  Kimball  v.  Lamson,  "St  Vt  138. 
We  consider  these  as  standing  upon  the  same  ground,  as  receipts 
executed  by  the  holder  to  the  maker  of  the  note,  for  the  sums  re- 
ceived ;  and  it  has  been  well  settled  for  a  considerable  time,  that 
parol  evidence  is  admissible  to  explain  and  even  to  contradict  a  re- 
ceipt, whether  it  purports  to  be  a  receipt  in  full,  or  for  a  certain 
sum.  Sparhawk  v.  Adm'r  ofBuel^  9  Vt.  41.  Tobey  v.  Barber,  5 
Johns.  08. 

It  is  urged,  however,  that  though  this  may  be  true  in  general,  and 
even  in  this  particular  case,  as  against  Reed,  the  original  mortgagor 
and  signer  of  the  notes,  yet  that  as  against  the  defendants,  who  sub- 
sequently purchased  the  mortgaged  premises  of  Reed,  parol  evi- 
dence ought  not  to  be  introduced,  to  show  a  greater  sum  doe  on  the 
mortgage,  than  the  note  and  indorsements  thereon  would  furnish 
evidence  of;  and  that  the  admission  of  such  evidence  would  operate 
as  a  fraud  upon  them.  There  may  be  cases,  undoubtedly,  where  a 
mortgage  debt  could  not  be  set  up  against  a  subsequent  purchaser, 
when  the  same  would  be  good  against  the  mortgagor ;  and  other 
oasesf  where  it  could  not  be  set  up  to  the  same  extent,  as  against 
the  mortg|gor ; — as  when  a  mortgagee  stands  by  and  allows  a  pur- 
chaser to  buy  an  estate  as  being  unencumbered,  without  disclosing 
his  mortgage ;  or  where  he  represents  to  the  purchaser,  that  only  a 
certain  sum  is  due  on  his  mortgage,  and  then  attempts  to  set  it  up 
for  a  greater  sum.  But  in  the  present  case  nothing  appears,  that, 
when  the  defendants,  or  the  Bank  of  Rutland,  purchased  the 
premises,  they  made  any  inquiry  of  the  plaintiff  as  to  the  sum  due 
on  his  mortgage,  or  that  they  had  any  knowledge,  from  any  source. 


Digitized  by  CjOOQIC 


FEBRUARY  TERM,  1849.  S33 

McDanieU  v.  Lapham  et  al. 

•8  to  the  iDclortemeiits  upon  the  ntytds,  or  that  they  aftde  their  pur* 
chase  with  any  reference  to  them.  Under  these  circamstances,  if  it 
became  material  opon  the  trial  ita  the  county  court,  to  determine  the 
aam  that  was  really  dae  upon  the  mortgage  notfes,  we  think  it  was 
proper  to  permit  parol  evidence  to  be  inttodnced  to  explain  the  in- 
dorsements opon  them>  6r  even  to  showi  that  they  were  erroneonslj 
or  mistakenly  put  opon  the  notes. 

2.  Oogbt  the  evidence  offered  by  the  defendants,  to  show  that 
the  plaintiff  had  been  in  the  receipt  of  the  rents  and  profits  of  the 
mortgaged  premises,  and  evidence  to  show,  that  he  had  recovered 
damages  for  rents  and  profits  upon  the  other  portion  of  the  morU 
gaged  premises,  to  have  been  admitted  1  There  is  no  occasion  for 
OS  to  decide,  whether,  in  any  sopposable  case,  a  defendant  in  eject- 
ment could  be  permitted  to  show  a  payment  of  the  mortgage  debt, 
cither  in  Wholes  or  in  part)  by  a  receipt  of  rents  and  profits  by  the 
plaintiff;  and  hence  we  give  no  opinioil  o)M>n  that  Ijoestioni  In  the 
present  case,  however,  in  the  view  we  have  taken  of  it^  we  think 
the  evidence  offered  should  have  been  admitted^-'^ut  for  a  different 
object  and  purpose,  altogether,  haviilg^  as  we  think,  an  intimate 
e<mnection  with  and  an  important  bearing  upon  the  main  question 
in  the  oase>  that  isi  the  effect  of  the  receipt  by  the  plaintiff  of  the 
91875  at  Benningtoni  in  Apri])  1647.  The  debt  of  the  plaintiff 
was  not  against  the  defendants^  ot  the  Bank  of  Rutland,  who  had 
succeeded  to  the  rights  of  the  defendaiits  in  the  land,  for  which 
this  suit  was  brought;  but,  inasmuch  as  that  debt  was  chatgM  upod 
the  land,  they  were  bound  to  discharge  it,  or  yield  the  land  to  the 
plaintiff.  How  much  were  the  defendants  bound  to  pay,  to  relieve 
the  land  from  the  plaintiff's  incumbrance  1  Clearly,  the  sum  that 
was  doe  in  equity  upon  his  mortgage,— which  Would,  of  course>  be 
the  principal  and  interest  of  the  mortgage  debt,  deducting  such 
payments,  as  might  have  been  made,  and  any  sum,  which  the  plain** 
tiff  might  have  received  as  rents  and  profits  from  the  mortgaged 
estate. 

In  the  present  case^  as  the  sdms,  which  were  received  by  the 
plaintiff,  (as  proposed  to  be  proved  by  the  defendants^)  were  wholly 
uncertain  and  unliquidated,  and  the  necessary  and  proper  subjects 
of  an  accounting,  befiMre  any  anMication  could  be  made  anywhere, 
they  could  not  be  showti  as  paymeiit  upon  the  mortgage  debt,  (even 
30 
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if  it  can  ever  be  done ;)  but  yet  the  defendants  had  the  right  to  have 
sach  application  made  in  some  form,  either  by  the  aid  of  a  court  of 
chancery,  or  by  the  exercise  of  the  equity  power  of  the  county 
court,  and  were  only  liable  to  pay  the  balance  due  after  such  appli- 
cation had  been  made.  We  think,  therefore,  that  the  defendants 
ought  to  have  been  permitted  to  show,  that  there  did  exist  these 
equitable  offsets  to  the  plaintiff's  debt,  because,  if  such  were  really 
the  case,  then  the  sum  ''  due  in  equity  "  on  the  plaintiff's  mortgage 
beeame  entirely  uncertain  and  unliquidated,  and  the  proper  subject 
for  settlement,  adjustment,  or  compromise,  upon  such  terms  and 
conditions  as  the  parties  might  agree  to, — which  might  not  be  the 
case,  if  the  sum  due  to  the  plaintiff  were  fixed  and  certain. 

3.  The  great  question  involved  in  this  case,  however,  is  as  to 
the  effect  of  the  receipt  of  the  $1875  by  the  plaintiff  from  the  agent 
of  the  Bank  of  Rutland  on  the  tenth  of  April,  1847.  Was  it  in 
law  a  mere  naked  unqualified  payment  of  that  sum,  in  part  satisiaC" 
tion  of  the  plaintiff's  debt,  as  claimed  by  him?  Or,  on  the  other 
hand,  did  it  amount  to  a  full  and  complete  accord  and  satisfaction 
between  the  parties,  and  thus  bar  the  plaintiff  from  any  farther  claim 
'  for  any  balance  he  may  be  able  to  show  in  his  favor  ?  We  are  not 
disposed  here  to  question  in  any  respect  the  soundness  of  the  doc- 
trine, "  that  the  receiving  a  part  of  a  debt  due,  under  an  agreement, 
that  the  same  shall  be  in  full  satisfaction,  is  no  bar  to  an  action  to 
recover  the  balance,"  which  was  established  at  an  early  period  in 
England  by  the  case  of  Cumber  v.  Wane,  I  Str.  426,  and  which 
was  followed  by  a  long  and  uninterrupted  series  of  decisions  in 
England  and  in  this  country.  Although  several  recent  decisions  in 
England  (especially  the  case  of  Sibree  v.  Tripp,  in  the  exchequer 
chamber,  15  M.  Sl  W.  23,)  have  apparently  somewhat  shaken  the 
doctrine  there,  yet  it  has  become  too  well  settled  by  repeated  ad- 
judications in  this  state,  to  be  now  departed  from. 

This  doctrine  has  never,  to  our  knowledge,  been  held  to  extend 
to  any  cases,  except  where  the  plaintiff's  claim  has  been  for  a  fixed 
and  liquidated  amount,  or  where  the  sum  due  could  be  ascertained 
by  mere  arithmetical  calculation.  In  this  case,  as  we  have  already 
attempted  to  show,  the  sum  really  due  to  the  plaintiff  was  entirely 
unliquidated  and  uncertain,  and  could  only  be  ascertained  by  having 
an  account  taken  of  the  rents  and  profits,  which  he  had  received. 
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and  necessarily  depended  much  upon  mere  judgment  and  opinion 
as  to  their  amount  and  value.  More  than  this,  there  was  a  dispute 
in  reference  to  the  amount  due  upon  the  notes  themselves, — the 
plaintiff  claiming  to  recover  a  much  larger  sum  upon  them,  than  the 
notes  and  indorsements  showed  to  be  due ;  and  the  whole  matter 
had  been  involved  in  a  protracted  litigation  for  several  years.  Un* 
der  these  circumstances,  we  do  not  think,  that  the  present  case 
comes  at  all  within  the  doctrine  of  Cumber  v.  WatUi  so  as  to  need 
sufficient  consideration,  provided  the  agreement  can  be  established. 
The  more  important  and  much  more  difficult  question  to  be  settled 
in  the  case  is,  whether  there  was  such  an  agreement  between  the 
parties,  as  to  make  the  payment  of  the  money  to  the  plaintiff  and 
the  receipt  of  the  same  by  him  a  good  accord  and  satisfaction  of  his 
debt;  for  it  is  only  upon  that  ground,  that  this  can  operate  to  bar 
his  claim. 

There  is  no  doubt,  but  what  the  offer  of  this  sum  to  the  plaintiff 
by  the  agent  of  the  Rutland  Bank  would  have  been  entirely  inope- 
rative as  a  tender,  for  the  very  reason,  that  it  was  clogged  with  this 
condition,  that,  if  he  received  the  money  at  all,  he  must  receive  it 
in  full  satisfaction  of  his  mortgage  debt;  and  the  reason  given  in 
the  books  for  this  is, ''  that  the  party  making  the  tender  has  not  a 
right  to  insist  upon  the  claimant's  being  concluded  from  claiming 
mc^e  than  what  was  tendered,  by  force  of  any  implied  admissions, 
growing  out  of  the  reception  of  the  money,  that  the  sum  tendered 
was  the  amount  due  to  him,  and  that  he  received  it  in  satisfaction 
of  his  claims."  The  party  making  the  tender  must  not  attach  such 
conditions  to  h,  that  the  other  party  cannot  take  it,  and  still  have  a 
full  right  to  claim  more,  if  he  can  show  himself  entitled  to  it  upon 
trial  of  his  cause.  It  would  seem  to  follow,  as  a  necessary  deduc- 
tion from  this  well  established  rule,  that,  when  a  party  makes  the 
offer  of  a  certain  sum,  to  settle  a  claim,  when  the  sum  in  contro- 
versy is  <^n  and  unliquidated,  and  attaches  to  his  offer  the  condi* 
tion,  that  the  same,  if  taken  at  all,  must  be  received  infuU^  or  in 
saiisfaction,  of  the  claim  in  dispute,  if  the  other  party  receive  the 
money,  he  tcJces  it  clogged  with  the  condition  which  the  other  party 
has  attached  to  it,  and  is  thus  bound  to  its  fulfilment 

It  is  an  acknowledged  general  principle,  that  the  party  paying 
money  has  the  right  to  direct  its  application  on  any  particular  de- 
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nand ;  and  if  the  creditor  receire  it,  he  is  bound  to  apply  it  as 
directed,  even  though  he  may  declare  to  the  debtor,  at  the  very  time 
of  receiving  it,  that  he  will  apply  it  in  a  different  manner.  It  is 
urged,  however,  and  with  a  good  degree  of  plausibility,  that  it  can-> 
not  with  propriety  be  said,  that  the  plaintiff  in  this  case,  when  he 
received  the  money,  received  it  in  Aill  satisfaction  of  his  mortgage 
debt,  when  the  case  shows,  that,  at  the  very  time  of  receiving  it,  he 
declared,  that  he  would  not  receive  it  in  that  manner,  but  only  so 
far  as  it  went  in  part  satisfaction  of  his  debt.  But  we  think,  that 
the  Bank  of  Rutland  had  the  right  to  make  him  an  offer  of  money 
en  the  very  condition,  upon  which  this  was  offered.  The  plaintiff 
was  under  no  obligation  to  receive  it;  he  could  take  it,  or  refuse  it, 
as  he  chose ;  but  if  he  saw  fit  to  take  it,  after  having  been  repeat- 
edly informed  of  the  terms  and  condition  of  the  offer,  and  of  the 
want  of  authority  in  the  agent  to  vary  the  terms,  he  took  it  subject 
to  the  terms  and  conditions  of  the  ofibr,  and  the  law  implies  his 
agreement  to  the  conditions  from  the  act  of  taking  the  money  thus 
offered ;  and  he  could  not  alter  this  legal  implication,  by  expressing 
his  dissent  from  the  condition  so  attached  to  the  ofibr. 

The  case  of  McOlynn  v.  BilUngs,  16  Vt.  ^29,  seems  on  this 
point  to  be  identical  with  the  present  In  that  case  the  plaintiff  and 
defendant  met  for  the  purpose  of^making  a  settlement,  and,  having 
examined  their  accounts,  they  disagreed  as  to  the  balance  due  to  the 
plaintiff  from  the  defendant  The  defendant  then  drew  an  order  in 
fkvor  of  the  plaintiff  upon  a  third  person  for  the  sum  he  admitted  to 
be  due,  and  offered  it  to  the  plaintiff  as  the  balance  his  due.  The 
plaintiff  refused  to  receive  the  order,  and  claimed  a  larger  sum,  as 
being  the  amount  the  defendant  owed  him.  The  defendant  then 
gave  the  order  to  one  Hanley,  who  was  present,  and  directed  Han- 
ley  to  deliver  the  order  to  the  plaintiff,  when  he  would  receive  it  as 
the  balance  due  to  him.  The  plaintiff  subsequently  took  the  order 
from  Hanley,  but  at  the  same  time  declared,  that  he  did  not  receive 
it  in  full  fbr  the  balance  due  him  from  the  defendant,  and  brought 
his  suit  to  recover  Uie  balance.  The  auditor  reported,  that  there 
was  still  a  clear  balance  due  to  the  plaintiff  above  the  amount  of  the 
order.  In  that  case  this  court  held,  that  the  acceptance  of  the  order 
by  the  plaintiff,  under  those  circumstances,  operated  as  a  full  dis- 
charge of  all  his  claims,  although  he  expressly  declared,  he  did  noi 
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Bp  receive  it  As  before  said,  we  are  entirely  unable  to  find  any 
ground  to  distinguish  that  c^se  from  the  present,  and  we  are  satis- 
fied, that  that  case  was  decided  upon  correct  and  established  legal 
principles. 

The  case  of  MilUr  t.  Holden,  18  Vt  837,  has  been  strongly  pressed 
on  us,  as  establishing  a  contrary  doctrine  firpm  that  of  McQlyn^ 
T.  Billings  ;->^but,  upon  examiaatioa  of  that  case,  we  think  it  was 
decided  by  the  .court  mainly  upon  the  ground,  that,  after  the  witness 
standing  by  had  given  his  opinion,  that  the  reception  of  the  money 
by  the  plaintiff  then  would  only  go  in  satisfaction  oPhis  daim  so  far 
as  it  went,  the  conditions,  which  had  been  insisted  on  by  both  parties 
before  that,  were  mutually  waived,  and  that  the  money  was  received 
by  the  plaintiff  without  any  condition  attached  to  it  whatever.  And 
I  am  informed  by  those  members  of  the  court,  who  participated  in 
that  decision,  that  the  case  was  decided  on  that  ground  entirely. 
The  case  of  McGlynn  y.  BilUngs  cannot  be  considered  as  shaken 
by  this  decision,  for  that  ca^e  is  cited  and  approved  by  the  court,  in 
giving  judgment  in  Miller  v.  Holden, 

We  have  come  to  this  conclusion  with  some  rdnctancei  as  it  iti 
possible,  that  the  result  may,  in  this  ease,  be  productive  of  injustice 
to  some  extent,  and  as  the  plaintiff  evidently  did  not  understand, 
that  such  would  be  the  Effect  of  bis  receiving  the  money,  which  wan 
thus  conditionally  offered  to  him.  But  the  old  maxim,  *HgnoratUu^ 
Ugis  nan  excusai,**  must  apply  in  this  case,  as  there  does  not  appear 
to  have  been  either  fraud,  or  mistake  in  fact-  Upon  the  whole  we 
think,  that  if  the  defendants  satisfi^  the  jury  of  the  existence  of  the 
facts,  as  the  exceptions  in  this  case  state  the  testimony  tended  tq 
prove,  they  formed  a  good  defence  to  the  plaintiff's  suit,  and  th^ 
jury  should  have  been  charged  to  that  effect;  and  in  refusing  so  to 
charge  and  in  rejecting  the  defendants'  evidence  as  above  mentioned 
we  think  the  county  court  erred,  and  their  judgment  is  therefore 
reversed  and  a  new  trial  granted. 
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Cephas  Smith  and  Joab  Smith  v.  William  C.  Kittridge,  Ad- 
ministrator of  Joab  Smith. 

A  promisaorj  note  cannot  i)e  the  tabject  of  a  donatio  cauta  moriU,  when  exo- 
cnted  bj  the  donor. 

A  delivery  of  property  ai  a  gift,  to  beooroe  abaolote  apon  the  decease  of  the 
donor,  bat  made  while  the  donor  ia  in  health,  and  witbont  reserving  to  him 
any  power  of  revocation,  oannot  be  aopported  as  a  donatio  coma  mortis. 

A  promissory  note*  the  only  consideration  of  which  is  the  love  and  affection  of 
the  maker  to  the  payee,  will  not  create  a  valid  obligation  against  the  maker,  or 
his  representatives,  either  at  law  or  in  equity. 

Th9  case  of  HolUy  v.  Adams,  Mm'r,  16  Vt.  206,  commented  npon,  and  the 
decision  approved. 

Appeal  by  the  administrator,  with  the  will  annexed,  of  Joab 
Smith,  deceased,  from  the  decision  of  the  commissioners  appointed 
by  the  probate  court,  in  allowing  a  claim  against  the  estate  in  favor 
of  the  plaintiffs,  founded  upon  a  promissory  note.  In  the  county 
court  the  suit  was  referred,  and  the  referees  reported  the  facts  as 
follows. 

The  plaintiffs  presented  a  promissory  note,  signed  by  the  testator, 
dated  January  5,  1844,  and  proved  its  execution  and  delivery  to 
them, — which  note  was  in  these  words, — "  Value  received,  I  prom- 
ise to  pay  Joab  Smith,  Jr.,  and  Cephas  Smith,  or  their  order,  six 
thousand  dollars,  to  be  paid  out  of  my  estate  after  my  decease." 
The  plaintiffs  were  sons  of  the  testator,  and  the  only  consideration 
for  the  note  was  the  love  and  affection  which  the  testator  had  for 
ihem ; — and  the  testator  intended,  that  the  note  should  be  a  legal 
and  valid  claim  against  his  estate.  The  testator  died,  leaving  seven 
children,  including  the  plainti^,  his  heirs  at  law,  and  a  widow ; 
and  his  will,  duly  executed,  was  approved  by  the  probate  court,  by 
which  he  directed,  that  his  estate  should  be  divided  equally  be- 
tween his  children.  The  will  bore  date  January  5,  1844.  The 
estate,  after  paying  the  debts  and  the  expenses  of  settlement, 
amounted  to  about  twenty  thousand  dollars. 

The  referees  decided,  that  the  note  in  suit  did  not  constitute  a 
legal  claim  against  the  estate,  either  at  law,  or  in  chancery  ;  but 
submitted  the  question  to  the  court. 
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The  county  coort,  September  Term,  l847,--^HjkLL,  J.,  presid- 
ing,—accepted  the  report,  and  rendered  judgment  thereon  for  the 
defendant.    Exceptions  by  plaintiffs. 

C.  L.  Williams  and  C.  K.  Williams  for  plaintift. 

Upon  the  facte  found,  we  contend^  that  the  note  should  be  al* 
lowedf  as  a  valid  and  meritorious  claim  against  the  estate,  either  at 
law,  or  in  equity. 

1.  In  order  to  support  this  claim,  it  is  sufficient,  if  it  be  shown 
to  haTe  been  founded  upon  a  meritorious  consideration.  ElUs  t. 
Nimmo,  Lloyd  d&  Gould  333.  2  Story's  Eq.  ^  793  6.  Fktchtr  t. 
Fletcher,  4  Hare  67.  Claugh  t.  Clough,  10  Sim.  174.  Bunn  ▼. 
Winikrop,  1  Johns.  Gh.  R.  329.  Minium  r.  Seymour,  4  lb.  500. 
Heirs  of  King  t.  Thompson,  9  Pet.  219.  Cook  v.  Long,  1  Car.  d& 
M.  510,  [41  K  C.  L.  279.]  A  trust  may  be  created  for  a  wife,  or 
a  child,  without  any  other  consideration,  than  that  of  love  and  affec«* 
tion  arising  from  the  relation.  Disher  ?.  Disher,  I  P.  Wms.  204. 
Antrolms  ?.  Smith,  12  Yes.  39.  In  Cobnan  t.  Lattett,  3  Bro.  C.  0. 
12,  the  chancellor  defines  a  meritorious  consideration  to  be  a  pro« 
Tision  for  a  wife,  or  child,  and  admits,  that,  upon  a  valuable  or  mer« 
itorious  consideration,  a  court  of  chancery  would  uphold  a  volun- 
tary conveyance,  and  convert  the  payor  into  a  trustee  for  them  dur« 
ing  his  life.  Sjidmouth  v.  Sidmouth,  2  Beav.  [17  Cond.  Ch.  R.  447.] 
Rider  v.  Kidder,  10  Ves.  360.  Murless  v.  Franklin,  1  Swanst.  13. 
Woodeson's  Lect  B.  3,  p.  74,  [39  Law  Lib.  61.]  Williamson  it 
ux.  V.  Losh,  ExW,  [cited  in  Chit  on  Bills  75,  and  in  Po^eU  v.  Gra* 
ham,  7  Taunt.  530.}  Seton  v.  Seton,  2  Bro.  C.  C.  610.  Tate  v. 
Hilbert,  2  Ves.  111.  McConnell  v.  McConnell,  11  Vt  290,  is\ 
strong  case  of  supporting  a  voluntary  promise  of  a  gift  firom  a  father 
to  a  son.    Lu  v.  Muggeridgt^  5  Taunt.  37,  [1  £.  C.  L.  10.] 

2,  It  is  found,  that  the  testator  intended  to  create  a  valid  and 
legal  claim  against  his  estate*  and  that  the  npte  was  made  the  same 
day  he  executed  his  will.  We  contend,  that  such  a  note  does  coa« 
stitute  a  valid  claim  against  the  estate  of  the  person  executing  it, 
aad  that  it  is  good,  either  as  a  gifti  or,  under  the  modem  decisions, 
as  a  donatio  causa  mortis.  In  Woodbridge  v.  J^^ooner,  3  B.  d&  A. 
233,  [5  E.  C.  L.  268,]  S,  C,  1  Chit.  R.  661,  [^  E.  C.  L.  195,] 
the  note,  upon  which  the  recovery  was  had,  was  intended  as  a  sub* 
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ttitute  for  a  legacy;  for  whicH  reason  Ld.  Tenterdbn^  at  nisi 
prius,  QORsaited  the  (Plaintiff;  but  the  court  held  it  a  valid  claimt 
Roffejf  T.  GreentocU,  10  Ad.  &,  E.  223,  [37  K  C.  L.  99.]  4  EccL 
R.  106.  Ward  oq  Legacies  2.  AtVy  Gen.  t.  Gaulding,  2  Bro.  C. 
C.  428.  FUichet  t.  FUickert  4  Hare  67.  The  case  of  HolUdatf 
T»  AikinsoHi  5  B.  d&  G.  501^  [11  E.  G.  L.  286,]  does  not  establish 
a  contrary  doctrine.  The  case  of  Bowers  t.  Hurd^  10  Mass.  427| 
is  a  very  decisive  authority,  that  a  note,  given  instead  of  a  legacyi 
may  be  recovered  against  the  estate  of  the  promissor,  his  estate  Hot 
being  insolvent ;  and  the  correctness  of  its  decision  was  recognized 
in  HiU  V.  Bttckminster^  5  Pick.  891,  and  Amherst  Acad.  v.  Cowls ^ 
6  Pick.  427  j  and  Shaw,  Gh.  J.,  in  Parish  v.  Stone,  14  Pick.  196^ 
does  not  intimate,  that  the  decision  Was  wrong.  The  cases  of 
Wright  V.  Wright,  I  Gow;  506^  and  Parker  f.  Emerson,  9  Law 
Rep.  76,  are  also  authorities  in  favcn:  of  a  recovery  upon  this  note* 
The  facty  that  this  is  a  negotiable  promissory  note,  constitutes  it  a 
valid  claim.     Carr  v.  Eastabrooke,  3  Yes.  561. 

3.  Why  may  not  this  note  be  considered  a  donatio  causa  mortis  f 
The  definition  of  these  gifts,  in  the  civil  law,  may  be  found  in  Goop 
er's  Justinian ;  and  the  latter  part  of  it,  to  wit|  ''  when  a  man  so 
gives,  as  to  demonstrate,  that  he  would  rather  possess  the  thing 
given  himself,  than  that  the  donee  should,  and  yet  that  the  donee 
(Should  possess  it,  rather  than  his  heir,"  ejEpresses  their  true  nature. 
It  was  at  otie  time  considered,  that  these  gifts  Could  only  be  made  ib 
the  last  sickness,  and  under  Uie  apprehension  of  immediate  dissolu* 
tlon ;  MiUer  v.  Miller,  3  P.  Wms.  356 ;  but  this  distinction  is  now  dis^ 
regarded ;  HiU  v.  Chapman,  2  Bro.  G.  G.  612;  Ward  on  Legacies  56. 
A  chose  in  action  was  c<Misidered  as  incapable  of  being  the  subject  of 
A  gift  ,*  Miller  v.  Miller,  nb.  sup. ;  yet  this  is  overruled.  Snellgrovt 
T.  Boifey,  3  Atk.  214  j  1  Ves.  436 1  2  Yes.  442.  Tate  v.  Hilbert, 
2  Yes.  Ill,  4  Bfo.  G.  G.  286,  is  far  from  being  an  authority  against 
us.  The  difficulty  there  was,  that  the  gift  was  to  take  effect  imme« 
diately,  and  therefore  could  nbt  operate  as  a  donatio  causa  mortis  ; 
and  on  that  account  Lawson  v.  Lawson,  1  P.  Wms.  441,  was  rect^* 
ni2ed  as  an  authority^  Lovelass  on  Intestate  EsUtes  337.  It  is  ob- 
jected, to  these  gifts  of  choses  in  action,  that  there  is  no  power  of 
revocation  m  the  life  time  of  the  donor }  but  this  was  fully  et- 
plained  and  avoided  in  Gardner  r.  Parker,  8  Madd<  184.    Thb  last 


Digitized  by  CjOOQIC 


FEBRUARY  TJBRM,  1849.  841 

Smith  «t  al;  v.  Khtridfei  Adm'r. 

ease,  and  that  of  Duffidd  ▼.  Eboes,  1  Bligh  N.  S.  437,  may  be  said 
to  have  effected  an  important  change  in  the  law  npon  this  subject, 
and  induced  Judge  Sronr  impliedly  to  recognize  the  doctrine  of 
the  case  of  Wrighi  t.  Wright,  and  other  New  York  Cases.  1 
Story's  Eq.  606i  The  case  of  Laws&n  t.  Lawson,  I  P.  Wms.  441, 
as  explained  in  Tate  t.  Hilbert^  is  very  decisive  of  the  case  at  bar. 
Wdlier  v.  Hodge,  2  Swans.  92; 

In  this  state  we  have  rather  conformed  to  the  rule  laid  dowd  in 
Justinian.  McCannell  v.  McConntU,  11  Yt.  290.  The  ease  of 
WriglU  v.  Wright t  1  Cow.  698,  is  directly  in  point.  •  The  supreme 
court  of  New  York,  having  beibre  them  the  decision  in  Fink  v. 
Cox,  18  Johns.  145,  decided,  that  a  note  executed  by  a  testator,  in 
contemplation  of  death,  and  intended  as  a  gift,  was  valid  as  a  dmu^ 
iio  causa  mortisk  This  was  recognized  in  Coutant  Vv  Schuyler ^  1 
Paige  316,  and  Parker  v.  Emerson^  9  Law  Rep.  76i 

Of  the  cases  relied  upon  as  being  opposed  to  us^  that  of  Pink  vt 
Cox,  18  Johns.  145^  was  a  case  of  a  mere  gift ;  the  paper  was  not 
executed  to  take  effect  upon  the  death  of  the  donor,  nor  with  any 
view  to  its  being  a  portion  for  the  child.  The  case  of  Parish  v. 
Stone,  14  Pick.  198,  as  an  authority,  is  much  weakened  by  that  of 
Qrover  v.  Orover,  24  Picki  261^  and  is  opposed  to  the  rule  adopted 
in  this  state  in  McConneU  v.  McCoHntili  In  Raymond  v.  8eUiek\ 
10  Conn.  480^  the  note  was  not  negotiable,  and  was  payable  on  de^ 
mand ;  and  the  case  seems  to  have  been  decided  principally  upon 
the  ground*  that  there  was  no  iTelbrence  in  the  note  to  the  death  of 
the  maker.  And  the  case  of  HoUesf  v.  Adams,  16  Yt.  206,  is  not 
opposed  10  us.  There  was^  in  that  Case,  no  instrument  executed  by 
the  testator,  importing  any  value  received  by  him,  no  promise  to 
pay,  no  negotiable  note  executed,  no  intention  to  create  a  valid  claim 
against  his  estate ;  there  was  merely  an  agreement,  that  the  plain* 
tiff  should  receive  a  certain  sum  out  of  his  estate. 

R.  Pierpoint  and  C.  Litksley  for  defendailt 

It  is  settled  law  in  this  state^  that  love  and  affitctlon  is  Hot  a  suffi- 
cient consideration  to  be  the  basis  of  a  contract  Hottey  v.  Adams, 
16  Yt  20&  The  same  was  decided  in  Hottiday  v.  Atkinson,  5  B. 
&  C.  501,  [11  S.  C.  L.  286.]  ^ 

3i  ' 
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The  opinion  of  the  court  was  delivered  by 

Poland,  J.  The  claim  in  favor  of  the  plaintiffs  against  the  estate 
of  the  testator  is  attempted  to  be  supported  upon  two  gmunds ; — 
1,  That  it  is  a  good  donatio  causa  mortis; — 2,  That  it  is  good  and 
binding  upon  the  representatives  of  Joab  Smithy  as  a  debt,  which 
can  be  enforced,  either  at  law,  or  in  equity* 

1.  As  to  the  first  ground, — was  this  a  good  donatio  causa  mortis  f 
Under  this  branch  of  the  case  the  first  question,  which  presents 
itself,  is,  whether  this  note  could  be  the  subject  of  a  good  donatio 
mortis  causa  bj  the  testator,  who  was  himself  the  maker  of  the  note. 
Although  it  was  former!  j  doubted,  whether  the  note  of  a  third  per* 
•oo  could  properlj  be  the  subject  of  such  a  gift,  and  many  conflict- 
ing decisions  are  to  be  found  upon  that  point,  the  current  of  modern 
authorities  is,  without  doubt,  in  favor  of  the  doctrine,  that  a  note  of 
a  third  person  may  be  transferred  in  this  Way.  Such  is  the  view 
expressed  by  the  judge  who  delivered  the  opinion  of  the  court  in 
the  case  of  Holiey  v.  Adams,  Adm*r,  16  Vt.  206;  and  we  think  the 
opinion  well  founded  in  principle,  as  well  as  by  the  authority  of  ad- 
judged cases.  Whether  the  testator's  own  note  cotild  be  the  subject 
of  such  a  gift  is  much  more  doubtful.  In  tlie  case  of  Parish  v. 
Stone,  14  Pick.  193,  which  was  a  case  very  similar  in  its  features  to 
the  present  case,  it  was  decided  by  the  Supreme  Court  of  Massa- 
chusetts, that  the  donor's  own  promissory  note,  payable  to  the  donee, 
oould  not  be  the  subject  oftLdaaatio  causa  mortis.  That  case  was 
Tery  much  discussed  at  the  bar,  and  the  whole  subject  is  very  closely 
and  ably  reviewed  by  Ch.  J.  Shaw,  and  all  the  authorities  resting 
to  the  question  examined.  The  same  question  was  before  the 
Supreme  Court  of  Connecticut,  in  the  case  of  Raymond  v.  Sellick, 
10  Conn.  480,  and,  after  a  thorough  examination,  the  court  came  to 
'the  same  conclusion  as  that  adopted  by  the  Massachusetts  court  in 
Parish  v.  Stone.  In  the  recent  case  in  England,  fioiiiday  v.  At- 
kinson, S  B.  &  C.  601,  the  same  doctrine  is  laid  down  by  Lord 
Tenterden,  in  giving  the  judgment  of  the  court  These  cases  are 
cited  by  the  court  in  Holley  v.  Adams^  Adm'r,  with  evident  appro- 
bation, although  the  point  is  not  expressly  decided  in  that  case. 

The  only  express  authorities  in  favor  of  the  proposition,  that  the 
^onor  may  make  a  good  gift  of  his  own  note  causa  mortis,  are  cases 
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In  that  case  the  testator  made  a  note  for  9500  to  the  pUiDtiff,  who 
wat  his  brother,  for  the  cooBidtratioo  of  lo? e  and  affection,  and  d^ 
livered  it  to  him  during  his  last  sickness,  j^teectation  of  bis  own 
dissolution,  and  as  a  gift  causa  mortis.  "^^^Bintiff  had  obtained 
a  terdict  against  the  executor,  and  the  cal^^rose  on  a  ^notion  to 
stay  proceedings  after  verdict^  to  enable  the  nRendants  to  prosecute 
a  motion  for  a  new  trial,  on  the  ground  that  they  had  discovered 
evidence,  to  show  that  the  note  was  a  mere  gift,  and  without  con* 
sideration.  Judge  Walworth,  to  whom  the  motion  was  first  made» 
denied  it,  upon  the  gronnd,  that  the  defence  was  not  a  meritorious 
one,  but  merely  technical,  and  that  therefore  the  defendants  were 
not  entitled  to  be  favored.  From  bis  decision  it  may  be  as  well 
argued,  that  he  thought  the  action  could  not  be  in  strictness  sup» 
ported,  as  otherwise.  An  appeal  whs  uken  from  his  decision  to  the 
Supreme  Court,  and.  the  defendants'  motion  was  there  denied  also; 
and  it  would  seem,  from  what  is  stated  by  the  court,  that  they  con* 
sidered,  that  the  tesutor's  own  note  might  be  the  subject  of  such  a 
gift,  though  they  do  not  say  so  in  terms.  The  cai*e  does  not  seem 
to  hsve  undergcme  much  discussion,  or  consideration,  so  far  as  can 
be  ascertained  by  what  appears  upoo  the  face  of  the  report.  No 
cases  are  cited,  either  by  the  counsel  in  argument  or  the  court  in 
giving  judgment,  and  no  suggestion  is  made  by  the  court  of  any  die* 
tinction  between  the  note  of  the  testator  and  that  of  a  third  person, 
upon  which  so  much  has  been  said  by  other  courts ;  but  it  appears 
to  have  been  taken  for  granted,  that  they  stand  alike.  Under  thes^ 
circumstances  we  think  the  case  of  Vf^rigkt  v.  Wrigki  cannot  be 
considered  as  an  authority,  entitled  to  very  much  consideration  b^ 
yond  the  limits  of  the  State  of  New  York,  and  that  it  is  fairly  open 
ti»  as  much  criticism,  as  it  received  in  Parish  v»  Sltme  and  Ray* 
mond  V.  Seiiick, 

In  Coutant  v.  SckuyUr^  1  Paige  316,  Chancellor  Walworth,  in 
discussing  the  question,  whether  the  note  of  a  third  person  could  be 
the  subject  of  such  a  gift*  mentions  the  case  of  Wright  r,  Wright  $ 
bnt  be  does  not  discuss  the  question  raised  in  that  case  at  all,  nor 
does  he  either  approve  or  disapprove  of  the  doctrine  of  that  case. 
In  Parker  v.  Bnurson  tt  oL,  decided  by  the  Supreme  Court  of  the 
City  of  New  York,  April,  1846,  and  reported  in  9  Law  Rep.  76, 
that  court  adopted  and  recognized  the  decision  in  the  case  of 
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Wright  V.  Wright  and  followed  it  in  their  decision.  Judge  Van- 
BERPOOL,  however,  in  pronouncing  the  q>inion  of  the  court,  does 
not  undertake  to  suj^^|he  decision  on  principle,  or  bj  Authority, 
t^qt  places  it  whollj^^^B  ground,  that  he  considered  the  decision 
ef  their  Supreme  dSj^inding  there,  until  reversed  by  the  same 
court.  Indeed,  it  may^e  fairly  inferred  from  his  opinion,  that,  were 
it  not  for  that  case,  their  decision  of  the  question  would  be  differ^ 
ent.  He  expressly  states  the  rule  to  be  differently  established  in 
|!ng1and,  Massachusetts  and  Connecticut. 

It  is  claimed,  also,  that  the  decision  in  Wright  ▼.  Wright  haa 
been  recognized  in  Massachusetts,  since  the  case  of  Parish  v. 
Stone,  in  the  case  of  Orover  v.  Orover,  24  Pick.  261.  But,  on  ex- 
amination oF  that  ease,  it  will  be  seen,  that  Judge  Wilde,  who 
delivered  the  q>inion,  enlively  mistook  the  decision  in  Wright  v. 
Wright,  The  point  decided  in  the  ease  of  Orwer  v.  Gromer  was, 
that  a  valid  gift  may  be  made,  inter  vivos,  of  a  proraisswy  note  pay- 
able to  the  order  of  the  donor,  without  indorsement ;  and  Judge 
Wilde  says,  that  the  decision  accords  with  that  in  Wright  v. 
Wright;  but  that  the  real  doctrine  of  that  ease  was  not  intended 
to  be  adopted  is  apparent  from  the  fact,  that  Parish  v.  Stone,  which 
effectually  overruled  Wright  v.  Wright  in  Massachusetts,  is  not 
mentioned,  either  by  the  court,  or  the  counsel,  in  Grover  v.  Grover, 

Prom  this  cursory  examination  of  the  authorities  we  are  satisfied, 
/  V  that  the  weight  of  authority  is  entirely  against  the  doctrine,  that  the 
'^  donor's  own  note  can  be  a  good  gift  causa  mortis ;  and  we  think, 
also,  that  those  decisions  proceed  upon  a  rati<mal  and  sensible 
ground,  viz.,  that  the  donor's  own  note  is  not  a  gift, — ^that  it  is 
merely  the  donor's  written  promise,  that  he  win  give,  at  some  ftiture 
time,  and,  in  order  to  be  available  to  the  donee,  still  requiring  the 
interposition  of  laif  to  enforce  it. 

But  even  if  the  testator's  note  could  be  the  subject  of  a  donatio 
cemsa  mortis,  there  are  other  insurmountable  objections,  in  this  case, 
to  sustaining  this  claim  on  the  ground  of  such  a  gift.  Judge  Stort, 
in  defining  a  donation  mortis  causa, — 1  Story's  Eq.  611, — says,  **It 
is  properly  a  gift  of  personal  property,  by  a  party  who  is  in  peril  of 
death,  upon  condition,  that  it  shall  presently  belong  to  the  donee,  in 
case  the  donor  shall  die,  but  not  otherwise."  And  again,  page  613, 
he  says,  ''  We  have  already  seen,  by  our  law  there  can  be  no  valid 
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donation  mortis  causa,^^!.  Unless  the  gift  be  with  a  view  to  the  do« 
nor's  death, — 2,  Unless  it  be  conditioned  to  take  effect  only  on  the 
donor's  death  by  his  existing  disorder,  or  in  hi^existing  illness,— ^and 
8,  Unless  there  be  an  actual  delivery  of  thelMMect  of  the  donation. 
Mr.  Willianis,  in  his  work  on  the  law  of  Executors  and  Admintstra* 
tors,  Tol.  1,  p.  544,  says,  **  That,  to  constitute  a  dtmatio  causa  moT" 
tis,  there  must  be  two  attributes, — 1,  The  gift  must  be  with  a  Tiew 
to  the  donor's  death, — 2,  It  must  be  conditioned  to  take  effect  only 
on  the  death  of  the  donor  by  the  existing  disorder."  Indeed,  the 
above  definitions  are  but  the  universal  language  of  all  writers  and 
all  decisions  upon  this  subject ;  and  it  would  be  but  a  waste  of  time 
to  quote  farther  in  its  support.  It  will  be  seen  at  once,  that,  under 
such  a  definition  of  this  kind  of  gifts,  this  case  cannot  be  supported 
upon  any  such  ground.  Nothing  is  reported  by  the  referees  in 
reference  to  whether  the  testator  was  well  or  ill  at  the  time  the  note 
was  made,  or  that  the  testator  had  any  nearer  apprehension  of 
death,  than  is  felt  by  all  men  at  any  period  of  their  lives.  Neither 
does  it  appear  firom  the  report  of  the  referees,  that  any  power  of  re* 
vocation  existed  in  the  donor  during  his  life  time,  if  he  changed  his 
views  in  this  respect ;  and  indeed  the  facts  reported  would  seem  to 
negative  any  such  right  on  his  part,  as  the  referees  say,  that  he  j 
made  and  intended  the  note  to  be  a  valid  and  legal  debt  to  the/ 
plaintiff,  against  his  estate ;  which  is  whdly  inconsist^t  with  any] 
power  of  revocation  remaining  in  the  testator. 

2.  This  leads  us  to  consider  the  other  and  more  important  quefr* 
tion  involved  in  the  case,  viz.,  can  this  note  be  supported  as  a  cour 
tract  between  the  parties,  or  a  debt  against  the  testator  1  The  case 
finds,  that  it  was  the  intention  of  the  testator  to  make  it  a  legal 
claim  in  favor  of  the  plaintiff  against  his  estate,  but  that  the  only 
consideration  was  love  and  affection.  Is  this  a  good  consideration 
to  support  the  note,  so  as  to  create  a  valid  obligation  against  the 
testator,  or  his  representatives,  either  at  law,  or  in  equity  ! — ^for  it  is 
doubtless  true,  as  argued  by  the  plaintiff's  counsel,  that,  if  the  facts 
reported  by  the  referees  would  justify  a  recovery,  either  at  law,  or  in 
chancery,  it  was  the  duty  of  the  county  court,  sitting  as  an  apellate 
court  of  probate,  to  have  sustained  the  action  and  given  judgment 
for  the  plaintiff.  But  courts  of  chancery  recognize  the  necessity  of 
a  sufficient  consideration,  in  order  to  make  a  valid  contract,  with 
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qaite  as  mach  distinctness  as  a  court  of  law;  and  if  there  be  any 
difference  between  the  two  jurisdictions  in  this  respect,  it  would 
seem,  that  courts  of  law  are  the  most  easilj  satisfied.  Courts  of 
chancer/,  (as  will  be^^served  in  reports  of  their  decisions,)  when 
Galled  upon  to  enforce  contracts  tn  specie,  have  often  refused  to  do 
po,  in  cases  where  the  consideration  has  appeared  inadequate,  or 
not  meritorious, — even  when  the  consideration  was  confessedly  good 
in  law, — and  hare  turned  the  party  orer  to  a  court  of  law,  to  seek 
his  remedy  in  damai^es  on  such  contracts.  The  doctrine  of  the  law, 
in  relation  to  considerations,  is  thus  laid  down  by  a  very  recent  and 
▼ery  correct  writer, — Chit,  on  Cont.  27, — "  A  valid  and  snfficient 
consideration  or  recompense  for  making,  or  motive  or  inducement 
to  make,  the  promise,  upon  which  a  party  is  charged,  is  of  the  very 
essence  of  a  contract  not  under  seal,  at  law  and  in  equity,  and  must 
exist,  although  the  contract  be  reduced  to  writing ;  otherwise  the 
promise  is  void  and  no  action  can  be  maintained  thereon." 

The  old  division  of  considerations,  to  support  dee<ls,  vis.,  valua* 
ble  considerations  and  good  considerations,  is  familiar  to  every 
member  of  the  legal  profession  ,*  and  considerations  of  blood,  and 
love  and  affection,  which  come  within  the  denomination  of  good 
considerations,  have  always  been  held  sufficient  to  support  a  deed 
of  conveyance,  as  between  the  parties.  But,  says  Mr.  Chitty,  in 
discussing  this  subject  of  considerations,  "  We  must  observe,  that 
the  term  good  consideration,  as  thus  applied  to  deeds,  does  not  hold 
in  relation  to  simple  contracts, — to  support  which,  relationship,  nat- 
ural love  and  afiection,  will  not  be  a  sufficient  consideration.'' 

In  the  English  chancery  courts  another  term  has  frequently  been 
/applied  to  considerations  for  blood  or  love  and  afferiion^ — meritori* 
fills ;  and  courts  of  equity  there  have  often  lent  their  aid  to  enforce 
frusta  and  deeds  of  settlement,  where  the  only  consideration  was 
lore  and  affliction,  when  the  object  was  to  make  provision  for  a 
wife,  or  child  }  and  in  such  cases  they  have  said,  that  it  was  upon 
the  ground,  that  the  consideration  was  meritorious.  The  industry 
of  the  plaintiffs'  counsel  has  collected  a  great  number  of  dicta  of 
chancellors  and  judges,  where  that  e.xpression  has  been  used  ;  but, 
from  a  careful  comparison  of  all  those  cases,  it  is  difficult  to  extract 
anything  like  a  definite  settled  rule  on  the  subject  In  England, 
owing  to  the  peculiar  manner  in  which  their  estates  are  held  and 


Digitized  by  CjOOQIC 


FEBRUARY  TERM,  1849.  S47 

Smith  et  al.  v.  Kiitridge,  Aclm*r4 

distributed,  eitch  cootracts  and  ngreemenui  are  much  more  frequent, 
than  in  this  country,  and  a  much  greater  necessity  exists,  that  they 
•hould  be  supported  tberCi  than  here;  and  their  courts  of  equity  hare 
gone  to  the  farthest  verge  of  the  law,  in  their  anxiety  to  sustain  such 
contracts  for  the  support  of  wives  and  minor  children.  We  are  not 
prepared  to  say,  that  a  mere  voluntary  conveyance,  or  trust,  might 
not  be  supported  here,  when  made  in  favor  of  such  persons,  where 
it  would  not  be,  if  made  in  favor  of  a  mere  stranger ;  but  we  think, 
that  courts  of  chancery  in  this  country  will  hesitate,  before  going 
the  length  they  have  done  in  some  cases  in  England ;  and  under 
our  laws  and  system  of  holding  and  distributing  property,  there 
seems  no  necessity  for  their  doing  so. 

The  only  English  case,  which  has  been  brought  to  our  attention, 
in  which  it  has  been  held,  that  love  and  affection  is  a  sufficient  con« 
sideration  to  support  a  mere  simple  contract,  or  note,  payable  in 
faturo^  is  the  case  of  Williamson  et  u%»  v.  Losh,  Ez'ry  found  in  a 
note  to  Chitty  on  Bills,  p.  7S.  That  was  an  action  of  assumpsit  on 
a  promissory  note  in  the  following  words, — ''  I,  John  Losh,  for  the 
love  and  affection  that  I  have  for  Jane  Tiffin,  my  wife's  sister's 
daughter,  do  promise,  that  my  executors,  administrators,  or  as« 
signees,  shall  pay  to  her  the  sum  of  jf  100  of  money  one  year  after 
my  decease,  and  a  cauldron  and  a  clock,  a  ufainscot  chesty  and  a  bed 
and  bedclothes,  seven  pudden  dishes,  as  witness  my  hand  this  16th 
day  of  February,  1763.  Witnessed  by  us,  A.  B.  and  C.  D. ;"— a 
verdict  was  taken  for  plaintiff,  and  a  case  reserved.  The  court 
held,  that,  the  instrument  being  in  writing  and  attested  by  witnesses, 
the  objection  of  nudum  pactum  did  not  lie,  and  gave  judgment  for 
the  plaintiff.  This  case  was  never  reported,  and  the  case,  or  at  least 
the  ground  of  tlie  decision,  was  soon  after  denied,  in  Rann  r. 
Hughes,  7  T.  R.  350,  n.,  and  the  case  seems  never  after  to  have 
been  followed,  or  even  quoted  as  an  authority,  in  England ;  and  Mr. 
Chitty  speaks  of  the  doctrine  of  the  case  as  one  which  formerly 
prevailed,  and  we  think  that  case  cannot  be  considered  as  law,  even 
in  England. 

The  case  of  Bowers  v.  Hurd,  10  Mass.  427,  has  been  very 
urgently  pressed  upon  as,  as  an  authority  to  sustain  the  present  ac« 
tion.  That  was  assumpsit  on  a  note  given  by  the  defendant's  iAfes* 
tate  to  the  plaintiff,  for  love  and  affection,  and  in  lieo  of  a  legacy. 
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as  she  desired  to  avoid  the  expense  of  a  will.  The  case  states,  that 
the  intestate  expressed  a  strong  anxiety  to  leave  something  to  the 
plaintiff,  as  she  had  been  very  kind  and  attentive  to  her,  and  she  felt 
under  obligation  to  give  her  something.  A  verdict  was  taken  for 
the  plaintiff,  and  the  case  was  carried  to  the  supreme  court.  The 
court  sustained  the  verdict,  and  put  the  case  mainly  upon  the 
ground,  that,  inasmuch  as  the  note  was  expressed  for  value  received, 
the  defendant  was  not  at  liberty  to  show,  that  there  was  no  consid* 
eration  for  the  note,  when  given.  The  same  court,  however,  in  the 
subsequent  case  of  HiU  v.  Buckminsteri  5  Pick.  390,  have  express- 
ly overruled  the  doctrine,  upon  which  the  case  of  Bowers  v.  Hurd 
was  decided ;  although  Ch.  J.  Parker  takes  occasion  to  say,  that 
that  case  was  decided  right,  but  should  have  been  placed  on  other 
ground ;  but  he  does  not  state  upon  what  ground  it  should  have  been 
placed ; — and  Ch.  J.  Parker,  in  a  subsequent  case,  Amherst  Acad^ 
tmy  V.  Cowls^  6  Pick.  427,  repeats  what  is  said  in  Hill  v.  Buck" 
minster.  In  the  case  of  Parish  V;  Stone,  14  Pick.  Id8^  which  was 
an  action  upon  a  note^  executed  by  the  defendant's  testator,  for 
$600,  to  the  plaintiff,  (who  was  his  son-in-law,)  payable  in  one  year 
after  his  death,  the  note  was  given,  as  appeared  at  the  trial,  as  well 
for  the  purpose  of  compensating  the  i4f>peliee  for  certain  services  he 
had  previously  rendered,  at  the  request  of  the  testator,  as  of  equal- 
izing more  effectually  the  distribution  of  the  testator's  property 
among  his  children.  The  jury,  under  the  direction  of  the  court, 
found  a  verdict  for  the  plaintiff  to  the  extent  of  his  services  included 
in  the  note ;  and  the  case  having  been  carried  to  the  supreme  court, 
it  was,  after  a  very  full  examination,  determined,  that  there  was  not 
any  sufficient  consideration  for  the  balance  of  the  note,  and  that  the 
plaintiff  could  not  recover.  The  supreme  court  in  Connecticut 
have  ecstablished  the  same  doctrine,  in  a  similar  case,  after  full 
argument  and  consideration.     Raymond  v«  SelUck^  10  Conn.  480. 

This  same  question  has  recently  been  before  this  court,  in  the 
Case  of  HolUy  v.  Adams,  Adm'r,  16  Yt  206.  That  was  an  action 
on  a  note  executed  by  the  defendant's  intestate  to  the  plaintiff's 
wife,  (who  was  his  daughter,)  during  his  last  sickness,  and  a  few 
days  before  his  death.  The  note  was  in  the  following  words, — 
''  For  value  received,  and  for  the  consideration  of  love  and  affection 
that  i  have  towards  Minerva  HoUeyj  I  promise  and  agree  that  she 
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shall  ha?e  and  receive  out  of  my  estate  fourteen  hnadred  dollars,  to 
be  paid  to  the  said  Minerfa  Hollej,  or  her  heirs,  jdler  my  decease. 
Bristol,  March  16, 1641.  (Signed)  Rilet  Adams." 

This  court  held  in  that  case,  that  the  note  was  ?oid  fiur  want  of  a 
legal  and  safBcient  consideration.  It  is  attempted  to  distinguish  the 
present  case  from  the  case  of  HolUy  ▼.  Adams^  upon  the  difference 
in  phraseology  of  the  two  instruments ;  and  it  is  said,  that  the 
writing,  or  note.  In  Holtey  ?.  Adams,  is  more  in  the  nature  of  a 
testamentary  disposition  of  property,  than  a  note>  but  on  a  compar* 
ison  of  the  two  instruments  we  see  very  little  difference  in  their 
legal  effect ;  neither  of  them«  though  in  the  genera]  form  of  a  note, 
contemplated  any  payment,  or  any  efibct  upon  the  maker's  estate,  or 
property,  until  his  decease ;  and  both,  iii  fact,  were  given  to  affect 
the  distribution  of  the  maker's  property  afler  his  decease^  and  in 
that  sense  may  be  said  to  be  merely  testamentary  papers.  The  de- 
cision in  HolUy  v.  Adams  does  not  go  upon  any  such  distinction, 
but  decides,  that  such  a  paper  cannot  be  a  good  donatio  causa  mof" 
tis,  and  is  not  recoverable  as  a  debt,  for  want  of  sufficient  consider* 
ation. 

The  case  of  Hollty  v.  Adams  seems  to  have  been  decided  upon 
good  ccmsideration ;  and  it  deserves  to  be  remarked,  that  both  the 
present  chief  justice  of  this  court  and  the  late  chief  Justice  weire 
present  and  concurred  in  that  decision ; — and  even  if  we  were  not 
entirely  satisfied  with  the  grounds  of  that  decision,  we  should  be 
very  reluctant  to  decide  this  case  so  as  to  conflict  with  the  doctrine 
of  that  case.  But,  on  a  careful  revision  of  that  case,  we  are  satis- 
fied, that  it  was  decided  in  accordance  with  well  established  princi- 
ples and  authorities,  and  that  is  a  full  and  complete  authority  fat 
this  case.  We  are  also  satisfied,  that,  as  a  rule  of  policy  merely,  it 
is  better  to  require,  that  the  provisions  of  our  statute,  in  relation  to 
testamentary  dispositions  of  property,  should  be  observed,  and  that, 
if  such  obligations  as  the  one  attempted  to  be  supported  in  this  case 
were  to  prevail,  they  would  lead  to  the  mischieTous  results  antici* 
pated  by  the  judge,  who  gave  the  opinion  in  the  case  of  HoUey  r. 
Adams. 

We  have  felt  constrained  to  give  this  case  a  much  more  full  and 
critical  examination,  than  we  should  have  done  after  the  recent  de- 
cision in  HoUey  v.  Adorns^  in  consequence  of  the  very  great  re- 
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Bearch  and  ability,  with  which  this  ease  has  been  presented  and  ar- 
gued. Upon  the  whole  case  we  are  fully  satisfied,  that  this  note 
cannot  be  supported  upon  any  of  the  grounds,  on  which  the  plain- 
tiff's counsel  place  it,  and  the  judgment  of  the  county  court,  which 
was  for  the  defendant,  is  affirmed. 


Note  bt  Poland,  J.  Sinee  the  opinion  in  the  abote  caae  was  fnrniihed 
to  the  reporter,  the  case  of  Craig  et  al.,  JSx'rSf  y.  Craig  §t  al.,  8  Barboor*s 
N.  Y.  Chaneery  Reports  76,  has  come  under  my  obser? ation,  where  the  same 
doctrine,  held  by  the  conrt  in  the  aboTe  case,  is  folly  established.  Chancellor 
Walworth  reviews  all  the  cases  upon  the  subject  at  great  length,  and  the 
case  of  Wright  t.  Wright^  1  Cow.  698,  is  distinctly  overmled.  The  same 
qaestlon  has  also  been  raised,  and  decided  in  the  same  way  by  the  snpreme 
oonrt  of  the  fifth  judicial  district  in  New  York,  hi  the  case  of  JBams  y.  Clark, 
2  Barbour's  Sup.  Court  Rep.  94  ;  which  decision,  I  am  informed,  has  been  af- 
firmed by  their  court  of  appeals,  bat  not  yet  reported.  I  find  also  that  the  same 
doctrine  has  been  established  in  the  state  of  New  Hampshire.  CM  y.  Sawyer, 
6  N.  H.  386. 


CooLiDOE  White  and  OraERs  v,  Isham  WmtE,  Execator  of 
CooLiDGE  White. 

Qiutri,  As  to  the  construction,  which  should  be  put  upon  a  devise  in  these 
words,-—**  I  giYe  to  my  beloved  wife  one  third  part  of  al)  my  real  and  personal 
estate,  and  in  addition  to  that  I  give  her  one  cow,  ten  she^  and  one  hundred 
dollars  in  money,  to  have  at  her  disposal  during  her  natural  life,  or  as  long  as 
she  remains  my  widow.'*  But,|>er  RsDriSLS,  J.,  the  intent  of  the  testator 
would  seem  to  haYO  been,  to  place  at  the  absolute  disposal  of  the  wife  all  the 
estate  devised  to  her,  and  that  this,  as  to  the  personal  estate  at  least,  would 
include  the  right  of  transfer  by  gift,  or  sale. 

In  order  to  entitle  the  conrt  to  revise  the  decision  of  a  referee  in  matter  of  law, 
he  must  either  refer  the  question  of  law  to  the  determlnatioii  of  the  court,  in 
such  a  manner  as  to  make  the  result  of  his  finding  depend  upon  that  determi* 
nation,  or  it  mast  appear  to  the  court,  that  the  referee,  intending  to  follow  the 
law,  has  mistaken  it,  by  which  he  is  brought  to  a  difierent  result  from  that 
which  he  would  have  reached,  bad  he  known  what  the  rule  of  law  was;  and 
this  mistake  most  be  obYwns,  or  clearly  made  to  appear  to  the  conrt. 
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Appeal  by  the  defendant  from  a  decree  of  the  probate  court, 
charging  him,  as  executor  of  Coolidge  White,  deceased,  with  ten 
sheep  and  with  one  third  of  the  personal  estate  of  the  testator,  de- 
vised by  him  to  his  wife.  The  devise  was  in  these  words, — "(give 
to  my  beloved  wife  one  third  part  of  all  my  real  and  personal  estate, 
and  in  addition  to  that  I  give  her  one  cow,  ten  sheep  and  one  hun* 
dred  dollars  in  money,  to  have  at  her  disposal  during  her  natural 
life,  or  as  long  as  she  remains  my  widow."  The  widow  of  the  tes- 
tator had  deceased,  subsequent  to  his  death,  but,  previous  to  her 
decease,  she  had  conveyed  to  the  appellant,  by  deed,  all  her  interest 
in  the  real  and  personal  estate  of  the  testator.  The  appellant  had 
charged  himself,  in  his  account,  with  the  cow  and  the  one  hundred 
dollars  in  money  devised  to  the  widow.  ^^ni^fe^i^S^eferred  by 
the  county  court,  under  a  general  ^^"^W^L  ||Jwioj|^M|lPseot  of 
the  parties,  to  the  determination  of  cKrnr  a.  WiUiamsT^ 

The  referee,  afler  stating  the  facts  ^I'jifcf  ^flililWWB|y''""i^  '^ 
reference  to  which  no  question  was  sJM^ently  made,  rewrted  as 
follows;— ''The  appellees  farther  clA[i,^^||||^jBtl^|Eut£^ 

*  be  charged  with  one  third  of  the  per\||9  estate  o£jy^testator, 
'  which  was  bequeathed  to  the  widow,  betn^19Ml||ri67and  with  ten 
'  sheep.    I  disallowed  the  charge,  being  of  opinion,  that  it  was,  by 

*  the  will  of  the  said  Coolidge  White,  which  is  referred  to  and  madtf 
'  part  of  the  case,  given  to  his  widow,  and  by  her  deed,  bearing  date 
'  November  27,  1841,  which  b  also  part  of  the  case,  conveyed  abso- 

*  lotely  to  the  said  Isham  White.    I  have  not  been  more  particular 

*  in  stating  the  case,  because  I  find,  that  when  this  reference  wa« 
'  entered  into,  it  was  understood  by  all  the  parties  thereto,  that  the 
'  reference  should  be  final  between  the  parties,  and  decisive  of  all 

*  questions  of  law,  or  fact,  which  should  arise  therein.  Yet  never- 
'  theless  I  intended  to  put  a  legal  construction  on  the  will;  and  that 
'  construction  led  to  the  rejection  of  the  claim  last  mentioned." 

The  plaintiffs  filed  exceptions  to  the  report,  alleging  that  the 
referee  had  erred  in  matter  of  law  in  the  portion  of  the  report  above 
recited.  The  county  court,  November  Adjourned  Term,  1847, — 
Hall,  J.,  presiding, — accepted  the  report,  and  rendered  judgment 
thereon  for  the  appellant.    Exceptions  by  plaintifis. 
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D.  E.  Nichobon  for  plaintift. 
Foot  4*  Hedges  for  defendant, 

TIfe  opinion  of  the  conrt  was  delivered  by 

Redfield,  J.  The  questions  presented  in  this  case  are  not  free 
from  difficulty.  In  regard  to  the  true  construction  of  this  will  no  mem- 
ber of  this  court  ibels  any  certain  confidence  In  his  opinion ;  and  in 
our  inclinations  we  are  equally  divided  in  regard  to  the  real  inten- 
tion of  the  testator, — which  must  of  course  govern^  if  it  can  be  as- 
certained. 

For  myself,  I  think  there  is  strong  ground  to  believe,  that  the 
referee  has  put  the  true  construction  upon  the  will,  so  far  as  the 
personal  estate  is  concerned ;  but  I  see  very  clearly,  that  it  might 
be  decided  either  way,  without  difficulty.  It  has  been  at  some  times 
doubted,  whether  a  life  estate  in  chattels,  or  money,  could  be  cre- 
ated by  will ;  but  that  seems  now  to  be  admitted.  But  I  think  no 
court  would  so  construe  a  legacy,  unless  such  intention  were  ex« 
pressed  in  rery  clear  and  unequivocal  language.  The  natural  pre* 
sumption  in  regard  to  personal  estate  is,  that  the  whole  interest  was 
intended  to  be  given,  unless  something  else  is  clearly  expressed. 
And  in  regard  to  real  estate  it  is  ordinarily  intended,  that  a  life  es- 
tate merely  was  int^ided  to  be  conveyed,  when  no  words  of  inheri- 
tance are  used,  unless  an  intention  to  give  the  fee  is  clearly  e«- 
pressed. 

There  seems  to  be  no  doubt  in  the  present  case,  that  the  effective 
words  of  gift  are  ample  to  convey  the  whole  estate,  unless  restricted 
by  the  limitation  and  the  conclusion  of  the  whole  bequest  to  the 
widow.  There  are  some  grounds,  upon  which  I  think  it  is  reason- 
able to  suppose,  that  the  limitation  is  not  intended  to  operate  upon 
the  one  third  of  the  personal  estate.  The  general  bequest  is  the 
same  proportion  of  the  estate,  which  the  law  gives  to  the  widow, — 
one  third.  The  testator  would  hardly  expect  her  to  be  satisfied 
with  less,  than  what  she  could  insist  upon  in  opposition  to  the  will, — 
especially  when  be  was  imposing  a  limitation,  which,  if  applied  to 
the  whole,  might  determine  her  interest  even  before  her  death,  and 
when,  too,  by  waiving  the  provisions  of  the  will,  she  could  entirely 
escape  from  one  limitation,  and  from  both,  as  to  the  personal  es- 
tate. 
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I  cofijectare,  then,  that  the  testator,  by  one  third  of  the  real  and 
personal  estate  might  hare  supposed  he  had  given  to  his  widow  what 
the  law  would  gi?e ;  and,  in  addition  thereto,  he  gave  the  cow  and 
ten  sheep^and  one  hundred  d<Jlar8.  I  take  his  words,  then,  liter- 
ally, that  all  this  estate  was  to  be  at  her  absolute  disposal  during 
life,  if  she  remained  the  testatcv's  widow.  The  term  '*  disposal,*' 
as  applied  to  personal  property,  is  one  of  verj  extensive  import, 
even  if  limited  as  to  time,  and  may  well  include  a  gift,  or  sale,  I 
think,  and,  as  such,  was  intentionally  used  by  the  testator,  I  think, 
in  its  broadest  sense,  with  a  view  to  trust  that  wholly  lo  his  wife. 

It  is  not  necessary  to  say,  how  far  this  word  has  the  same  import, 
as  applied  to  real  estate ;  I  think  it  admits  of  more  questi<Mi.  The 
disposal  of  real  estate  during  one's  life  may  not  naturally  include 
either  a  gift,  or  sale. 

It  may  be  said,  too,  that  this  limitation  only  applies  to  the  addi^ 
tiauaJ  articles  given,  beyond  what  the  law  would  give.  And  I 
would  prefer  either  construction  to  setting  up  a  life  estate  in  these 
chattels  upon  any  doubtful  phraseology. 

But  upon  the  question,  whether,  in  a  case  like  the  present,  this 
court  can  revise  the  decision  of  the  referee,  we  are  agreed," that  we 
cannot,  without  carrying  the  matter  of  revision  farther,  than  it  ever 
has  been  carried, — which  we  do  not  intend  to  do.  1.  This  is  a 
genera]  reference,  upon  the  express  condition  of  the  statute,  that 
the  award,  or  report,  shall  be  final  between  the  parties,  that  is,  final 
as  to  the  case, — which  must  involve  both  law  and  fact  2.  It  is  ob- 
vious to  us,  that  the  parties  must  have  intended  something  more  than 
a  mere  reference  of  the  facts,  reserving  the  questions  of  law  for  the 
^consideration  of  the  court;  else  they  would  have  had  the  case  com- 
mitted to  the  referee,  as  a  commissioner,  which  is  the  common 
course,  and  would  have  secured  the  result  the  party  now  seeks. 
3.  The  oases  upon  this  subject  all  seem  to  require,  that,  in  order 
for  the  court  to  revise  the  decision  of  a  reibree,  in  matter  of  law, 
he  must  either  refer  that  question  to  the  determination  of  the  court, 
in  such  a  manner  as  to  make  the  result  of  his  finding  depend  upon 
the  determination  of  such  questions  of  law  as  arise  upon  the  report, 
or  else  it  must  appear  to  the  court,  that  the  referee,  intending  to 
follow  the  law,  has  mistaken  it,  by  which  he  is  brought  to  a  differ-* 
ent  result,  from  that  which  he  would  have  reached,  had  he  known 
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what  that  rule  was ;  and  this  mistake  must  be  obvious,  or  clearly 
made  to  appear  to  the  court. 

That  the  referee  does  not  make  his  report  depend  upon  any  de- 
cision of  the  court,  in  regard  to  this  property,  is  too  apparent  to 
require  discussion.  It  is  briefly  and  imperfectly  that  he  states  the 
question  at  all,  and  with  an  evident  intimation,  that  in  his  opinion 
the  court  have  little  to  do  with  the  grounds  of  his  determination,  in 
case  of  a  general  reference.  In  that  we  think  he  is  right.  If  the 
party  did  not  intend  to  refer  all  questions  in  the  case  to  the  decision 
of  the  referee,  or  to  his  discretion,  whether  he  would  refer  them  to 
the  court,  he  should,  as  he  might  have  done,  restricted  bis  authority 
in  the  submission,  which  would  form  part  of  the  rule.  Unless  this 
is  done,  the  case,  in  the  language  of  some  of  the  English  judges, 
is,  for  all  the  purposes  of  trial,  transferred  to  the  court  of  the  arbi- 
trator ;  and  he  may  make  a  general  report,  if  he  choose,  and  will 
ordinarily  be  expected  to  do  so,  unless  he  prefer  to  do  otherwise. 
Courts  certainly  cannot  complain  of  referees,  for  not  shilling  their 
own  work  off  upon  the  court. 

But  the  referee  here  may  have  mistaken  the  law.  Does  that  ap- 
pear ?  It  can  hardly  be  said,  that  it  charfy  appears  to  this  court, 
that  he  mistook  any  rule  of  law.  Wha|  rule  of  law  is  there,  which 
applies  to  the  case,  which  the  referee  did  not  fully  understand  ? 
None.  The  only  governing  rule  of  the  case  was,  to  decide  it  ac- 
^rding  to  the  intent  of  the  parties,  as  gathered  from  the  words 
used,  with  reference  to  the  subject  matter  and  the  situation  and  cir- 
cumstances of  the  parties.  No  doubt  the  referee  so  understood  the 
}aw-  And  this  intention  is  matter  of  inference,  conjecture,  pre* 
fumption,  or  judgment  j  and  it  is  impossible  for  this  court  to  say, 
or  for  any  one  to  say,  with  certainty,  that  the  referee  did  not  reach 
that  intent,  and  in  a  legal  way ;  and  unless  we  could  clearly  see 
that,  we  could  not  reverse  the  judgment  of  the  county  court,  ac- 
pepting  that  report.  No  two  members  of  this  court  had  precisely 
the  same  views  in  regard  to  this  case ;  which  shows  it  to  be  one  of 
extreme  doubt.  If  we  should  reverse  the  judgment,  and  make  the 
executor  liable,  there  is,  in  our  opinion,  an  equal  chance,  that  it 
will  then  be  wrcmg;  and  when  the  parties  have  elected  their  own 
judge,  to  decide  the  whole  case,  we  think  we  may  resort  to  his 
judgment,  to  determine  an  equipobe  in  the  opinion  of  this  court. 
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It  is  by  no  means  certain,  that  we  get  all  the  facts,  important  to 
the  determination  of  the  true  construction  of  the  will.  The  referee 
more  than  intimated  that,  in  his  report.  And  it  is  morally  certain 
to  us,  that  he  did  correctly  understand  every  rule  of  law  applicable 
to  the  subject  Had  he  told  us,  that,  intending  to  decide  according 
to  law« — and  perhaps  even  without  that, — and  being  in  doubt  as  to 
the  true  construction  of  the  will,  he  admitted  evidence  of  the  decla- 
rations of  the  testator,  both  before  and  after  the  making  of  tbe  will, 
as  to  his  intentions,  and  that  he  decided  the  case  mainly  upon  such 
evidence,  no  doubt  the  court  would  set  aside  the  report.  But  here 
has  been  no  mistake  of  any  rule  of  law,  no  clear  and  certain  mistake 
of  any  kind,  and  this  court  canqot  interfere. 

The  only  cases,  which  I  find  in  tbe  Vermont  Reports,  where  this 
court  have  set  aside  the  report  of  relbrees,  are  Johns  v.  Stevens,  3 
Yt.  308, — where  there  was  a  clear  mistake  in  a  rule  of  law, — and 
Htaeliine  v.  SmitJt,  lb.  535, — where  there  was  an  evident  mistake 
of  fact.  Many  other  cases  have  come  before  this  court,  where 
errors  of  law  had  intervened,  and  where  the  referees  said  they  in- 
tended to  decide  according  to  law.  But  the  court  were  not  fully 
satisfied,  that  such  errors  of  law  led  to  any  wrong  result.  Eddy 
V.  Sprague,  10  Yt.  216.  Learned  v.  BeUouts,  8  Yt.  79.  In  tbe 
first  case  Prentiss,  Ch.  J.,  says,  ''  If  the  referee  state  all  the  cir- 
cumstances of  the  case,  and  it  appear,  that  he  has  4ecided  c<m- 
trary  to  law,  the  report,  if  it  appear,  that  he  meant  to  follow  the 
law,  will  be  set  aside;" — and  he  also  states,  that  in  tbe  present 
case  these  are  stated  '^  specially  tor  the  opinion  of  the  court." 
This  is  the  basis  of  all  our  decisions  upon  the  subject,  and  has 
not  been  extended,  but  rather  restricted,  by  subsequent  decisions ; 
and  the  English  decisions  put  the  subject  upon  much  narrower 
ground.     But  even  that  case  falls  &r  short  of  the  one  at  bar. 

Judgment  affirmed,  with  costs,  and  to  be  certified  to  the  probate 
court. 
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Horace  Adams  v.  Skneca  Field,  Executor  of  Samuel  Adams. 

Docnment«,  the  geDabeness  of  which  is  admitted,  or  eetabltehed  by  clear,  direct 
and  poeitive  teBtimony,  and  which  are  not  otherwise  in  evidence  in  the  case, 
may  yet  be  permitted  to  go  to  the  jury,  for  the  porpoae  of  comparison  of  hand 
writing. 

In  this  ease  the  will  commenced  in  these  words,  '*  I,  Samnel  Adams,"  &.C.,  and 
was  wholly  in  the  hand  writing  of  the  testator,  bat  written  at  different  times, 
end  contained  the  nsnal  (csftmentum  elaose,  and  was  not  snbscribed  by  the 
testator  at  the  foot;  bat  it  appeared,  that  the  testator  produced  the  instrnment 
in  the  presence  of  three  witnesses,  and  declared  it  to  be  his  will,  and  requested 
them  to  witness  it,  and  that  they  did  attest  it  in  the  presence  of  the  testator  and 
of  each  other;  Held,  that  the  testator  thereby  adopted  the  instrument,  as  it 
Was  then  signed,  as  his  will,  and  that  the  will  thereby  became  complete,  the 
same  as  if  the  testator  had  originally  written  his  name  at  the  commencement, 
with  the  intent  that  it  ahonld  serre  as  a  signs  tare  to  the  will,  and  that  it  was  a 
sufficient  signing  of  the  will,  within  the  meaning  of  the  statate  of  this  state.* 

A  will  need  not  be  ngned  by  the  testator  in  the  presence  of  the  attesting  wit- 
nesses; bat  if  it  be  so  signed,  that  it  can  in  any  event  satisfy  the  statate,  and 
the  testator  declare  it  to  be  his  will  in  the  presence  of  three  witnesses,  this  is 
eqniYalent  to  signing  it  in  their  presence. 

When  an  English  statate,  which  has  received  a  fixed  and  known  coostroction,  is 
adopted  in  this  state,  it  mast  receive  the  same  constrnction  here, — and  this 
npon  the  ground  that  svch  was  the  implied  intent  of  the  legislature. 

Appeal  from  a  decree  of  the  probate  Court  for  the  district  of 
Fairhaveni  approving  and  allowing  an  instrument  in  writing,  pre*> 
sented  by  Seneca  Field,  the  appellee,  the  executor  therein  named, 
for  probate,  as  the  last  will  and  testament  of  Samuel  Adams,  late  of 
Westhaven,  deceased.  The  objections  filed  by  the  appellant  were^ 
that  the  said  instrument  in  writing  was  not  signed  by  the  $aid  Sam^ 
uel  Adams,  nor  by  any  other  person  in  his  presence  and  by  his  ex- 
press direction ;  and  that  the  said  instrument  was  not  attested  and 

*  Which  statate  is  in  these  words, — *<  No  will,  except  sach  nuncapative  wills 
as  are  hereinafter  mentioned,  shall  be  effectual  to  pass  any  estate,  real  or  per- 
sonal,  nor  to  charge  or  in  any  way  affect  the  same,  unless  it  be  m  writing,  and 
signed  by  the  testator,  or  by  some  person  m  his  presence  and  by  his  express 
direction,  and  attested  and  snbscribed  by  three  or  more  credible  witnesses,  in  the 
presence  of  the  testator,  and  of  each  other.'*  . 
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subscribed  by  three  credible  witnesses  in  the  presence  of  the  said 
Samod  Adams  and  of  each  other ;  and  that  the  said  instrument  was 
not  the  last  will  and  testament  of  the  said  Samuel  Adams.  Trial 
by  jury,  September  Term,  1846,— *  Williams,  Ch.  J.,  presiding. 

On  trial  the  appellee  presented  the  instrument  in  writing,  which 
was  claimed  to  be  the  last  will  and  testament  of  the  deceased.  This 
instrument  commenced  as  follows,—''  I,  Samuel  Adams,  of  West^ 
hafen/'&pC,  "do  hereby  make  this  my  last  will  and  testament;'' 
•«— then  followed  clauses  disposing  of  the  testator's  estate ;  then  fol- 
lowed the  testimonium  clause,  in  these  words,  *'  In  testimony  whereof 
I  have  hereunto  set  my  hand  and  seal  and  publish  and  declare  this 
to  be  my  last  will  and  testament,  this  l^h  day  of  September,  in  the 
year  of  our  Lord  eighteen  hundred  and  thirty  seven'';  and  then 
followed  the  attesting  clause,  which  was  in  these  words,  "  Signed^ 
sealed,  published  and  declared  by  the  said  Samuel  Adao^  as  his 
last  will  and  testament  in  presence  of  us,  who  having  here- 
unto subscribed  our  names  as  witnesses  thereof,  at  the  [Seal.] 
request  and  in  the  presence  of  the  testator  and  in  the  pres*.< 
ence  of  each  other."  This  last  clause  purported  to  be  signed  by 
Freeman  Benson,  Sally  Benson  and  Jane  Smart  as  witnesses ;  but 
the  name  of  the  testator  was  not  snbsoribed  at  any  place  at  the  hot* 
tom  of  the  instrument,  nor  was  his  name  written  at  any  place  except 
in  the  first  clause,  and  in  the  attesting  clause,  as  abore  recited. 

The  appellee  then 'called  Jane  Sq)flrt  as  a  witness ;  and  her  testi- 
mony tended  to  prove,  that  the  said  instrument  was  declared  by  said 
Samuel  Adams  to  be  his  last  will,  and  that  it  was,  at  his  request  and 
in  his  presence,  attested  and  subscribed  by  her,  and  also  by  Freeman 
Benson  and  Sally  Benson,  they  all  being  then  in  the  presence  of 
the  testator  and  of  each  other. 

The  appellee  then  called  Freeman  Benson  and  Sally  Benson  as 
witnesses ;  and  their  t)esthnony4etided  to  prove,  that  the  signatures 
of  their  names  to  the  said  instmrnent  were  not  made  by  them,  or  with 
their  consent  or  knowledge,  and  that  the  said  Samuel  Adams  never 
requested  them,  or  any  other  person,  or  persons,  in  their  presence 
or  hearing,  to  witness  the  execution  of  any  paper  whatever  as  his 
will,  and  that  they  never  attested  and  subscribed  the  said  instru- 
ment, or  any  other  paper  whatever,  in  the  presence  of  the  said  Sam* 

uel  Adams  and  Jane  Smart. 
33 
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The  appellee  then  oSered  to  gi?e  in  evidence  signatures,  made 
by  Freeman  Benson  and  Sally  Benson,  of  their  names,  on  several 
different  papers,  together  with  proof  of  their  genuineness^  either 
from  their  own  admissions  or  other  testimony, — and  also  testimony 
tending  to  prove,  that  the  signatures  of  the  names  of  the  said  Free* 
man  Benson  and  Sally  Benson  to  the  said  instrument  offered  as  the 
will  were  respectively  in  their  proper  hand  writing,  by  tSe  evidence 
of  persons  acquainted  with  the  same;  to  the  admission  of  which 
signatures  and  testimony  the  i^pellants  objected ;  but  the  objection 
was  overruled  by  the  court. 

The  appellee  also  introduced  evidence  tending  to  prove,  that  the 
said  instrument  offered  as  the  will  was  wholly  in  the  hand  writing 
of  the  said  Samuel  Adams ; — but  the  same  testimony  tended  to 
prove,  that  the  said  instrument  was  written  by  parts,  or  portions, 
with  different  pens  and  ink,  and  at  different  times* 

The  appellant  requested  the  court  to  charge  the  jury,  that  if  they 
should  find,  that  Samuel  Adams  had  an  intention  to  subscribe  the 
said  instrument  in  regular  form,  at  the  foot  and  end  of  the  same,  or 
to  do  any  other  act  of  signing,  or  to  perfect  his  signing  of  the  same, 
hot  never  executed  his  intention,  neither  the  writing  of  his  name 
by  him  in  the  formal  introduction,  nor  in  the  attestation  clause, 
would  be  a  sufficient  and  legal  signing  of  the  instrument,  within 
the  statute,  although  the  jury  might  find,  that  the  said  instrument 
was  wholly  in  his  hand  writing  ;*^and  also,  that  the  writiitg  of  his 
name,  by  the  said  Samuel  Adams,  in  the  formal  introduction  of  the 
said  instrument  would  not  constitute  a  sufficient  signing  of  the  same 
as  a  will,  unless  the  jury  should  also  find,  that  it  was  one  simulta- 
neous act  with  the  writing  of  the  whole  instrument  by  him,  and  also, 
that  the  whole  act,  or  intended  instrument,  was  in  his  contemplation 
at  the  time  of  his  writing  anch  formal  introduction;  and  that,  if  the 
jury  should  find,  that  such  was  not  the  fact,  or  that  the  said  instru- 
ment was  written  at  different  times,  such  writing  of  his  name  in  the 
formal  comnlencement  of  the  said  instrument,  by  the  said  Samuel 
Adams,  was  not  such  a  signing  of  the  same  by  hhn,  as  was  requi- 
site, by  the  statute,  to  give  effect  to  the  same  as  a  will. 

The  court  instructed  the  jury,  that  the  writing  of  his  name,  by 
the  said  Samuel  Adams,  in  the  attesUtion  clause  of  the  instrument 
offered  as  a  will,  was  not  a  sufficient  and  legal  signing  of  the  same. 
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«8  a  will,  agreeably  to  the  slatute.  The  coart  farther  charged  the 
jury,  that  it  was  not  necessary,  either  that  the  writing  of  hia  name, 
by  the  said  Samael  Adams,  in  the  beginning  of  the  said  instroment^ 
should,  in  order  to  constitat^  the  same  a  legal  or  sufficient  signing 
of  the  said  instrument,  as  a  will,  have  been  one  simultaneous  act 
with  the  writing  of  the  whole  instrument  by  him,  or  that  the  whole 
act,  or  intended  instrument,  should  have  been  in  his  contemplation 
at  the  time  of  his  writing  his  name  in  the  beginning  of  the  said  in« 
strument;  and  that,  although  the  jury  might  find,  that  the  said  Sam«^ 
uel  Adams  wrote  one  part  of  said  instrument  at  one  time,  and  an« 
other  part  at  another  time,  yet,  if  they  should  find,  that  the  instru* 
ment  commenced  in  his  name,  and  was  wholly  written  by  him, 
and  that,  aAer  it  was  completed,  he  produced  the  same  to  the  three 
witnesses,  and  declared  the  said  instrument  to  be  his  will  in  the 
presence  of  the  three  persons,  whose  names  are  subscribed  as  wit* 
nesses  thereto,  and  requested  them  to  witness  the  same,  as  his  will, 
and  that  the  said  three  persons  subscribed  their  names  to  the  said 
instrument  in  his  presence,  and  also  in  the  presence  of  each  other, 
as  witnesses  to  his  last  will  and  testament,  they  should  also  find, 
that  the  said  instrument  was  well  and  sufficiently  signed  and  execu* 
ted  by  him,  as  a  will,  agreeably  to  the  statute. 

The  jury  returned,  as  their  verdict,  that  the  said  instrument  in 
writing  was  signed  by  the  said  Samuel  Adams ;  and  that  the  said 
instrument  in  writing  was  attested  and  subscribed  agreeably  to  the 
statute,  and  is  the  last  will  and  testament  of  the  said  Samuel  Adams, 
deceased.    Exceptions  by  appellant. 

£.  C  Kellogg  and  E.  N.  Briggs  for  appellant. 

I.  The  proof  of  the  signatures  of  the  subscribing  witnesses  to  the 
instrument  offered  for  probate,  by  a  comparison  of  their  handwriting 
with  genuine  signatures,  is  admissible  only  when  such  genuine  sig- 
natures otherwise  belong  to  the  case ;  and  the  admission  of  such 
genuine  signatures  on  the  trial,  as  evidence  to  be  submitted  to  the 
jury  ybr  the  sole  purpose  of  a  comparison  of  hands,  was  erroneous. 
Doe  d.  Perry  v.  Newton,  5  Ad.  &  E.  614,  [31  E.  C.  L.  382.]  Bro- 
mage  v.  Rice,  7  C.  &  P.  648,  [32  E.  C.  L.  825.]  Qrijgits  v.  leerjf, 
11  Ad.  &  E.  322,  [39  B.  C.  L.  104.]  Jackson  v.  Phillips,  9  Cow. 
94,  112.     1  Greenl.  Ev.  §§  579-^1.     And  the  case  of  Gifford  r. 
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jFhrdt  5  Vt.  593«  U  not  iDGOitfisteot  with  tlas  rale ;  for  in  that  ease 
the  signatQre,  which  was  conceded  to  he  genoiiie,  and  with  which 
the  oomparisoD  was  made,  was  0ihenin$e  in  evidence  on  the  trial. 

II.  The  charge  of  the  coart  to  the  jury,  as  to  the  signing  of  the 
instrament  offered  for  probate,  was  erroneous. 

1.  Oar  statate  (which  in  this  respect  is,  in  substance,  a  transcript 
of  the  provisions  of  the  English  statute  of  frauds,)  makes  it  essen* 
tial  to  the  validity  of  &  testamentary  paper  of  this  character,  that  it 
should  have  been  "  signed"  by  the  testator.  The  uniforno  and  set« 
tied  construction  of  those  provisions  of  the  statate  of  frauds^ 
which  require  wills  and  certain  other  instruments  in  writing 
to  be  " signed "-^hoih  in  the  English. and  American  cottrts,«^iB, 
that  the  signing  must  be  of  the  name  of  the  testator,  by  his  personal 
act,  so  that  the  name  shall  appear  as  a  part  of  the  instrument. 
Stlby  T.  SeJby^  3  Meriv.  2.  Hubert  ▼.  Mareau,  3  C.  d&  P.  528, 
[12  E.  C.  L.  248.]    S,  C,  12  J.  B.  Moore  216,  [22  E.  C.  L.  450,] 

2.  The  signing  by  the  testator,  being  an  act  essential  to  the  per- 
fection of  the  instrument,  must  also  have  been  in  execution  of  aa 
intention  on  his  part  so  to  perfect  it  Whether  the  writing  of  bis 
name  by  the  testator  in  the  introductory  clause  was  the  act  of  sign- 
ing, intended  by  him  to  perfect  the  instrument^  is  a  question,  which 
should  have  been  submitted  to  the  jury, 

3.  As  to  the  signing  of  the  notes,  or  menuyntnda,  in  writing,  and 
of  other  instruments,  required  by  the  statute  of  frauds,  and  to  which 
the  same  statute  makes  a  signature  essential,  the  settled  principle 
resulting  from  the  adjudicated  cases  is,  that,  if  the  name  be  inserted 
in  such  a  manner,  as  to  have  the  effect  of  authenticating  the  instruf- 
ment,  it  is  immaterial  in  what  part  of  it  the  name  be  found  ;^^*'  the 
'  question  being  always  open  to  the  jury,  whether  the  party,  not  hav- 
'  ing  signed  it  regularly  at  the  foot,  meant  to  be  bound  by  it,  as  it 
'  stood,  or  whether  it  was  led  so  unsigned,  because  he  refused  to 
*  complete  it."  Per  Ld.  Abinger,  C  B.,  in  Johnson  v.  Dodgson, 
2  M.  d&  W.  659.  Roberts  on  Frauds  121-123.  2  Kent  510.  Hu. 
hert  V.  T\imer  et  al,  1  Car.  &  M.  351,  [41  E.  C.  L.  194.]  Hubert 
V.  Trehtme  et  a/.,  3  Man.  d&  Gr.  743,  [42  E.  C.  L.  388.]  Stolces 
r.  Moore  et  «z.,  1  Cox  219.  Ogihie  v.  Fo^etmbe,  3  Meriv.  52. 
Daois  V.  Shidds,  24  Wend.  322.  Bc^ley  v.  Ashtan,  12  Ad.  &  E. 
493,  [40  E.  C.  L.  107.]     But  it  must  appear,  that  they  naine,  so 
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written,  vas  regarded  bj  the  party  as  a  signature,  and  that  the  in^ 
struoieot  wfis  regarded  ^  ci^npiete,  without  ^ber  agnauue.  Aui 
where  the  name  is  introduced  of  neces^ily  into  the  bodj  of  the  in*- 
strument,  to  nudce  sense  of  it,  (as  here,  in  the  formal  introdttction 
to  this  instrument,)  it  should  not  be  used  over  again  as  a  signature* 
Hubert  r.  Treheme  et  al.^  ttb.  sup. 

IIL  The  court  should  hare  charged  the  jury  respecting  the  signer 
ing  of  the  instrument  offered  for  probate  as  requested  by  the 
appellant 

1.  ''  It  is  not  the  will,  that  is  to  be  attested  ;  but  the  act  of  the 
tesUtor."  Per  Ld.  Eldon,  in  Wright  r,  Wakefard,  17  Ves.  468. 
It  may  be  collected,  from  the  uniform  tenor  of  the  decisions  on  this 
subject,  that  the  sigBSture  must  be  made  aninio  signandi,  and  that 
the  requirement  of  the  statute  can  be  satisfied  only  by  such  an  act 
of  signing,  as  is  applicable  to  and  in  recognition  of  tb^  whole  sub* 
stance  of  the  instrument. 

2.  The  writing  of  his  name,  by  the  testator,  in  the  introdnc* 
tory  clause  could  not  be  an  act  recognizing  the  whole  substance  of 
the  instrument,  unless  the  whole  factum  was  simultaneous  with 
it,  and  was  also  in  his  contemplation,  at  the  time  of  his  writing  sqch 
formal  introduction ;  and  the  exceptions  show,  that  both  of  these 
qualifications  jire  wanting  in  this  case.  Coles  ▼•  TrecotJdck,  9  Ves, 
349.  8.  C,  1  J.  P.  Smith's  R.  233.  Roberts  on  Frauds,  123, 
383,  note. 

3.  If  a  testamentary  paper  be  imperfect,  either  in  itself,  or  in  the 
testator's  apprehension  of  it,  it  could  only  be  admitted  to  probate, 
in  the  Englbb  ecclesistical  courts,  on  proof  being  furnished  of  his 
baring  been  prerented  by  what  is  technically  called  the  "  act  of 
God"  from  completing  it.  Beaiy  r.  Beat^t  1  Adams  158.  Bhymes 
V.  Clarksan,  1  Phillim.  34.  Matthews  v.  Warner,  4  Yes.  197  and 
note.     Walker  r.  Walker,  1  Merir.  503. 

4.  The  animus  perficiendi,  or  finality  of  intention,  on  the  part 
of  the  testator,  is  always  essential  to  the  execution  of  a  will ;  and 
if  this  instrument  was  imperfect,  either  io  itself,  or  in  the  testator's 
apprehension  of  it,  and  he  intended  to  sign  it  regularly  at  the  foot, 
(or  to  do  any  other  act,)  to  perfect  it,  but  nerer  executed  such  in< 
tention,  it  is  ineomfrfete,  and  should  not  be  admitted  to  probate,  as 
kvs  will.    RigU  Y.  Price,  1  Doug.  241.     Winsor  r.  Prait,  2  B.  & 
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B.  650,  [6  E.  C.  L.  499.]  Doe  d,  Waiiam  f .  Evans,  3  Tjrw.  56. 
8.  C,  1  Cromp.  A&  Mees.  42.  2  Greenl.  Ef.  ^674.  1  lb.  ^  272. 
1  Steph.  N.  P.  552.  1  Pow.  on  Dev.  (Jannan's  Ed.,)  74-79. 
Sarah  Miles*  Will,  4  Dana,  (Ky.,)  1.  WaUer  y.  Waller,  1  Grat- 
tan,  (Va.,)  454. 

5.  The  rule  of  constraction  of  that  part  of  the  statute  of  frauds 
relating  to  the  execution  of  wills,  adopted  in  the  case  of  Lemaynt 
V.  Stanley,  reported  in  3  Levinz  1,  and  also  in  Freeman  538,  was  a 
judicial  evasion  of  the  language  of  the  statute  and  efiectivelj  re- 
pealed its  provisions.  In  this  light  that  case  has  been  regarded  by 
the  most  approved  elementary  writers  and  judges.  (1  Rob.  on 
Wills,  c.  1,  ^  11.  Gibson,  Ch.  J.,  in  Dmhp  v.  Dunlop,  10  Watts 
(Penn.,)  153.  The  reports  of  that  case  are  crude  and  contradic* 
tory,  and  one  of  its  conclusions,  that  sealing  without  signing  is  suf* 
ficient,  was  long  since  denied  and  cannot  now  be  regarded  as  law, 
although  it  has  never  been  expressly  overruled.  (  Wright  v.  Wake 
ford,  17  Ves.  459.  1  Sugden  on  Powers,  7th  Lond.  Ed.,  p.  253, 
note.)  And  where  that  case  might  be  supposed  to  have  authority, 
it  has  been  rendered  nugatory  by  legislative  enactments.  The  Re- 
vised- Statutes  of  New  York,  (Vol.  2,  p.  63,  §  40,)  the  Wills'  act 
of  Pennsylvania  of  1833,  and  the  recent  English  Wills'  act,  (1  Tict. 
c.  26,)  each  require,  that  the  animus  testandi  shall  be  unequivocally 
manifested  by  the  formal  signature  of  the  testator  at  the  end  of  the 
paper.  See,  also,  1  Greenl.  Ev.  §272;  4  Kent  515,516.  Under 
these  circumstances,  the  authority  of  the  case  of  Lemayne  v.  Stan" 
ley  is  not  sufficient,  to  fksten  upon  us  its  admitted  erroneous  inter- 
pretation of  the  statute,  or  to  prevent  our  courts  from  giving  such  a 
direction  to  the  current  of  decision  on  our  own  statute,  as  will  en- 
tirely consist  with  the  usual  sense  of  its  language  and  the  obvious 
intention  of  the  legislature. 

IV.  The  appellant  contends,  that  the  signing  of  a  will,  to  be  a 
sufficient  signing  under  the  statute,  must  be  such,  as,  upon  the  face 
and  from  the  fVame  of  the  instrument,  will  appear  to  have  been  in« 
tended  to  give  it  authenticity ;  that  it  must  appear,  that  the  name 
written  was  regarded  as  a  signature,  and  that  the  instrument  was 
regarded  as  complete,  without  farther  signature ;  and  that,  if  the 
paper  itself  does  not  show  this,  or,  if  It  is  not  signed  by  the  testator 
at  the  end,  and  there  appears  on  the  face  of  it  an  intention,  on  the 
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part  of  the  testator,  to  do  some  other  act,  which  is  not  done,  it 
shoold  be  considered  as  wanting  that  character  of  finality  ^  and  that 
conciusheness  of  intention,  which  are  requisite  to  make  it  a  will, 
and  it  ought  not  to  be  admitted  to  probate  as  such. 

R.  Pierpoint  and  /.  T.  Wright  for  appellee. 

If  the  subscribing  witnesses,  or  any  of  them,  are  dead,  or  out  of 
the  jurisdiction  of  the  court,  or  deny  the  execution  of  the  will  and 
their  signatures,  the  execution  of  the  will  and  the  subscriptions  of 
the  witnesses  may  be  proved  by  other  testimony ;  and  if  the  execu- 
tor can  prove,  to  the  satisfaction  of  the  jury,  that  the  instrument  wa^ 
executed,  published  and  attested  as  required  by  the  statute,  the  will 
must  be  established.  Jackson  d.  Bowman  v.  Ckristman,  4  Wend.  277. 
GoodtitU  V.  Clayton,  4  Burr.  2224  1  Phil.  £v.  502.  Pow.  on  Der. 
712.  If  the  witness  deny  his  subscription  to  the  wiU,  the  same  evi- 
dence is  admissible,  to  prove  that  fact,  that  would  be  admitted,  in 
any  other  case,  to  prove  a  signature.  The  opinion  of  witnesses, 
acquainted  with  the  hand  writing  of  the  signer,  is  proper  evidence 
to  prove  the  fact  of  the  signature ;  and  after  the  positive  testimony 
of  Jane  Smart  to  the  fact  of  attestation,  and  the  testimony  <^  wit- 
nesses acquainted  with  the  hand  writing,  it  was  proper,  in  corrobor- 
ation, to  admit  the  genuine  signatures  to  go  to  the  jury,  for  the  pur* 
pose  of  comparison.  Oijford  v.  Ford,  6  Vt.  532.  Homer  v.  Wed- 
Us,  II  Mass.  309,  312.  HaU  v.  Huse,  10  lb.  39.  Moody  v.  Rouh 
ell,  17  Pick.  490.  Lyon  v.  Lymant  9  Conn.  55.  2  Greenl.  R.  33. 
Myers  v.  Toscanf  3  N.  H.  47.  Cow.  &^  H.  Notes  to  PhiL  Ev.,  Part 
2,  p.  1329.    2  Str.  1096.    2  Camp.  555. 

The  charge  of  the  court  was  correct.  It  is  immaterial,  what 
were  the  intentions  of  the  testator  at  the'  time  he  commoiced  hia 
will,  or  what  he  then  contemplated  d<»ng.  If  he  wrote  the  whole 
instrument  himself,  and,  after  having  completed  it,  produced  it  to 
the  three  witnesses,  whose  names  are  subscribed  to  it,  and  declared, 
in  their  presence,  that  the  instrument  was  his  will,  and  requested 
them  to  witness  it  as  his  will,  and  it  was  subscribed  by  the  three 
witnesses,  in  his  presence,  and  also  in  the  presence  of  eacb  other» 
as  witnesses  to  his  last  will  and  testament,  it  was  well  and  suffi- 
ciently executed.  Lamayne  v.  Stanley,  3  Levinz  1.  &  C,  3  Mod. 
219.     1  Eq.  Cas.  Abr.  403>9,    Pow.  on  Dev.  61.    1  Ves.  11.    4 
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Com.  Dig.  126,  n.  TamL  Er.  191.  Steph.  N.  P.  1084.  20  E.  C. 
L.  197.  19  lb.  91.  35  lb.  335.  1  Sw.  Dig.  135.  Rob.  on  Frauds 
123.  8Vin.  122.  Sugd.  on  Vend.  54.  2B.&P.239.  2  Bl.  Com. 
376.  4  Kent  515.  3  Stark.  Er.  1683.  18  Yes.  183.  1  Yern. 
11.    7Bac.  Abr.311,329. 

The  opinion  of  the  court  was  deli?ered  by 

Bennett,  J.  The  only  question  8a?ed  in  the  county  court,  in 
rdation  to  the  admission  or  rc^tion  of  testimony,  which  has  been 
insisted  upon  in  this  court,  is  the  one  in  relation  to  the  comparison 
of  hands.  In  England  it  was  long  held,  that  a  comparison  of  hand 
writing  was  not  admissible ;  but  I  think,  that  role  has  been  modi* 
fied  by  modern  decisions ;  and  at  the  present  day  it  would  seem 
their  courts  admit  in  evidence  comparison  of  hands,  but  confine  it 
to  doeuments,  which  are  prof  ed  to  be  genuine,  and  which  are  in 
endence  on'the  trial  of  the  cause  for  other  purposes. 

We,  however,  in  common  with  several  of  our  nster  states,  have 
introduced  4  broader  rule,  and  hsve  permitted  documents,  which  are 
proved  to  be  genuine,  and  which  are  not  otherwise  in  evidence,  to 
go  to  the  jury,  for  the  purpose  of  comparison  of  hands.  The  gen* 
uineness  of  the  document,  however,  which  goes  to  the  jury  for  the 
purpose  of  comparing  the  contested  document  with  it,  must  either 
be  admitted,  or  else  established  by  clear,  direct  and  positive  testi- 
mony. Unless  this  is  in  the  first  instance  done,  the  testimony 
should,  for  obvious  reasons,  be  excluded. 

I  think  it  may  safely  be  said,  that  for  at  least  the  last  twenty  fire 
years  our  courts,  at  msipriui,  have  admitted  the  same  kind  of  tes- 
timony, as  was  admitted  in  the  county  court;  but  probably  the  de- 
cisions may  not  have  been  uniform.  -The  first  time  I  have  known 
the  question  before  the  supreme  court  was  in  the  case  of  Bmtiar  v. 
Dixofh  decided  in  Chittenden  County  in  1332,  (not  reported.) 
Since  that  time  I  had  supposed  the  question  was  at  rest.  In  the 
case  of  CHfivrd  v.  JFbrd,  6  Yt.  535,  comparison  of  hands  was  again 
admitted  in  evidence.  It  is  tme  in  that  case  the  two  signatures, 
which  were  compared  one  with  the  other,  were  otherwise  put  in 
evidence ;  but  no  importance  was  attached  to  that  circumstance. 

If  this  question  were  res  iniegra  with  us,  we  should  be  satisfied 
with  the  ruling  of  the  county  court.    See  Hammondfs  Case,  2 
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Oreenl.  R.  33.  Lyon  r.  Lynum,  9  Codd.  65.  Homer  ▼.  HolHs,  11 
MiM.  399.  Moody  ▼.  Rowell,  17  Pick.  499.  Richardson  r.  Neuh 
comb,  21  Pick.  31&  The  leading  reasoDy  assigned  in  England  for 
the  ezclasion  of  this  kind  of  testimony,  yjz.,  that  their  jnrors  could 
not  read  or  write,  does  not  exist  with  us ;  and  if  it  existed^  when 
the  rule  was  established^  it  was  a  sufficient  reason,  why  the  law  was 
so  ruled  in  those  early  days.  Our  jurors  are  made  up  of  men  com- 
petent to  compare  hand  writing ;  and,  as  matter  of  daily  experience, 
we  know'',  that  comparison  of  hand  writing  is  at  once  resorted  to, 
when  the  mind  wishes  to  satisfy  itself  in  regard  to  the  genuineness 
of  a  writing  in  dispute. 

The  remaining  questions  arise  under  the  charge  of  the  court  ;— 
and  the  first  is,  what  will  satisfy  the  siaiuiory  requiremeni  of  sign- 
ing t  Was  the  name  of  this  testator  in  the  beginning  of  the  will  a 
sufficient  singing,  to  satisfy  the  statute  t  In  the  case  of  Lemayno 
f.  Stanley,  3  Lev.  1,  the  will  was  in  the  hand  writing  of  the  testa- 
tor, and  such  a  signing  was  held  sufficient,  within  the  statute  of  29 
Charles  II.,  which  required  all  wills  of  land  to  be  signed.  In  that 
ease,  as  in  this,  the  will  commenced, ''  I,  John  Stanley,  make,"  ^c 
After  that  decision,  the  law  was  regarded  as  settled  in  England ; 
and  the  case  of  Lemayne  v.  Stanley  has  not  only  since  been  fol- 
lowed in  that  country,  but  also  in  our  sister  states,  which  have,  by 
legislative  enactment,  adopted  the  statute  of  Charles  11.  The  rule 
was  so  effectually  established,  that  courts  of  justice,  though  repeat- 
edly sdicited,  codd  not  be  induced  to  break  in  upon  it.  In  Eng- 
land they  have  found,  that  a  statute  was  necessary  to  change  the 
law  in  this  particular ;  and  in  the  reiga  of  the  Resent  Queen  one 
has  been  passed,  requiring  a  will  to  be  signed  at  its  foot.  The 
same  has  been  done  by  some  of  our  neighboring  states. 

It  was  said  in  England,  and  the  same  has  been  said  in  the  argu- 
ment of  this  cause,  that  the  case  of  Lemayne  v.  Stanley  was  an 
eoasion  of  the  statute  and  opened  a  door  for  the  perpetration  of 
frauds,  and  was  so  nonsensical,  that  it  ought  not  to  be  followed.  If 
that  decision  bed  the  eflfect  to  open  a  door  for  the  commission  of 
frauds,  this  certainly  is  a  cogent  reason,  why  it  should  not  have 
been  made  in  the  first  place,  or  since  fidlowed.  But  I  am  not 
aware,  that  such  has  been  its  effect  Where  the  whole  will  is  in 
the  hand  writing  of  the  testator,  and  is  attested  by  three  witnesses 
34 
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in  the  presence  of  the  testator,  and  pablished  by  him,  as  his  last 
will,  in  their  presence,  it  is  difficult  for  me  to  see,  how  the  fact, 
that  the  signing  at  the  top  of  the  will  is  held  a  safficient  signing, 
can  open  a  door  to  fraud. 

It  mast  be  shown,  that  the  will  possess^  Jlnaiiiy,  before  it  can 
be  operative ;  and  to  give  it  this  quality,  the  testator  most,  at  least, 
at  the  final  execution  of  the  will,  adopt  the  writing  of  his  name,  at 
the  beginning  of  the  will,  as  a  signing,  and  so  intend  it.  I  think 
in  New  York  they  have,  or  have  had,  a  statute,  which  requires  a 
will  to  be  subscribed  by  the  testator ;  and  this,  their  courts  have 
said,  requires  a  will  to  be  signed  at  the  foot.  This  was  doubtless 
according  to  the  etymology  of  the  word  subscribed;  though,  if  I 
mistake  not,  the  supreme  court  of  that  state  held,  that  the  introduc- 
tion of  the  word  subscribe  in  their  statute,  instead  of  sign,  should 
not  change  the  construction  from  that,  which  had  been  given  to  the 
statute  of  Charles  II. ;  but  the  court  of  errors  thought  otherwise. 
The  etymology  of  the  word  **  sign ''  does  not  necessarily  require 
the  signing  to  be  at  the  bottom  of  the  instrument ;  and  it  is  much 
a  matter  of  taste,  as  to  the  place  of  signing.  If  the  question  were 
res  integrOf  we  might  think  the  bottom  of  the  will  was  the  place, 
where  the  statute  intended  it  should  be  signed  by  the  testator ;  but 
to  me  it  seems  rather  immaterial,  in  which  place  the  will  is  signed, 
provided  it  is  shown  to  have  the  necessary  auikeniiciiy. 

The  law,  as  established  in  the  case  of  Stanley's  will,  has  become 
a  rule  of  property ;  and  stare  decisis  seems  wisest  to  me.  When 
our  statute  of  wills  was  enacted,  the  statute  of  Charles  II.  had  re- 
ceived a  long,  fixed  and  well  known  construction ;  and  when  we 
adopt  an  English  statute,  we  take  it  with  the  construction,  which  it 
had  received, — and  this  upon  the  ground,  that  such  was  the  implied 
intention  of  the  legislature.  We  think  the  case  of  Lemayne  v. 
Stanley  should  be  binding  upon  this  court  To  impugn  or  over- 
throw it  would  be  to  impugn  or  overthrow  a  rule  of  property,  which 
has  long  been  settled  and  acted  upon.  This  should  never  be  done, 
unless  upon  the  most  urgent  necessity. 

The  case  of  Lemayne  v.  Stanley  does  not  stand  alone.  In  Knigki 
▼.  Crockford,  1  Esp.  N.  P.  Cas.  190,  it  was  held,  that  where  a 
writing  began, ''  I,  A.  B.,  agree,"  &c,  it  was  a  sufficient  signing, 
within  the  statute  of  frauds ;  and  there  are  other  cases  to  the  like 
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effeot,  whichy  in  priociplB,  are  iikB  the  case  of  Lemaynt  ▼.  Stanley. 
See  1  Jarm.  od  Wills  70. 

Tlie  coansel  for  the  appellant  seem  constrained  to  admit,  in  sab* 
stance,  that  the  signing  of  a  will  at  the  beginning  may,  if  so  de- 
signed, be  a  sufficient  signing,  within  the  statute  of  Charles  II.;  but 
thej  insist,  that,  in  the  ease  before  as,  the  testator  intended  to  sign 
this  will  at  the  foot,  and  that  consequently  the  will  was  incomplete 
and  wanting  lajinality,  until  it  was  so  signed.  I  think  it  is  hardly 
possible  not  to  see,  that,  at  the  time  the  testator  inserted  his  name 
at  the  beginning  of  the  will,  a  farther  signing  of  it  was  in  contem- 
plation, before  it  should  ha?e  authenticity ;  and  if  the  jury  have  not, 
by  their  verdict,  found  the  will  to  be  complete  and  finished  at  the 
time  of  its  publication,  it  should  not  have  been  established.  In  the 
treatise,  Modern  Probate  of  Wills,  page  154,  the  writer  says,  "  Al« 
though  the  testator  may  have  commenced  his  will  thus,  I,  A.  B., 
make,  d&c,  with  an  intent  of  repeating  his  signature  at  the  end  of 
the  will,  yet  if  he  subseqnently  acknowledge  the  instrument,  as  bis 
will,  to  the  attesting  witnesses,  without  allusion  to  the  signature,  w« 
presume,  that  the  will  was  sufficiently  signed."  In  1  Jarm.  on 
Wills,  p.  70«  it  is  said,  "  If  the  testator  contemplated  a  farther  sig* 
nature,  which  he  never  made,  the  will  must  be  regarded  as  m^ 
signed;" — and  so,  doubtless,  are  tlie  authorities,  as  well  as  the 
reason  of  the  thing.  Bat  he  well  remarks,  that  the  reasoning  seems 
only  to  apply,  where  the  intention  of  repeating  the  signature  re- 
mained unchanged  to  the  last ;  for  a  name,  originally  written  with 
sach  design,  might  aflerwards  be  adopted  by  a  testator,  as  the  final 
signature ;  and  such,  the  writer  says,  **  would  probably  be  the  pre* 
samed  intention,  if  the  testator  acknowledged  the  instrument,  as  his 
will,  to  the  attesting  witnesses,  withont  alli)ding  to  any  fcirther  act 
of  signing," 

We  think  this  is  a  sound  view  of  the  subject  If  the  will,  as  the 
jary  must  have  found  in  this  case,  was  attested  by  three  witnesses  in 
the  presence  of  the  testator  and  in  presence  of  one  another,  and 
published  by  the  testator  in  their  presence,  as  his  last  will  and  testa^ 
ment,  it  was  to  all  intents  and  purposes  an  adoption  of  such  a  signar 
tore,  as  was  then  affixed  to  the  will ;  and  if  the  will  then  had  sack 
a  signature,  as  could  be  held  sufficient  under  the  statate,  nothing 
farther  need  be  done.    The  will  then  becomes  complete,  and  pos- 
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fleaaea  all  thtfitaUiy,  which  can  be  requirecl.  It  ia  the  same  thing, 
in  effect,  as  if  the  signature  had  been  originally  made  onimQ 
signandL 

The  case  of  Hubert  r.  Trekeme,  42  £.  C.  L.  38S,  b  regarded  by 
the  appellant's  counsel  as  a  leading  case,  to  show  that  this  will  was 
incomplete.  The  names  of  the  parties  to  the  agreement  were  stated 
in  the  beginning  of  the  articles ;  and  it  oondaded,  "  as  witness  our 
hands,"  but  no  signatures  followed.  The  court,  it  is  true,  held,  that 
this  agreement  was  not  signed,  within  the  statute  of  frauds,  for  the 
reason,  that  the  words  "  as  \?itnefls  our  hands^  imported,  that  a  far- 
ther signing  was  intended.  I  fully  accord  with  this  decision ;  bnt 
it  should  be  remembered,  that  there  was  nothing  in  that  case  to 
show  an  adoption  of  the  signatures,  in  the  commencement  of  the 
articles,  as  the  Jinal  signatures.  Tindall,  Ch.  J.,  says,  '*  There 
was  no  sufficient  original  signing,  and  no  subsequent  recognition^* 
CoLTMAN,  J.,  remarks,  "  that  there  was  no  sufficient  authority  to 
gire  out  the  copy,  in  behalf  of  the  party  to  be  charged  with  the 
agreement" ;  and  Erskine,  J.,  says,  "  he  is  not  prepared  to  say, 
that,  if  the  articles  bad  been  deliTcred  by  any  proper  authority,  the 
signing  would  not  hare  been  sufficient.'*  Had  the  case  shown  a 
subsequent  recognition  of  the  articles,  I  can  hare  but  little  doubt, 
the  decision  would  have  been  different. 

The  cases  of  Sanderson  ▼.  Jackson,  2  B.  &  P.  238,  and  Schneider 
V.  Norris,  2  M.  d&  S.  286,  rest  upon  the  ground  of  a  subsequent  re* 
cognition.  Though  the  case  of  Johnson  ▼.  Dodgson,  2  M.  d&  W. 
659,  is  much  relied  upon  by  the  appellant,  yet  it  recognizes  all  the 
principles  necessary  to  sustain  the  charge  of  the  county  court. 
Lord  Abingeb  remarks,  that  the  cases  have  decided,  that,  although 
the  signing  be  in  the  beginning  or  middle  of  the  instrument,  yet  it 
is  as  binding,  as  if  it  were  at  the  foot,— the  question  being  always 
open  to  the  jury,  whether  the  party,  not  having  signed  it  regularly 
at  the  foot,  meant  to  be  bound  by  it,  as  it  stood,  or  whether  it  was 
left  so  unsigned,  because  he  refused  to  complete  it.  This  principle 
we  apply  to  the  case  before  us.  The  jury  have  found,  that  the  tes- 
Utor  produced  the  will  in  question  to  the  witnesses,  and  declared  it 
to  be  his  will,  and  requested  them  to  witness  it,  as  his  will.  This 
shows,  that  the  testator  did  not  then  contemplate  a  farther  signing 
of  the  will,  and  is,  in  effect,  a  finding  by  the  jury,  that  the  testator 
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adopted  the  iBStrnment,  as  it  was  then  signed,  as  his  will ;  and  if  so, 
then  the  signing  was  sufficient,  to  satisfy  the  claims  of  the  statute. 

It  might,  perhaps,  have  been  urged,  with  some  propriety,  that, 
though  this  will  contains  the  usual  ad  iestimmnum  clause,  yet  that, 
upon  its  face,  it  furnishes  no  OTidence  from  that  circumstance,  that 
a  farther  signing  was  intended,  at  the  time  the  testator  drew  up  his 
will.  This  clause  is  written  on  the  original  will,  it  appears,  so  close 
to  the  seal,  that  there  is  no  room  for  his  signature  opposite  to  the 
seal,  or  very  near  to  it ;  but  as  the  case  was  not  put  to  the  jury  upon 
any  such  ground,  it  is  not  necessary  to  consider  it.  The  case  is 
right,  going  upon  the  ground,  that  the  ad  iisHmmnum  clause  to  this 
will  furnished  e?idence,  prima  facie,  that,  at  the  time  it  uras  writ* 
ten,  a  farther  signing  was  in  the  mind  of  the  testator. 

The  case  of  WaUer  r.  Waller,  1  Grattan  (Virginia)  454,  has 
been  pressed  upon  us;  but  we  cannot  accede  to  the  doctrine  of  that 
case.  It  is  there  said,  that  the  JinaKtjf  of  the  tettameniary  intent 
must  be  ascertained  from  the  face  of  the  paper ;  and  that,  to  con* 
stitote  a  sufficient  signing,  under  their  statute,  it  must  appear  from 
the  frame  of  the  instrument,  and  upon  its  face,  that  the  signing  was 
intended  to  give  it  authentici^  as  m  signature,  and  that  it  was  ccmw 
pleie  without  any  farth^  signature ;  and  that  the  paper  itse^  nmsi 
show  all  this.  We  think,  that,  unless  there  is  something  peculiar 
in  the  statute  of  that  state,  this  case  is  unsound,  and  stands  opposed 
to  the  whole  current  of  decision  under  the  statute  of  Charles  IL 

The  case  of  8arah  Mik^  WiU,  4  Dana  1,  which  the  appellant 
has  referred  the  court  to,  contains  the  sound  doctrine  on  this  sub- 
ject Her  will  was  drawn  by  a  neighbor,  at  her  request,  and  under 
bar  dictation,  and  commenced  thus,  '*  In  the  name  of  God,  J,  8mah 
Milts,**  £&c.,  and  concluded  with  the  usual  ad  testimonium  clause.  It 
was  read  to  and  approved  by  her,  but  not  then  signed,  or  attested. 
After  this  she  acknowledged  the  paper,  as  her  will,  in  the  presence  of 
the  witnesses,  who  attested  it  in  her  presence  and  at  her  request,— -she 
being  at  that  time  unable  to  write.  The  principle  adapted  by  the 
court  was,  that  though  her  name  in  the  beginning  of  her  will  was 
not  intended,  when  written,  to  be  her  signature,  yet,  as  it  was  so 
designed  at  the  time  of  the  publication,  and  there  was  then  no  in- 
tention on  her  part  farther  to  sign  her  will,  it  was  a  sufficient  sign- 
ing within  their  statute,  which  was  a  copy  of  the  English  sjta^utii. 
This  is  in  accordance  with  the  English  cases. 
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It  has  been  argued,  that  the  writing  of  the  testator's  name  in  the 
beginning  of  the  will  could  not  be  an  act  recognizing  the  whole  sub* 
stance  of  the  instrnmenty  unless  the  whole  factum  was  simultaneous 
with  it,  and  was  also  in  the  contemplation  of  the  testator,  at  the 
time  he  wrote  his  name.  It  may  be  true,  that,  when  the  signing 
the  name  in  the  beginning  of  the  will  is,  in  and  of  itself,  to  be  taken 
as  a  signing  of  the  will  within  the  statute,  without  any  subsequent 
recognition,  it  must  appear,  that  the  testator  had  the  whole  object  of 
the  instrument  in  pro^[iect,  when  he  wrote  his  name,  and  that  the 
instrument  must  be  completed  by  one  simultaneous  act ;  yet  sup- 
pose it  be  so,— it  cannot  apply  to  a  case  like  this.  Here  the  signa- 
ture did  not  become  a  sufficient  signature,  within  the  statute,  until 
it  was  adopted  as  such,  at  the  time  of  the  publication  of  the  will ; 
and  then  the  whole  subject  matter  of  the  will  was  in  the  mind  of 
the  testator,  and  the  will  was  completed  by  one  simultaneous  act. 

Since  the  cases  of  Ellis  ▼.  Smith,  1  Ves.  Sen.  11,  and  Carleton  ▼. 
Cbrijfin,  1  Burr.  549,  the  law  has  been  settled,  that  the  testator  need 
not  in  fact  sign  the  will  in  the  presence  of  the  attesting  witnesses; 
and  it  is  there  held,  if  the  will  be  so  signed.that  it  can  in  any  e?ent 
satisfy  the  statute,  and  the  testator  decl«re  it  to  be  his  will  before 
three  witnesses,  that  thb  is  equivalent  to  signing  it  before  them,  and 
satisfies  the  statute* 

This  case  has  been  very  fully  examined  by  the  counsel,  and  every 
consideration  has  been  urged,  that  could  bear  upon  the  question  be- 
fore us ;  and  we  may  well  admire  the  learning  and  ability,  which 
have  been  displayed  in  the  argument;  yet  we  do  not  feel  at  liberty 
to  depart  from  well  established  landmarks.  The  statute  of  Charles 
n.  had  received  a  settled  construction,  when  our  statute  was  passed ; 
and  we  must  regard  that  construction  as  binding  upon  us.  If  we 
should  change  a  rule  of  property,  because  we  might  think  that  the 
more  obvious  and  popular  meaning  of  the  word  sign  might  import  a 
signing  of  the  instrument  only  at  its  foot,  we  should,  in  my  opinion, 
be  far  from  duty. 

The  result  b,  the  judgment  of  the  county  court  is  affirmed. 
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WiLUAM  Manly  and  Howaed  Lathrop  v.  Francis  Slason  and 
Edgar  L.  Ormsbbb. 

[In  Chaitcxbt.] 

The  vendor  of  ret)  eitato  has  a  lien  npon  the  estate  for  the  payment  of  the  par- 
ehaae  money,  as  against  all  persons  except  bonafidt  porehasen,  witboat  notieo 
of  its  non-payment. 

Knowledge  that  some  portion  of  the  parchase  money  is  nnpaid,  wUhont  knowing 
how  much  or  how  it  is  secared,  is  sufficient  to  pot  a  subsequent  purchaser  on 
inquiry. 

In  order  to  have  a  apeekl  eontrtet  betW6«a  iIm  (anient  hi  rdhranee  to  the  pay- 
ment of  the  pnrehnae  money,  operate  «•  a  waiver  of  each  lien,  k  mnet  be  In 
some  eitent  inconsistent  with  the  continued  existence  of  the  lieui— snch  aa  the 
taking  of  an  independent  collateral  security.  But  the  takiog  of  promissory 
notes  for  the  purchase  money,  allhongh  payable  at  a  future  day,  will  not 
amount  to  a  waiver  of  the  lien. 

Appeal  from  the  coutt  of  chancery.  The  orators  alleged  io  the 
bill,  in  substance,  that  the  orator  Manly  became  the  owner  of  cer- 
tain promissory  notes,  executed  by  Ashbel  Humphrey,  William 
Humphrey  and  the  defendant  Ormsbee,  which  were  secured  by  a 
mortgage  of  certain  real  estate,  executed  by  Ashbel  Humphrey ;  that 
Ashbel  Humphrey  conveyed  the  mortgaged  premises  to  Ormsbee, 
under  an  agreement,  that  Ormsbee  should  pay  the  mortgage  notes 
and  indemnify  Ashbel  Humphrey  fully  for  all  damage  and  cost  by 
reason  of  his  having  signed  them ;  that  Ormsbee  conveyed  the  mort- 
gaged premises  to  certain  third  persons ;  that  the  defendant  Slason 
had  become  obligated  to  Ashbel  Humphrey,  to  indemnify  him 
against  the  mortgage  notes ;  that  on  the  twenty  fourth  day  of  March, 
1840,  Manly  was  about  to  enforce  the  collection  of  the  notes  by  a 
suit  against  the  signers,  when  Slason,  to  induce  him  to  forbear  pros- 
ecuting the  signers  of  the  notes  and  to  pursue  the  mortgage  securi- 
ty, agreed,  that  if  he  would  obtain  a  decree  of  foreclosure,  and  the 
defendants  therein  should  not  redeem  the  premises,  be  woold,  im- 
mediately after  their  neglect  to  make  the  first  payment  required  by 
the  decree,  pay  to  Manly  the  amount  due  upon  such  payment,  and 
give  satisfactory  security  for  all  future  payments  then  to  become 
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due  and  payable  by  such  decree,  upon  said  Manly's  executing  to 
him  a  good  and  sufficient  deed  of  the  premises ;  that  Manly  accord- 
ingly brought  his  bill  of  foreclosure  and  obtained  a  decree,  that  the 
defendants  therein  pay  to  him  the  sum  of  9596,11  on  or  before  the 
first  Monday  in  April,  1841,  and  pay  the  residue  of  the  mortgage 
debt  by  specified  instalments ;  that  the  defendants  in  the  bill  of  fore- 
closure  neglected  to  make  the  payment  which  became  due  in  April, 
1841,  and  Slason  applied  to  Manly  to  carry  into  effect  the  agree* 
ment  made  between  them,  and  thereupon  Manly  executed  a  deed 
of  the  premises  to  Slason,  and  received  from  Slason  six  promissory 
notes,  the  first  being  for  the  amount  of  the  first  payment  required 
by  the  decree,  and  made  payable  on  demand,  and  the  others  being 
made  payable  at  the  respeetire  times  specified  in  the  decree  for  the 
payment  of  the  several  instalments ;  that  afterwards,  on  the  25th  of 
January,  1842,  Slason  conveyed  the  same  premises  to  the  defendant 
Ormsbee, — the  notes  from  Slason  to  Manly  being  unpaid, — upon 
condition,  that  Ormsbee  pay  the  amount  that  Slason  had  paid 
towards  the  premises  and  the  amount  remaining  due  according  to 
the  decree  of  foreclosure  in  favor  of  Manly  and  also  make  certam 
other  payments  specified  in  the  deed ;  that  Slason  and  Ormsbee  had 
wholly  foiled  to  pay  the  notes  executed  by  Slason  to  Manly ;  and 
that  Manly  had  assigned  the  notes  to  the  orator  Latlirop,  as  security 
for  an  existing  indebtedness. 

The  orators  prayed,  that  the  defendants  might  be  decreed  to  pay 
the  amount  due  upon  Slason's  notes,  or,  in  default  thereof,  execute 
to  the  orators  » conveyance  of  the  premises,  or  that  the  premises 
might  be  sold  and  the  proceeds  applied  to  the  payment  of  the  notes, 
and  for  general  relief. 

The  defendants  answered,  admitting  the  facts  substantially  as  al- 
leged in  the  bill, — Slason  insisting,  that  no  agreement  was  made  in 
reference  to  his  giving  security,  at  the  time  he  executed  the  notes 
to  Manly,  and  that  the  notes  were  received  in  full  satisfaction  and 
discharge  of  the  decree  of  foreclosure,  and  that  the  condition  in 
the  deed  executed  by  him  to  Ormsbee  was  not  inserted  for  the  pur- 
pose of  creating  a  lien  or  security  for  the  orators,  but  to  preserve 
the  rights  which  his  creditors  had  acquired  under  a  general  deed  of 
assignment  previously  executed  by  him, — and  Ormsbee  averring, 
that,  at  the  time  he  received  the  deed  from  Slason,  he  was  ignorant 
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of  the  particiilarfl  of  the  arrangement  between  Slaaon  and  Manly, 
and  that  he  did  not  know  what  security  Manly  had  taken,  nor  how 
much  Slason  had  paid  him. 

The  coart  of  chancety^— ^Williams,  Ch., — decreed,  that  the  de- 
fendants pay  to  the  orators  the  fall  mmoont  due  npon  Slason's  notes 
to  Manly,  by  a  day  specified,  and,  in  d«faalt  thereof,  that  the  ora« 
tors  hdd  the  premises  absoletely,  in  satisfaction  of  so  moch  of  the 
amount  due  to  them,  as  should  be  equal  to,  the  value  of  the  prem- 
ises,— to  be  ascertained  by  a  master.  From  this  decree  the  defend- 
ants appealed^ 

R.  Pitrpoini  for  orators. 

Manly,  the  vendoi^  of  the  prtsmises  to  Slason,  had  an  equitable 
lien  upon  the  premises,  in  the  hands  of  Slason,  or  of  any  purchaser 
with  notice,  for  the  amount  of  the  purchase  money.  And  the  con- 
sideration and  character  of  the  conveyance  from  Slason  to  Ormsbee 
affect  Ormsbel^  with  noticift  and  confirm  the  \\th  of  Manly,  tn 
England  the  vendor  has  an  equitable  Hen  upon  the  premises  sold, 
for  the  purchase  money.  Cappin  v.  Coppin,  2  P.  Wms.  291.  Aus^ 
ten  V.  Adbey,  6  Ves.  475i  Nairn  v.  Frowst,  lb.  752.  Maekreth 
V.  Simmons,  15  Yes.  329.  Grant  V.  Millsy  2  Ves.  &  B.  306.  Sz 
parte  Peake,  1  Madd.  R.  346.  Ex  parte  Learing,  2  Itose  7&. 
Winter  v.  Ld.  Anson,  3  Rdss.  488.  Topman  v.  Constantine,  Taml. 
135.  Lemon  v.  WkUtesf^  4  Ross.  423.  Story's  Eq.  ^^  1217-1228. 
In  this  state,  in  Paris  V.  Vail,  18  Vt  283>  RsbnELb,  J.,  refers  to 
the  vendor's  lien  as  a  familiar  rute  of  decisioki,  both  in  law  akid 
chancery.  In  New  York  the  vendor  has  an  equitable  lien  Upon  this 
land  and  improvements.  Oaram  v.  Oreen,  1  Johns.  Ch.  R.  308. 
White  V.  WilUams,  1  Paige  502.  Fish  V.  Homland,  lb.  20.  In 
Tennessee  the  same  rule  prevails.  Ross  v.  Wkibon,  6  Yerg.  50. 
Oxemkam  v.  Esdaile,  3  Young  de.  Yerg.  262.  The  Bamn  rule  pre- 
vails in  Kentucky.  Ovfton  v.  Mitchell,  4  Bibb  239.  Ewbank  v. 
jeef/oii,  5  Monr.  287.  Oallaway  ^.  HamiUon^  I  DuktL  S76.  Oreemup 
V.  Strong,  1  Bibb  590.  Meeh^s  Heirs  V.  Eal^,  2  J.  J.  Marsh.  330. 
Voories  v.  Jnstone,  4  Bibb  354.  So  in  Maryland  WUU  v.  Casa- 
wme,  1  Har.  &  J.  106.  GhiseKn  v.  Ferguson,  4  lb.  522.  So  in 
Virginia.  Taylor  v.  Adams,  Gilm.  329.  Graves  v.  McCaU,  1  Call 
414.  Handle^  v.  Lyons,  1  Mumf.  342.  So  in  North  Carolina. 
35 
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Henderson  ▼.  Stewart,  4  Hawk.  256.  Henneway  v.  Woolfolk^ 
3  Hayv.  197.  And  so  in  Connecticut  Watson  v.  Tfe//5,  5  Conn. 
468.    2Sw.  Dig.  115. 

The  vendor  retains  his  lien  apon  the  land  against  all  having  no- 
tice thereof,  anless  he  have  done  something,  which  evinces  his  in- 
tention to  abandon  it.  And  he  may  resort  to  chancery  in  the  first 
instance,  to  enforce  his  lien,  without  any  prerious  suit  upon  the 
notes  given  for  the  purchase  money.  And  his  lien  is  not  waived  by 
taking  the  individual  notes  of  the  vendee  for  the  purchase  money. 
Clark  V.  Hunt,  3  J.  J.  Marsh.  558.  Fish  ▼.  Howland,  1  Paige  20. 
Johnson  v.  Thompson,  4  J.  J.  Marsh.  382.  Eshndge  y.  McClure, 
2  Yerg.  85.  White  v.  Williams,  I  Paige  462.  Garson  ▼.  Green, 
I  Johns.  Cb.  R.  30&.  Cox  v.  Fenwiek,  3  Bibb  188.  Mackreth  v. 
Simmons,  15  Yes.  329.  Grant  v.  Mills.  2  Yes.  d&  B.  306.  Ez  parte 
Peake,  1  Madd.  R.  364. 

The  orators  farther  contend,  that  by  the  terms  of  the  condition  of 
Slason's  deed,  Manly  is  entitled  to  payment  of  the  sum  due  to  him, 
or  the  land,  and  that  a  court  of  equity  will  treat  Ormsbee  as  the 
trustee  of  Manly  and  compel  the  application  of  the  land  to  the  ex- 
tinguishment of  the  debt  due  for  the  purchase. 

J5.  Zr.  Ormsbee  for  defendants. 

It  appears  from  the  case,  that  the  orators  had  no  expectation  of 
relying  upon  the  land  as  security  for  the  payment  of  the  purchase 
money  at  the  time  of  the  sale  to  Slason,  nor  had  Slason  any  idea  of 
giving  such  security,  or  that  it  was  required.  Neither  was  it  the 
itttention  of  Ormsbee  to  give  such  security  to  the  orators,  at  the  time 
he  recefved  the  deed  from  Slason,  nor  at  that  time  was  it  Slason's 
intention  to  take  such  security  for  the  benefit  of  the  orators.  The 
notes  of  Slason  were  received  in  payment ;  and  therefore  the  case 
does  not  come  within  the  decisions  cited  from  the  English  courts 
and  those  from  the  American  States.  To  establish  tiie  doctrine 
claimed  by  the  orators  would  contravene  the  settled  policy  of  this 
State;  which  is,  to  make  the  title  to  real  estate  and  all  incum- 
brances upon  it  matter  of  record. 

Neither  of  the  defendants  can  justly  be  considered  as  the  trustee 
of  tfic  orators. 
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The  opinion  of  the  court  was  delirered  by 

Rkdpicld,  J.  The  principal  qaestion  discussed  in  the  present 
case  is,  how  far  the  vendor  of  real  estate  has  a  lien  for  the  purchase 
monej.  It  was  said,  in^argament,  indeed,  that  the  bill,  in  this  case^ 
was  not  appropriate  to  any  such  redress.  But  all  the  facts,  neces- 
sary to  the  creating  sach  a  right,  being  alleged  in  the  bill,  and  the 
prayer  of  the  bill  being  consistent  with  such  relief,  we  do  not  think 
the  fact,  that  redress  was  primarily  sought  upon  another  ground,  any 
obstacle  to  the  relief  now  asked.  And  as  the  only  ground  of  relief, 
upon  which  the  plaintiff  could  prevail,  is  that  of  the  vendor's'  lien 
for  the  purchase  money,  we  come  at  once  to  its  consideration. 

There  can  be  no  doubt,  that  the  existence  of  such  a  lien  is  among 
the  settled  doctrines  of  the  Englbh  chancery.  That  has  long  been 
a  conceded  point.  And  it  seems  now  to  be  equally  well  settled  in 
the  English  courts  of  chancery,  that  the  vendee  of  real  estate,  ader 
paying  the  purchase  money,  acquires  a  lien  upon  the  estate,  before 
its  conveyance,  as  against  all  but  bona  fide  purchasers,  without  no- 
tice. This  limitation  attaches  to  the  lien  of  the  vendor  for  the  pur- 
chase money  also.  2  Story's  Eq.  Jur.  <^<^  788,  789,  1217,  and  fol- 
lowing sections  and  notes.  The  subject  will  also  be  found  fully  and 
thoroughly  discussed  and  digested  by  Judge  Metcalf,  in  his  edi- 
tion of  Yelverton,  in  a  very  elaborate  and  valuable  note  to  the  case 
of  an  hoetler,  p.  66.  It  will  hardly  be  necessary  to  advert,  in  detail, 
to  the  numerous  decided  cases  upon  this  subject,  in  the  English 
books.  There  has  been  constant  discussion  there,  as  to  what  shall 
amount  to  a  waiver  of  such  lieo.  Indeed,  that  has  been  a  difficult 
subject,  in  the  English  courts,  as  to  all  liens.  The  note  of  Judge 
Metcalf  is  addressed  principally  to  the  elucidation  of  that  point.  It 
is  there  shown  very  clearly,  that  the  English  cases,  which  attempted 
to  make  out  that  a  waiver  of  the  lien  occurred  in  every  case,  where 
any  special  contract  as  to  the  price  was  made  between  the  parties, 
even  as  to  the  time  of  payment,  was  untenable  and  subversive  of  the 
very  basis  of  all  liens,  that  is,  security  to  the  creditor.  It  is  un* 
doubtedly  true,  that  in  order  to  have  a  special  contract  amount  to 
a  waiver  of  a  lien,  it  must  be  to  some  extent  inconsisUfU  with  the 
cmixnued  existence  of  such  Hen,  and  thus  show  a  virtual  understancU 
ing  between  the  parties,  that  the  lien  shall  be  waived.  We  should 
not  be  prepared  to  say,  that  this  lien  depended  upon  the  contract,  or 
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the  probable  expeotatioQ  of  tb^  partieSi  in  th^  outset  For  if  that 
rule  were  to  be  adopted,  there  would  remain  few  cases,  to  which  the 
rale  wotrid  apply,  as  said  by  Walworth,  Ch.,  ia  Fish  7,  Holland, 
1  Paige  20.  for  if  the  TeRdoi  supposed  there  would  be  any  neces- 
sity to  resort  to  such  lien,  he  woidd  ordiRafily  take  a  fin^mal  mort* 
gage.  And  it  is  qo  doubt  true,  that  many  of  our  citizens  are  wboUy 
uninformed  of  any  such  lien ;  and  the  same  is  no  doubt  true  of  many 
other  rights,  which  nevertheless  exist,  by  way  of  lien, — as  the  right  to 
refuse  to  deliver  goods  sold,  until  the  price  is  paid^^  and  the  right  to 
atop  thein  tn  transitu. 

The  doctrine  of  Hen  does  not  depend  at  all  upon  any  supposed 
express  contract  of  the  parties,  or  upon  any  implied  understanding, 
unless  it  is  in  regard  to  the  waiver  of  such  liens,  but  upon  custom^ 
usage,  and  general  law*  And  when  it  exists,  it  is  not  essential,  that 
it  should  have  been  in  the  contemplation  of  the  parties;  for  if  so, 
each  case  must  be  decided  upon  its  own  circumstances,  and  the 
right  of  a  tavemer,  or  manufacturer,  ^o  ^^  security  of  a  lien,  won)d 
depend  upon  his  knowledge  of  the  law  and  his  want  of  confidence 
in  his  customers.  These  liens,  as  a  general  thing,  are  intended  for 
the  better  security  and  encouragement  of  particular  cli^sses  of  trade 
and  business,  and  are  in  fact  fnost  important,  in  those  very  cases, 
where  the  creditor  finds  his  debtor  unworthy  of  that  fqll  confidence, 
which  had  been  incautiously,  perhaps,  extended  to  him,  and  also  to 
prevent  the  necessity  of  constant  inquiry  into  personal  rei^nsibility 
in  small  matters.  Liens  in  general  are  important  for  thp  enconr* 
agement  of  business,  and,  to  answpr  that  end,  moat  depend  upon 
general  law,  and  not  upon  each  particular  case.  So  of  the  lien  in 
this  particular  class  of  cases,  its  foundaticm  exists  in  the  general 
principles  of  equity  and  moral  justice,  by  which  the  seller  is  entitled 
to  hold  on  upon  the  estate,  until  he  gets  the  price ;  and  to  answer 
its  main  purpose,  it  must  be  general  and  uniform,  unless  waived. 
These  principles  are  distinctly  recognized  in  2  Story  £q.  Jnr.,  p. 
405,  466,  §  1220  et  seq.;  Oilman  ▼.  Brown,  1  Iffason  212;  Hughes 
V.  Kearney,  1  Sch.  d&  Lefr.  132.  Lord  Rbdesdalb,  chancellor, 
says,  an  attempt  to  hold  the  estate  without  the  payment  of  the  pur» 
chase  money  is  **prinui  fade  a  fraud ;  it  would  li^  on  him  to  show 
it  was  not  a  fraud.  So  it  lies  on  the  purchaser  to  show,  that  the 
vendor  agreed  to  rest  on  the  collateral  security ;  prima  facie  t}i^ 
purchase  money  is  a  lien  on  the  lands." 
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In  Mackretk  ▼.  Sfimmms^  15  Ves.  349,  Lord  Chancellor  £u>on 
sajs,  after  an  elaborate  review  of  the  aothorities  from  the  ease  of 
Heam  ▼.  Botelers,  Carey  25,  downwards,  in  regard  to  this  sobjeol : 
"  From  all  these  authorities  the  inference  is,  that,  generally  speak« 
ing,  there  is  such  a  lien."  In  Garsan  ▼.  Greeny  1  Johns.  Ch.  R. 
306,  Chancellor  Kent  says,  **  Prima  facie  the  purchase  money  is  a 
Hen  on  the  land,  and  it  rests  on  the  purchaser  to  show,  that  the  ?en* 
dor  agreed  to  rest  on  other  security."  The  lien  of  partners,  and 
through  them  of  the  partnership  creditors,  depends  in  no  sense  upon 
the  knowledge  or  the  expectation  of  the  parties,  and  so  of  almost  all 
constructive  or  implied  trusts,  or  liens. 

It  is  then  incumbent  upon  the  defendant,  in  a  case  like  the  pres- 
ent, to  show  either  an  express  or  implied  waiver  of  this  lien.  What 
shall  amount  to  such  waiver  is  not  fully  settled,  perhaps.  In  the 
Roman  law,  from  which  the  chancer^  courts,  no  doubt,  derived  this 
Qotioii  of  giving  the  vendor  a  lien  ft>r  the  purchase  money  of  rea| 
estate,  the  mere  taking  of  a  security  of  the  vendee,  for  the  purchase 
money,  is  a  waiver  of  the  lien ;  but  in  equity,  such  security,  even 
hj  way  of  a  bi)l  endorsed  by  a  third  person,  is  not>  of  necessity,  a 
waiver,  even  although  secured  to  be  paid  at  a  future  day,  or  not  pn^ 
til  after  the  death  of  the  purchaser.  And  this  lien  is  good  againsl 
all  subsequent  purchasers  and  incumbrancers,  with  notice  that  the 
purchase  money  remains  unpaid.  2  Story's  £q.  Jur.  473, 474, 476, 
^^  1225-1228,  and  notes  aqd  numerous  ca^s  there  cited,  both 
English  and  America^.  But,  perhaps,  it  may  be  considered  as  noif 
settled,  that  the  taking  of  security,  beyond  that  of  the  vendee, 
whether  personal,  or  by  way  of  mortgage  upon  the  same  or  othef 
real  estate,  or  by  pledge  or  mortgage  of  personal  estafe,  either  fof 
the  whole  or  part  of  the  purchase  money,  will  ordinarily  be  esteemed 
sufficient  evidence  of  a  waiver  of  the  lien,  although  by  no  means 
conclusive.  One  of  the  strongest  cases  to  be  found  in  the  books,  ii) 
favor  of  maintaining  this  lien,  is  that  of  Winter  ▼.  Lord  Anson, 
8  Russell  488,  before  Lord  Lyndhnrst,  in  1827,  reversing  the  de* 
aision  of  the  Vice  Chancellor.  S,  C,  1  Simons  6l  Stewart  434. 
The  rule  laid  down  by  Lord  Lyndhubst  is,  that  although  the  pur- 
chase money  was  secured  by  the  bond  of  the  purchaser,  and  to  re- 
main so  during  the  life  of  the  vendor;  and  although  the  conveyance 
expressed,  that  the  purchase  money  had  been  paid,  and  the  ven^fir'^ 
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receipt,  to  thai  effect,  toas  endorsed  on  the  conveyanu,  still  that  the 
liea  upon  the  land  oontiDaed  until  the  bond  was  paid.  If  I  were  to 
form  an  opinion  of  the  probable  intention  of  the  parties^  in  regard 
to  the  wairer  of  the  lien,  from  the  facts  in  the  case,  which,  indeed, 
shoold  govern,  I  should  certainly  quite  as  much  incline  to  the  opin- 
ion of  the  vice  chancellor,  Sir  John  Lbach,  as  to  that  of  the  chan* 
cellor.  But  we  are  not  aware,  that  the  decision  of  the  chancellor 
has  been  seriously  questioned,  although  it  is,  no  doubt,  carrying  the 
doctrine  to  its  utmost  verge.  There  is  nothing  in  the  present  case, 
which  we  could  in  any  sense  consider  a  waiver  of  the  lien.  And  no 
question  can  be  made,  that  the  defendant  Ormsbee  must  be  affected 
with  constructive  notice  of  the  non-payment  of  the  purchase  money. 
The  deed  of  the  premises  contained  an  express  provision,  that 
Ormsbee  shall  pay  to  Slason  the  a$Mtmt  then  due  to  the  orator  for 
the  purchau  money,  which  would  be  sufficient  to  put  Ormsbee  on 
inquiry  how  much.  Indeed,  Ormsbee  admits,  in  his  answer,  that  he 
expected  some  portion  of  the  purchase  money  remained  unpaid,  but 
how  much,  and  how  it  was  secured,  he  did  not  know.  This  is  just 
that  kind  of  notice,  which  should  have  put  him  upon  inquiry. 

But  the  defendants  have  made  a  chief  reliance,  in  the  argument, 
upon  the  proposition,  that  the  doctrine  of  equitable  liens,  in  favor  of 
the  vendor  of  real  estate,  was  not  applicable  to  our  laws,  and  should 
not  be  here  enforced.  It  is  true,  no  doubt,  that  the  existence  of  any 
such  lien  has  not  very  generally  been  regarded  by  the  parties  to  con- 
tracts of  that  kind,  in  this  state.  It  has  not  before,  to  our  knowl- 
edge, been  brought  before  this  court  But  there  can  be  no  doubt, 
we  apprehend,  that  it  is  a  highly  equitable  doctrine,  and  eminently 
eonsistent  with  the  most  perfect  notions  of  moral  justice.  It  has 
existed  in  the  English  equity  courts  for  centuries.  It  has  been 
adopted  in  most  of  the  American  states,  whose  equity  systems  may 
be  regarded  as  at  all  settled,  and  in  the  national  courts.  Ross  v. 
Whitson,  6  Yerg.  50.  Outlaw  v.  Mitchell,  4  Bibb  239.  Ewbank 
V.  Reston,  5  Munro  287.  White  v.  Casanave,  1  Har.  &,  John.  106. 
GhiseUn  v.  Ferguson,  4  lb.  522.  Graves  v.  M'Call,  1  Call  414. 
Galloway  v.  Hamilton,  I  Dana  576.  Handky  v.  Lyons,  ]  Munf. 
342.  Wynne  v.  AUston,  Dev.  Eq.  163.  Henderson-^,  Stuart,  4 
Hawkes  256.  Watson  v.  Wells,  5  Conn.  468.  Greenup  v.  Strong, 
1  Bibb  590.  Meek's   Heirs  v.  Ealy,2  J.  J.  Marsh.  330.     Voorhies 
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Y.  Instone^  4  Bibb  354.  Garsan  r.  Cfreen,  supra ;  Bailey  y.  Chun* 
leaf,  7  Wheat  46,  50.  And  the  same  principle  is  again  recognized 
by  Mr.  Jastice  McLean,  in  MeLeam  ▼.  McLelUm^  10  Pet.  R.  035; 
— and  numerous  other  cases  might  be  cited. 

That  the  existence  of  these  liens  is  inconsistent  with  our  registry 
»  or  attachment  laws  is  an  objection  no  more  formidable,  than  exists 
from  the  same  source  against  most  constractive  or  implied  trusts  and 
Hens,  existing  in  or  growing  oat  of  the  numerous  equitable  rights, 
peculiar  to  real  estate,  and  which  have  nevertheless  been  regarded 
and  enforced,  in  this  state,  upon  the  settled  principles  of  the  English 
chancery.  An  absolute  deed  of  land,  with  a  parol  defeasance,  for 
the  security  of  a  debt,  is  of  this  character.  So  are  all  resulting 
trusts,  in  favor  of  the  person  paying  the  consideration  money  for  a 
deed  of  land,  executed  to  some  third  person.  And  this  right  has 
been  enforced  in  favor  of  a  married  woman  even ;  Pinney  v.  Fellows^ 
15  Yt.  525;  where  the  whole  subject  of  resulting  trusts  is  very  elab- 
orately and  satisfactorily  discussed,  and  the  authorities,  bearing  up- 
on that  point,  learnedly  digested  by  Bennett,  J. 

Any  argument,  which  is  attempted  to  be  drawn  from  the  statute 
of  frauds,  is  equally  applicable  to  the  English  statute.  But  many 
cases,  coming,  in  terms,  within  that  statute,  have  been  saved  from 
its  operation  by  courts  of  equity.  Such  are  cases  of  part  perform- 
ance of  the  contract,  the  deposit  of  title  deeds,  to  secure  a  debt,  &c. 
The  payment  of  the  price  of  land,  before  the  execution!  of  the  con- 
veyance, and  the  execution  of  the  conveyance,  without  the  payment 
of  the  price,  as  well  as  the  execution  of  an  absolute  deed,  for  the 
security  of  a  debt,  and  all  resulting  trusts,  and  many  others,  are  of 
this  character.  It  has  been  urged,  that  the  existence  of  such  a  lien 
will  unreasonably  clog  the  free  circulation  of  property,  and  thai  it  is 
otherwise  inconsistent  with  our  habits  of  bosiness,  and  modes  of 
conveyance.  But  such  an  objection,  if,  indeed,  it  be  properly  com- 
prehended by  the  court,  seems  far  too  uncertain  and  indefinite  to 
form  any  just  ground  of  decision  in  a  court  of  jastice.  We,  how- 
ever, apprehend  no  serious  embarrassment  will  result  to  the  com- 
munity from  the  determination  here  made.  This  lien  can  only  be 
enforced  in  a  court  of  equity,  where  all  equitable  considerations  wiH 
be  open  to  both  parties.  The  cases  will  be  few,  and  to  entttie  the 
plaintiff  to  redress,  he  must  show  a  case  of  manrfest  eqtrity,  tir  proof, 
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and  in  principle.  In  my  judgment,  fittch  a  rale  is  faf  less  in  danger 
of  being  abused  to  the  public  detriment,  than  are  stringent  rules  of 
law,  enforced  with  an  iron  hand,  through  fear  of  relaxation.  But  I 
am  not  specially  fearful  of  the  abuse  of  the  law,  from  rigid  adher- 
ence to  principle}  as  evolved  from  the  decided  cases.  Tbeire  is  in 
oar  day,  perhaps,  more  danger  of  too  great  and  sudden  departure 
from  the  ancient  landmarks  of  the  sages  of  the  law,  which  have  been 
long  tried,  atid  become  easy  and  comfortable,  in  pursuit  of  the  ignes 
fatui  of  modern  progress  and  innovation.  We  should  not  have  felt 
called  upon  to  say  any  thing  upon  thu  portion  of  the  case,  had  it  not 
been  for  the  great  iteal  and  evident  sincerity  with  which  these  con<- 
eiderations  were  pressed  upon  the  court. 


QisoaGE  T.  Hodges  v.  Samuel  Griggs  and  Rev^sn  R.  Thrall. 

[Ik  Chancbrt.] 

If  One  bftve  all  iliter6it  in  property,  to  which  two  different  penona  dahn  title, 
and  which  ia  dependent  opon  the  validity  of  the  claim  of  one  of  them,  he  may 
aaatain  a  bill  in  chancery,  to  compel  them  to  afloat  by  lit^tion  their  feapect- 
ite  righu.    i 

Where  the  pvvehaaer  of  a  farm,  Upon  which  diere  waa  an  attachment  in  fitter  of 
a  creditor  of  a  former  owner,  gave  a  promiaaorjp  note  to  the  Vendori  ft>r  a  por- 
tion  of  the  pnrchaae  money,  Which  Waa  to  become  void  in  caae  the  attachment 
ahould  be  valid,  and  the  attaching  creditor  obtained  judgment  and  levied  hie 
eiecntion  npon  the  land  attached,  it  Was  held,  that  the  holder  of  the  note  might 
Saataln  a  bill  in  chancefy  against  the  maker  of  the  note  and  the  attaching  cred- 
Iter,  to  compel  an  adjoitment,  by  a  suit  at  law  between  them,  of  their  respect- 
ive rights  to  the  landi 

Afpbal  from  the  court  of  chancery.  The  orator  alleged,  in  his 
bill,  that  the  defendant  OriggSi  on  the  20th  of  April,  1833,  having 
t>nrchased  a  farm  of  one  fienry  A.  Allen,  executed  to  him  his  prom- 
issory note  for  9370.77,  as  part  of  the  consideration,  which  was 
tnade  subject  to  a  condition,  that  Griggs  should  retain  that  amount 
t»f  the  purchase  mon^iy  as  security  agaidst  a  claim  which  the  defend- 
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ant  Thrall  had  apon  said  fann  by  an  aUachment  in  his  favor  against 
Oliver  Allen^  a  former  owner  of  the  farm,  and  that  Griggs  should 
not  be  required  to  pay  that  amount^  until  the  land  should  be  freed 
from  the  attaehment^  or  he  be  secured  against  it  to  his  satisfaction ; 
that  the  orator  had  become  the  owner  of  said  note;  that  Griggs  and 
those  claiming  under  him  had  ever  remained  in  peaceable  possession 
of  the  farm ;  that  Thrall  had  taken  no  means  to  enforce  his  claim 
to  the  farm,  and  that  he  had  in  fact  no  valid  claim  to  it ;  but  that 
Thrall  refused  to  execute  a  quitclaim  deed  of  the  farm  to  Griggs, 
although  requested  by  the  orator  to  do  so,  and  that  Griggs  refused  to 
pay  the  note,  while  the  claim  of  Thrall  was  outstanding.  And  the 
orator  prayed,  that  Thrall  might  be  decreed  to  release  his  claim  to 
the  farm  to  Griggs,  upon  such  conditions  as  should  be  equitable, 
and  that  Griggs  might  be  decreed  to  pay  the  amount  due  upon  his 
note,  and  for  general  relief. 

The  bill  was  taken  as  confessed  as  to  Origgs.  Thrall  answeredj 
alleging,  that  Oliver  Allen,  the  former  owner  of  the  farm,  was  in-" 
debted  to  him  on  a  promissory  note  for  9413,46,  dated  April  14, 
1830  J  that  on  the  20th  of  April,  1833,  he  caused  the  farm  in  ques- 
tion to  be  attached,  in  a  suit  upon  said  note,  as  the  property  of  01i« 
ver  Allen  {  that  Oliver  Allen  had  previously  conveyed  the  farm  to 
Henry  A»  Allen,-^which  conveyance  he  alleged  to  be  fraudulent 
and  void ;  and  that  he  obtained  final  judgment  in  his  suit  against 
Oliver  Allen,  and  in  1841  caused  the  execution  obtained  by  him  to 
be  levied  upon  a  portion  of  the  farm. 

The  court  of  chancery  dismissed  the  bill;  from  which  decree  the 
orator  appealed* 

JR.  Pierpnni  for  orator* 

Thrall  4*  P<n^  for  defendanUi 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  &rm  being,  at  the  time  it  was  sold  by  Henry 
A.  Allen  to  Griggs,  incumbered  by  Hr.  Thrall's  attachment  against 
Oliver  Allen,  it  was  provided  in  the  note  now  in  question,  that 
Griggs  should  retain  that  amount  of  the  purchase  money  for  the 
farm  in  his  own  hands,  as  a  security  against  ThralPs  attachment ; 
d6 
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and  Griggs  was  not  to  pay  the  note^  nntfl  he  was  secured  against 
Thrall's  claim  to  his  satisfaction,  or  until  the  land  was  freed  from 
the  attachment.  The  bill  is  taken  as  confessed  by  Griggs ;  and 
Thrall,  in  his  answer,  sets  up  his  claim  of  title  by  means  of  his  levy 
against  Oliver  Allen,  in  1841 ;  and  insists,  that  the  conveyance  from 
Olif  er  Allen  to  Henry  A.  Allen  was  fraudulent. 

It  is  alleged  in  the  bill,  that  Griggs,  and  those  claiming  under 
him,  have  always  remained  in  the  quiet  and  peaceable  possession  of 
the  entire  farm,  and  that  Thrall  has  never  taken  any  measures  to 
get  into  possession  under  the  levy  of  his  execution,  and  that,  upon 
application,  he  refuses  to  release  his  claim  of  title  to  Griggs.  Thrall 
does  not  answer  these  allegations  in  the  bill,  but  simply  sets  up  his 
claim  of  title  in  his  answer.  Though  the  orator  has  the  title  to  the 
note  in  question,  yet  he  cannot  enforce  it  against  Griggs,  so  long  as 
his  title  is  incum|}jered  by  Thrall's  attachment  and  levy  against  Oli- 
ver Allen.  This  note  is  effectually  locked  up,  and  has  in  fact  re> 
mained  so  for  years.  At  law  it  must  remain  in  that  situation,  so 
long  as  it  shall  please  Thrall  to  let  his  claim  of  title  sleep.  The 
orator's  right  to  enforce  payment  of  the  note  is  dependent  upon 
Thrall's  title ;  and  it  would  be  a  reproach  to  the  law,  if  the  orator 
had  no  means  of  determining,  whether  there  is  any  value  in  his 
note.  To  determine  this,  the  validity  of  Thrall's  title  must  be  tested. 
If  a  man  have  an  equitable  right,  chancery  will  find  means  to  give* 
him  relief. 

This  case,  though  probably  new  in  its  facts,  yet  calls  for  no  new 
principle  of  chancery  law,  but  simply  for  the  application  of  a  well 
known  and  long  established  principle  to  a  new  instance.  The  ora- 
tor has  in  equity  an  interest  in  the  title  to  that  portion  of  the  farm^ 
which  Thrall  has  levied  his  execution  upon,  inasmuch  as  the  value 
of  his  note  is  dependent  upon  that  title ;  and  his  interest  must  await 
the  result  of  the  title  claimed  by  Thrall.  So  long  as  this  cloud  is 
hanging  over  Griggs'  title,  he  is  protected  from  the  payment  of  his 
note;  and  this  operates  to  the  injury  of  the  orator,  and  consequently 
the  orator  has  an  interest  in  having  the  title  settled ;  and  we  think, 
especially  in  a  case  Hke  this,  the  orator  must  have  the  right  to  come 
into  chancery  to  compel  a  settlement  of  the  title. 

If  Thrd!  ^xpecU  to  assert  his  tide,  he  has  been  guihy  of  gross 
delay.    It  is  now  some  seven  or  eight  years  since  his  levy,  and  no 
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measares  hare  been  adopted  to  enforce  his  rights.  If  no  one  were 
affected  bj  the  delay  bot  himselfi  all  would  be  well ;  but  when  such 
delay  prejudices  the  rights  of  another  person,  chancery  may  well 
compel  action^  if  it  hare  been  unreasonably  delayed. 

The  resolt  most  be  a  reversal  of  the  decree  of  the  chancellor  as 
to  Thrall,  with  costs  in  this  court,  and  the  cause  be  remanded  to  the 
court  of  chancery,  with  instructions  that  that  court  enter  a  decree 
against  the  defendant  Thrall,  requiring  that  he  shall  make  his  elec- 
tion to  commence  and  prosecute,  either  at  law,  or  in  chancery,  a^ 
suit  to  final  judgment,  to  settle  his  title  to  that  portion  of  the  farm 
COT ered  by  this  defendant's  levy  against  01i?er  Allen,  by  some  short 
day  to  be  fixed  by  the  chancellor ;  and  if  he  shall  neglect  or  omit 
either  to  commence  a  suit,  or  prosecute  it  to  final  judgment,  by  the 
time  fixed  by  the  chancellor,  or  if,  haring  elected  to  commence  such 
suit,  shall  fail  to  establish  his  title,  then,  upon  either  event,  the 
chancellor  to  decree,  that  said  Thrall  convey  by  a  valid  quitclaim 
deed,  duly  executed  by  him,  all  the  right  and  title,  which  he  ac- 
quired to  the  premises  by  means  of  his  attachment  and  levy  against 
Oliver  Allen,  to  Samuel  Griggs,  his  heirs  and  assigns,  in  fee,  by 
some  time  to  be  fixed  by  the  chancellor,  and  be  perpetually  enjoined, 
both  in  law  and  in  chancery,  from  setting  up  any  title  thereto  under 
his  said  attachment  and  levy,  under  such  penalty,  as  the  chancellor 
shall  prescribe ;  and  the  decree  of  the  chancellor  as  to  Griggs  is  re* 
versed, — the  chancellor  to  retain  the  bill  to  await  the  result  in  rela> 
tion  to  the  establishment  of  Thrall's  title,  and,  if  not  established,  to 
pass  a  decree  according  to  this  mandate ;  bat  if  established,  the  bill 
to  be  dismissed. 
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Leonard  Sargeant  v.  Town  of  Sunderland. 

Wben  an  A^Kcation  k  made  to  Ibe  probate  eonrt  lor  the  appomtmeDt  of  a  goar- 
dian  oyer  .a  ipendthrift,  it  is  do  ^bjeotioii  to  the  right  of  the  jodge  of  probate  to 
reeoyer  bii  f^m  for  iipBbg  a  etaanuaiiUm  ibr  ap  ii^qiiiiitiop*  that  the  ajpplica-  • 
tion  wee  inenffiGient  to  authorise  anj  aclioii  by  tbepoba^  Qamt 

A  jadge  of  pi>>bate  may  recorer^  m  an  actum  qd  book  jRoooiu^t,  ({^e  ^eea  allo^wed 
him  by  atatote  for  bif  jadio^  peryieef. 

The  plaiatiif,  in  an  action  on  book  ncoonnt,  may  teatlfy  to  the  laet  of  a  payment 
upon  the  acconnt  by  the  d^endant;  and,  if  the  fact  of  tfie  payment  be  foni^ 
npon  hia  teatioiony,  be  may  ^r^  .t|»e  bfi;pefi|  ^f  jt,  |o  a^oid  the  effect  of  the 
atatnte  of  limitation^. 

If  the  treaaarer  of  a  town  uuke  a  payment  upon  a  debt  due  from  the  tawn,  it  will 
be  preaomed,  in  the  abaence  of  all  proof  tp  the  GOj^tjfVj,  that  tbe  ftijSfifif4> 
waa  made  with  the  apj^rpbation  (^  t|ie  fffff^ 
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Book  Account.  The  plaintiff's  writ  bore  date  October  26, 
1844.  Judgment  to  account  was  rendered  in  the  county  court,  and 
an  auditor  was  appointed,  who  reported  the  foots  substantially  as 
follows. 

The  plaintiff's  account  was  for  serrices  and  disbursements  as  an 
attorney,  from  18S0  to  1835,  except  the  last  item,  which  accrued  in 
December,  1843,  and  which  was  for  fees,  as  judge  of  probate,  for  issu- 
ing a  commission  upon  an  application  for  inquisition  in  reference  to 
a  person  represented  by  the  of  erseer  of  the  poor  of  Sunderland  to  be 
so  much  impaired  in  intellect,  as  to  be  incapable  of  managing  for 
himself.  The  plaintiff  gave  credit  for  a  payment  of  $6,00  in  Feb- 
ruary, 1833,  a  payment  of  $3,00  in  1838,  and  a  payment  of  $6,00 
in  1839.  The  defendants  insisted,  that  the  whole  of  the  plaintiff's 
claim  was  barred  by  the  statute  of  limitations,  except  the  last  item, 
and  that  that  was  not  a  raJid  charge,  for  the  reason,  that  the  appli- 
cation, upon  which  the  proceedlnjp  of  the  probate  court  were  insti- 
tuted, was  insufficient  to  authorize  the  issuing  of  a  commission  to 
make  inquisition.  It  appeared  from  the  plaintiff's  testimony  alone, 
no  entry  having  been  made  upon  his  book,  that  the  sum  of  $6,00, 
credited  by  him  as  haring  been  receifed  in  1839,  was  paid  in  that 
year, — but  at  what  time  in  the  year  did  not  appear, — by  James  A. 
Qraves,  who  was  then  treasurer  of  the  town  of  Sunderland.  And 
it  appeared  from  the  testimony  on  the  part  of  the  defendants,  that 
the  sum  of  $6,00,  credited  as  having  been  received  in  February, 
1833,  was  also  paid  by  Graves,  who  was  then  treasurer  of  the  town. 
The  auditor  found,  that  there  was  a  balance  due  to  the  plaintiff  of 
$94,17,  but  referred  to  the  court  the  question  as  to  the  plaintiff's 
right  to  recover,  upon  the  facts  above  stated. 

The  county  court,  June  Term,  1847, — ^Kellogg,  J.,  presiding, — 
accepted  the  report  and  rendered  judgment  thereon  for  the  plaintiff, 
for^the  balance  found  due  by  the  auditor.  Exceptions  by  defend* 
ants. 

D.  Roberts,  Jr.,  for  defendants. 

It  is  not  competent  for  a  party  to  an  account,  apparently  barred 
by  the  statute  of  limitations,  to  revive  the  action  by  an  entry,  upon 
trial,  of  an  item  of  credit  within  six  years,  sustained  by  his  own 
oath  alone.    The  reason,  why  a  new  item  of  credit  has  the  efiecf  to 
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remove  the  itaiute  bar,  is^  that  the  transactton  denoted  by  the  credit 
is  "  eqoivaleat  to  a  new  promise  to  aecount  and  pay  the  balance 
due."  RsonfiLD,  J.,  in  Abbott  t.  Keith,  11  Vt  529.  Bat  a  party 
claimant  in  the  actiom  on  book  account  is  not  a  competent  witness 
to  prof e  a  new  promise^  to  take  the  case  oat  of  the  statute ;  Weed 
V.  Bishop,  7  Conn.  128 ;  Paul  r.  IVescott,  cited  by  Mattocks,  J*, 
in  McLaughlin  t.  Hill,  6  Vt.  20 ;  and  he  should  not  be  allowed, 
when  he  seeks  by  his  own  oath  to  establish  a  credit  made  at  the 
trial,  to  accomplish  that  indirectly,  which  the  law  will  not  allow  him 
directly  to  effect.  Gold  ▼.  Whitcomb,  14  Pick.  188.  Hancock  v. 
Cook,  18  lb.  30.    Penninum  t.  Rotch,  3  Met  216. 

But  the  treasurer  of  a  town  is  not  the  proper  officer  to  settle  and 
adjust  the  debts  of  the  town ;  such  duties  belong  to  the  selectmen. 
Re?.  St  c.  13,  ^  53.  It  may  be  doubted,  indeed,  whether  any  town 
officer  has  authority,  as  soch,  to  take  the  debt  of  the  town  out  of 
the  statute  of  limitations.  Peck  ▼.  Botsford,  7  Conn.  172,  178. 
Thompson  v.  Peters,  12  Wheat  565.  Middlebury  ▼.  Rood,  7  Vt. 
125. 

The  charge  made  in  December,  1843,  should  not  have  been  al- 
lowed, for  the  reascm,  that  the  application  was  so  defective  upon  its 
face,  as  not  to  warrant  any  proceedings  under  it  The  authority  of 
the  overseer  of  the  poor  to  bind  the  town  to  an  expense  of  this  kind 
exists  only  by  statute ;  and  the  statute  not  having  been  strictly  pur- 
sued, the  town  was  not  holden  to  pay  fees  to  the  judge  of  probate 
for  issuing  a  commission.  But  this  charge  cannot  revive  those  be- 
fore it,  since  there  were  no  other  proper  items,  either  of  debt,  or 
credit,  within  six  years.  CAtpsum  v.  Bates,  5  Vt  143.  Abbott  v. 
Keith,  11  Vt.  529. 

Sargeamt  Sp  Fowler  for  plaintiff. 

If  this  b  a  running  account,  it  is  taken  out  of  the  statute. 
Peachy  v.  Seaher,  38  E.  C.  L.  593.  Abbott  v.  Keith,  11  Vt.  525. 
The  objection  to  the  testimony  of  the  plaintiff  is  not  well  founded. 
Stevens  r.  Richards,  2  Aik.  SI,  Fay  etal.  v.  Green,  Ih.2S6.  The 
party  may  testify  to  all  things  necessary  to  an  examination  of  the 
case,  even  to  the  admission  of  the  opposite  party.  Reed  v.  Talford, 
10  Vt  668.  Bryan  v.  Ja€kson,  4  Conn.  288.  How  far  such  tes- 
timony  shall  gain  credit  is  a  question  for  the  auditor  to  determine. 
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Tbe  last  item  in  the  accoant,  beiog  for  judicial  services,  is  charge- 
able on  book^  and  may  be  recovered  in  this  action.  Sargeant  v. 
Peitibme,  I  Aik.  355.  The  right  of  coarts  to  receive  their  fees 
does  not  depend  apon  the  correctness  of  their  decisions,  or  the  le- 
gality of  the  plaintiff's  suit 

The  opini<m  of  the  court  was  delivered  by 

Kbllo€m>,  J.  This  was  an  action  on  book  account,  and  the  ques- 
tions presented  for  the  consideration  of  this  court  arise  upon  the 
auditor's  report.  The  county  court  rendered  judgment  upon  the 
report  for  the  plaintiff. 

It  is  urged,  in  opposition  to  the  judgment,  that  the  plaintiff's  ac- 
count is  barred  by  the  statute  of  limitations.  It  is  true,  that  the 
debit  side  of  the  plaintiff's  account  shows  all  the  charges,  except 
one,  to  have  been  of  more  than  six  years'  standing  anterior  to  the 
commencement  of  this  suit ;  and  consequently  the  statute  bar  must 
prevail,  unless  there  are  facts  disclosed  in  the  case,  which  save  it 
from  the  operation  of  the  statute.  This  bar  may  be  avoided  in 
various  ways.  If  there  are  mutual  charges  between  the  parties, 
continued  to  within  six  years  of  the  commencement  of  the  suit,  it 
constitutes  it  a  running  account  and  takes  it  out  of  the  statute  ;  so 
if  the  defendants  have,  within  six  years,  admitted  the  account  to  be 
due,  without  any  repudiation  of  it,  or  manifestation  of  an  unwilling- 
ness to  remain  holden  for  it,  it  is  such  a  recognition  of  the  same, 
as  will  save  it  from  the  operation  of  the  statute.  It  was  so  held  in 
Phelps  V.  Stewart,  12  Vt.  256.  So  if  the  defendants  have  made  pay- 
ments upon  the  account  generally,  within  six  years  next  before  the 
commencement  of  the  suit,  it  will  be  a  sufficient  admission  of  in- 
debtedness upon  the  account  to  avoid  the  statute  bar. 

It  appears  from  the  plaintiff's  account,  that  in  December,  1S43, 
he  rendered  services  for  the  defendants,  and  charged  the  same. 
This,  however,  is  resisted^  upon  the  ground  that  the  application  to 
the  probate  court  did  not  authorize  any  proceedings  under  it.  If  it 
be  admitted,  that  the  written  application  to  the  probate  court  was 
insufficient  to  sustain  a  commission  for  inquisition  and  the  appoint- 
ment of  a  guardian,  it  will  by  no  means  follow,  that  the  plaintiff  is 
not  entitled  to  compensation  for  a  commission  for  inquisition,  issued 
upon  such  application.    The  right  to  compensation  cannot  be  made 
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to  depend  upon  the  soffioiencj  of  the  application.  The  applicants) 
having  reqaested  the  action  of  the  probate  court  in  the  matteri  can- 
not be  permittedi  after  having  induced  such  action,  to  set  up  tech» 
nical  defects  in  the  application,  as  a  defence  to  a  claim  for  such  ser- 
vices. To  allow  such  a  defence  would  be  allowing  the  applicants 
to  take  advantage  of  their  own  wrong.  Nor  would  the  fact,  that  the 
plaintiff  had  erroneously  judged  the  application  to  be  sufficient^  when 
it  was  clearly  insufficient^  deprive  him  of  his  right  to  compensation. 
We  see  no  reason ,  then,  why  this  item  should  not  be  allowed. 

But  the  allowance  of  thb  item  will  not  save  the  previous  portion 
of  the  account  from  the  operation  of  the  statute,  inasmuch  as  it  was 
all  more  than  six  years  previous  to  the  charge  of  Decemberp  1843. 
The  report,  however,  shows,  that  the  treasurer  of  the  town  of  Sun- 
derland, in  1839,  paid  to  the  plaintiff  six  dollars,  which  is  credited 
to  the  account  generally.  This  item  of  credit  is  resisted  by  the  de- 
fendants upon  the  ground,  that  the  payment  is  not  sufficiently 
proved,  and,  if  proved^  that  it  does  not  appear,  that  the  same  was 
authorized  by  the  town*  That  the  plaintiff  was  competent  to  testi- 
fy to  the  fact  of  payment  we  think  can  hardly  be  denied,  for  it  has 
been  held  by  this  court,  that  the  examination  of  the  parties  is  gen- 
eral in  relation  to  the  account,  and  extends  to  all  circumstances  con- 
nected with  it.  It  has  been  held,  that  the  party  may  testify  to  a 
payment,  or  settlement.  May  et  al  v.  Corlcw,  4  Vt.  12.  That  the 
testimony  of  the  plaintiff  upon  this  point  was  believed  by  the  au- 
ditor and  the  county  court  we  cannot  doubt. 

The  fact,  that  the  payment  was  made  by  the  treasurer  of  the 
town,  being  established,  the  law  will  presume,  in  the  absence  of  all 
proof  to  the  contrary,  that  the  payment  was  made  with  the  appro- 
bation of  the  town.  He  was  one  of  the  principal  officers  of  the 
town,  charged  with  the  keeping  of  the  funds  of  the  town  and  was 
the  disbursing  officer  of  the  town.  Such  a  payment  can  only  be 
accounted  for  upon  the  supposition,  that  the  treasurer  paid  it  in  his 
official  capacity,  and  with  the  sanction  and  approbation  of  the  town. 
And  this  view  of  the  case  Is  strengthened  by  the  fact,  that  a  previ- 
ous payment  was  made  by  the  same  individual.  Graves,  when  he 
was  treasurer  of  the  town,  which  payment  was  proved  by  the  defend- 
ants before  the  auditor  and  its  allowance  claimed.  The  county 
court  must  have  found  the  fact  of  the  payment  of  the  six  dollars,  in 
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1839^  by  the  treaaarer  of  the  town,  and  that  die  same  was  made  by 
the  audiority  of  the  town  and  was  U>  be  applied  to  the  account  gen- 
erally. This  payment  was  made,  before  the  statute  had  run  upon 
any  portion  of  the  account;  and  the  e&ct  of  it  was  to  save  the  ac- 
connt  from  the  operation  of  the  statute  for  six  years  longer^ — within 
which  time  the  present  suit  was  brought 

If  we  are  correct  in  this  conclusion,  the  result  is,  that  the  account 
is  not  barred  by  the  statute  of  limitations,  and  consequently  the 
judgment  of  the  county  court  is  affirmed. 


JosiAH  Burton  v.  John  F.  Schebmerhorn. 

In  an  aetion  vpon  a  promiaaory  note  the  defendant  cannot  KwnSl  himaelf  of  a  par- 
tial fiuiwo  of  the  conaideimtiont  as  a  defeaoe»  if  there  bave  been  no  offer  apon 
haa  pert  to  reaoind  tbe  ceatraet. 

Assumpsit  upon  a  prgmissory  note  for  two  hundred  dollars,  dated 
September  8, 1646,  executed  by  the  defendant,  and  made  payable 
to  the  order  of  John  Crarey,  in  four  months  from  date,  and  by  said 
Crarey  indorsed  to  the  plaintiff.  Plea,  the  general  issue,  and  trial 
by  jury,  June  Term,  1848, — Davis,  J.,  presiding. 

On  trial,  the  execution  and  indorsement  of  the  note  being  con* 
ceded,  the  defendant  offered  to  prore,  that  on  tbe  eighth  day  of  Jan- 
uary, 1846,  the  defendant  entered  into  a  contract  in  writing  with 
one  Shepherd,  by  which  Shepherd  undertook  to  deliver  to  the  de- 
fendant, one  thousand  hemlock  logs,  of  specified  dimensions,  and  of 
good  merchantable  timber,  to  be  floated  down  the  Battenkill  river 
to  the  defendant's  mill,  and  to  be  measured  by  a  person  specified ; 
that  on  the  day  of  the  date  of  the  note  in  suit,  Shepherd  presented 
to  the  defendant  a  bill  of  logs,  to  the  number  of  one  thousand  and  six, 
a  part  of  which  had  then  arrived  within  the  boom  of  the  defendant's 
mill,  and  represented  to  the  defendant,  that  the  remainder  of  the 
logs  were  on  their  passage  down  the  river,  and  would  soon  be  within 
the  boom,  and  that  all  the  logs  had  been  counted  and  measured  ac- 
cording to  the  terms  of  the  contract,  and  requested  the  defendant 
to  execute  two  notes  for  the  amount,-'one  payable  to  the  order  of 
37 
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John  Crarey,  for  9900,  and  the  other  payable  to  one  Sherman,  for 
the  balance;  that  the  defendant,  believing  the  representations  of 
Shepherd  to  be  trae,  executed  and  delivered  to  him  the  note  in  suit, 
and  a  note  to  Sherman  for  the  balance  of  the  price  of  the  logs ;  that 
the  logs,  in  the  position  in  which  thejr  then  were,  could  not  be 
counted,  or  measured,  without  much  inconvenience,  expense  and 
risk  of  life ;  that  when  all  the  logs  arrived  within  the  boom  of  the 
defendant's  mill,  they  numbered  only  seven  hundred  and  ninety 
seven,  and  that  among  them  were  about  two  hundred  logs,  which 
had  been  rejected  by  other  purchasers,  as  of  little  or  no  value,  and 
which  Shepherd  had  purchased  at  less  than  half  price ;  that  while 
the  logs  were  floating  down  the  river,  Shepherd  sold  from  them 
about  fifly  logs  to  one  Russell,  permitting  Russell  to  select  from  the 
whole  lot,  at  an  extra  price ;  that  the  logs  had  not  in  fact  been 
measured,  or  examined,  by  the  person,  who,  by  the  terms  of  the 
written  contract,  was  to  measure  them,  and  that,  when  they  were 
examined  and  measured  by  the  defendant,  they  were  found,  upon 
an  average,  to  be  less  in  diameter,  than  the  size  stipulated,  by  about 
two  and  a  half  inches,  and  a  large  number  of  them  were  found  to 
be  knotty,  rotten,  and  so  far  decayed,  as  to  be  of  little  value,— 4ill 
which  was  known  to  Shepherd,  at  the  time  he  received  the  notes ; 
that  both  the  notes  remained  in  Shepherd's  hands,  until  they  were 
overdue,  when  he  procured  Crarey's  indorsement  upon  the  note  in 
suit  and  caused  this  suit  to  be  instituted,  and  was  prosecuting  it, 
for  his  own  benefit;  and  that  Shepherd  was  insolvent,  before  the 
notes  became  due,  and  continued  so  to  the  time  of  trial.  It  was  ad- 
mitted, that  the  defendant  had  appropriated  the  seven  hundred  and 
ninety  seven  logs  to  his  own  use. 

To  the  admission  of  this  testimony  the  plaintiff  objected ;  and  it 
was  excluded  by  the  court.  Verdict  for  plaintiff.  Exceptions  by 
defendant 

Sargeant  4*  JFhwler,  for  defendant,  cited  I  Sw.  Dig.  306 ;  Story 
on  Pr.  Notes,  sec.  187,  188-190 ;  Chit,  on  Wills  97 ;  Ketehum  v. 
Foot,  15  Vt  258;  Sohmon  v.  Turner,  2  E.  C.  L.  291. 

Miner  4*  Burton,  for  plaintiff,  cited  1  Ad.  &  E.  40 ;  Burton  v. 
»uart,  3  Wend.  236;  Walker  r.  Smith  et  al.,  2  Vt.  639 ;  TTt^m- 
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tan  T.  fVffnn,  12  Wheat.  183,  [6  U.  S.  Cond.  R.  608;]  Sedgw.  on 
Dama.  477-481 ;  WiUianu  t.  Hickf.  ^  Vt  99 ;  Spalding  t.  Vanr 
dercook,  2  Wend.  431 ;  12  Wend.  246 ;  Harrington  r.  Strattan, 
22  Pick.  510. 

The  opinion  of  the  court  was  delivered  by 

Kellooo^  J.  The  court  below,  having  decided,  that  the  evi- 
dence ofiered  by  the  defendant  did  not  amount  to  a  defence  to  the 
suity  rejected  the  same ;  and  the  question  presented  for  the  consid* 
ation  of  this  court  is,  whether  there  was  error  in  that  decision. 
That  the  testimony  offered  and  excluded,  did  not  tend  to  prove  a 
total  failure  of  the  consideration,  upon  which  the  note  was  founded, 
is  quite  apparent,  upon  examination  of  the  case,  and  was  so  con- 
ceded at  the  argument ;  nor  does  the  case  disclose  any  evidence  of 
a  rescission  of  the  contract.  That  the  evidence  tended  to  show  a 
partial  faHure  of  consideration  is  admitted ;  and  the  question 
arises,  was  the  defendant  entitled  to  avail  himself  of  this,  as  a  de- 
fence to  the  suit,  for  the  purpose  of  reducing  the  damages?  We 
think  he  was  not. 

We  are  aware,  that  there  is  some  conflict  of  authority  in  the 
neighboring  states  upon  this  question.  But  in  this  state  it  has  been 
uniformly  held,  that  a  partial  failure  of  consideration  cannot  be  set 
up  as  a  defence  to  a  suit  upon  the  contract.  In  Stone  v.  Peake,  16 
Vt.,  it  was  held,  that,  in  a  suit  upon  a  note,  when  there  has  not  been 
an  entire  failure  of  consideration,  and  no  offer  made  by  the  defend- 
ant to  rescind  the  contract,  he  cannot  set  up  as  a  defence,  that  there 
was  fraud  in  the  contract,  on  which  the  note  was  given,— especially 
when  the  damages  are  unliquidated.  That  case  appears  to  be  anal- 
ogous to  and  entirely  decisi^e  of  the  case  at  bar.  Had  there  been 
an  entire  failure  of  consideration,  or  z  partial  failure,  with  an  offer 
to  rescind  the  contract,  the  defendant,  by  establishing  such  facts, 
might  successfully  defend  against  the  note.  But  no  such  case  is 
made  by  the  bill  of  exceptions. 

There  was  no  error  in  the  proceedings  of  the  county  court  and 
their  judgment  is  affirmed. 

Bbnnbtt,  J.,  being  related  to  one  of  the  parties,  did  not  sit  upon 
the  trial  of  the  case. 
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1 

Ltman  Patchin  v.  Hbman  Swirr  anb  Edwara  Swift. 

It  M  iMt  necaanry,  that  the  eonaideratioii  of  a  contract  in  writing  ihonld  appear 
apon  the  face  of  the  writing;  it  may  be  proved  by  parol  evidenee,  or  may  be 
inferred  from  the  terms  and  obvioas  import  of  the  contract 

Tba  aeeeptiof  and  adoptiof  a  written  contnct»  by  a  party  who  haa  not  put  hia 

name  to  it,  bindB  rach  party,  the  same  as  if  he  had  signed  the  contract 

Where  the  defendants,  who  were  in  possession  of  the  mortgaged  premtsee  under 
a  conTejance  from  the  mortgagor,  agreed  in  writing  with  the  mortgagee,  that 
they  woald  pay  the  amoant  due  vpoo  the  mortgage  by  a  day  certain,  or  wonld, 
on  that  day,  surrender  the  premises,  by  quitclaim  deed,  and  pay  the  interest 
upon  the  mortgage  debt,  and  they  omitted  to  surrender  the  premises  upon  the 
day  named,  whereupon  the  plaintiff*  brought  assumpsit  upon  their  agreement  to 
pay  the  amount  due  upon  the  mortgage,  alleging  the  consideration  of  the  agree- 
ment to  be  an  undertaking  on  his  part  to  permit  the  defendants  to  occupy  the 
mortgaged  premiaea  until  the  day  named,  and  the  plaintiff  proved,  that  he  waa 
enttt  led  to  the  posaeasion  of  the  premiaea,  under  the  mortgage,  at  the  time  the 
defendants'  agreement  was  made*  and  that  he  was  making  preparations  to  ob» 
tain  the  possession,  and  that  negotiations  were  then  pending  between  them  in 
reference  thereto,  and  that  he  did  permit  the  defendants  to  occupy  the  prem- 
ises until  the  day  named,  without  claiming  the  possession,  or  rents  and  profits, 
or  (aking  means  to  enforce  hb  mortgage,  it  was  held,  thst  these  lacts  tended 
to  prove  the  undertaking  on  the  part  of  the  plaintiff,  which  was  alleged  to  b« 
the  consideration  of  the  defendants'  promise. 

And  it  was  also  held,  that  it  was  not  neceaaary  for  the  plaintiff  to  allege,  or  prove, 
an  offer  on  his  part  to  aaaign  the  mortgage  and  mortgage  notes  to  the  defend* 
ants,  aa  a  condition  precedent  lo  hb  right  to  anaUin  each  action. 

When  a  contract  b  in  the  alternative,  to  do  one  of  two  thinga,  or  to  do  a  oertain 

-  act  or  pay  a  aum  of  money,  by  a  day  certain,  the  right  of  election,  before  the 

day  of  performance,  is  in  the  party  who  b  to  do  the  act;  but  if  be  suffer  the 

day  to  elapse,  without  making  his  election,  then  the  right  of  election  is  in  the 

party  to  whom  the  prombe  b  to  be  performed. 

Assumpsit.  The  plaintiff  alleged  in  his  declaration,  that  on  the 
eighth  day  of  December,  1846,  he  held  a  mortgage,  executed  by  one 
Squires,  of  certain  premises  known  by  the  name  of  the  **  Searsburgh 
tannery,"  which  had  becomes  dae  and  payable,  and  that  Squires  had 
conveyed  his  interest  in  the  premises  to  the  defeodants,  who  were  in 
possession  of  them,  and  that  the  defendants,  in  consideration  that 
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the  pluntiff  would  permit  them  to  use  and  occupy  the  premises,  then 
promised  to  pay  to  the  plaintiff  the  amount  due  upon  the  mortgage, 
in  one  year  from  the  first  day  of  January  then  next,  or  surrender  the 
premises  to  the  plaintiff  by  quitclaim  at  the  expiration  of  the  said 
one  year  and  pay  the  interest  upon  the  mortgage  debt  from  and  after 
the  fifteenth  of  December,  1846,  reserving  the  right  to  the  defbnd* 
ants  to  surrender  the  premises  at  any  time  previous  to  the  expiration 
of  the  year,  paying  the  interest,  in  such  case,  for  such  length  of  time 
as  they  occupied ;  and  the  plaintiff  averred,  that  he  did  permit  the 
defendants  to  occupy  the  premises  during  the  year  specified,  and 
that  they  had  omitted  either  to  pay  to  him  the  amount  due  upon  the 
mortgage,  or  to  surrender  the  possession,  at  the  expiration  of  the 
year,  and  that  after  the  expiration  of  the  year  he  had  elected  to  re- 
ceive from  the  defendants  the  amount  due  upcm  the  mortgage,  and 
had  so  notified  them,  but  that  they  refused  to  pay  the  same.  The 
second  count  wu  similar  to  the  first,  except  that  the  agreement  on 
the  part  of  the  defendants  was  alleged  to  have  been  made  in  consid- 
eration that  the  plaintiff  would  permit  them  to  use  and  occupy  the 
premises  until  the  expiration  of  one  year  firom  the  first  day  of  Jan* 
uary  then  next,— -unless  they  should  choose  to  surrender  the  posses- 
sion previous  to  that  time,— and  would  also  forbear  to  foreclose  the 
mortgage.  Plea,  the  general  issue,  and  trial  by  jury,  December 
Term,  1848, — Hall,  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  a  written  contract,  dated 
December  8,  1846,  and  executed  by  the  defendants,  which  was  in 
these  words; — **  Whereas  Lyman  Patchin  has  a  mortgage  upon  the 

*  Searsburgh  tannery,  lately  deeded  to  us  by  quitclaim  by  John  N. 

*  Squires, — ^now  we  agree  to  either  pay  Lyman  Patchin  the  mortgage 
'  and  interest  due  thereupon  in  one  year  from  the  first  day  of  Jan- 

*  nary  next,  or  surrender  up  the  premises  by  quitclaim  to  the  said 
<  Lyman  Patchin  at  the  expiration  of  one  year  fi'om  the  first  day  of 

*  January  next,  and  pay  him,  the  said  Patchin,  interest  on  the  sum 
'  due  upon  said  mortgage  from  and  after  the  fifteenth  day  of  Decem- 
'  her,  A.  D.  1846, — we  reserving  and  having  the  privilege  of  sur- 
'  rendering  up  the  premises  any  time  between  this  date  and  the  first 

*  day  of  January,  A.  D.  1848,  and  pay  interest  for  the  time  only  we 

*  use  and  occupy  the  aforesaid  premises."  The  plaintiff  also  gave 
io  evidence  the  mortgage  deed  described  in  his  declanttion,  exectu 
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ted  by  John  N.  Squires,  and  dated  January  26, 1&43,  and  also  seven 
promissory  notes,  to  secure  the  payment  of  which  the  mortgage  was 
executed,  and  four  of  which  had  become  due  and  payable  previous 
to  December  8, 1846.  The  plaintiff  also  gave  in  evidence  a  quit- 
claim deed  from  Squires  to  the  defendants,  dated  May  7, 1846,  and 
conveying  the  same  mortgaged  premises.  The  plaintiff  also  proved, 
that  the  defendants  were  in  the  possession  of  the  mortgaged  prem- 
ises from  May  7, 1646,  until  September,  1846;  and  that  on  the 
third  day  of  January,  1848t  he  demanded  of  the  defendants,  in  wri- 
ting, payment  of  the  amount  due  upon  the  mortgage. 

The  defendants  offered  to  prove,  that  on  the  fourth  or  fiflh  day  of 
January,  1648,  they  tendered  to  the  plaintiff  a  quit  claim  deed  of 
the  mortgaged  premises,  duly  executed  by  them,  and  offered  to  pay 
the  interest  upon  the  mortgage  debt  for  the  time  they  had  occupied 
the  premises,  and  to  surrender  the  possession  to  the  plaintiff,  all 
which  the  plaintiff  refused  to  receive.  To  this  evidence  the  plain- 
tiff objected ;  but  it  was  admitted  by  the  court.  The  defendants 
also  offered  to  prove,  that  the  value  of  the  mortgaged  premises  was 
much  less  than  the  amount  of  the  mortgage  debt.  To  this  testi- 
mony also  the  plaintiff  objected ;  but  it  was  admitted  by  the  court. 

Evidence  was  also  given  tending  to  prove,  that  the  plaintiff,  pre- 
vious to  December  8,  1846,  was  taking  measures  to  foreclose  his 
mortgage,  and  that  negotiations  were  pending  between  him  and  the 
defendants  in  reference  to  the  matter. 

The  court,  proforma^  charged  the  jury,ihat  the  plaintiff  was  not 
entitled  to  recover,  and  directed  them  to  return  a  verdict  for  the  de- 
fendams.    Exceptions  by  plaintiff. 

J.  8.  Robinson  and  W.  8.  8autkworth  for  plaintiff. 

1.  It  is  insisted  on  the  part  of  the  defendants,  that  there  was  no 
«oasideration  for  the  contract  declared  upon.  The  consideration 
alleged  in  the  first  count  is,  that  the  plaintiff  would  permit  the  de- 
fendants to  occupy  the  premises ;  and  the  question  is,  whether  this 
consideration  was  expressed  in  the  contract,  or  was  proved  by  the 
testimony  on  the  part  of  the  plaintiff.  The  contract  shows,  that  in 
one  alternative  the  defendants  were  to  pay  the  interest  upon  the 
mortgage  debt ;  and  this  was  for  the  use  of  the  premises.  The 
plaintiff  r^arded  the  contract  as  obligatory  upon  him,  by  permit* 
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ting  the  defendants  to  occupy  the  premises ;  and  the  defendantSy  hy 
tendering  a  deed  and  offering  to  pay  interest  on  the  mortgage  debt, 
admitted  their  liability  on  the  contract.  The  consideration,  there* 
fore»  alleged  in  the  first  coont,  is  expressed  in  the  agreement ;  and 
if  there  were  any  doubt  upon  this  point,  the  acts  of  the  partiesL 
furnish  more  conclusive  evidence  of  the  true  consideration,  than 
was  relied  upon  in  the  case  of  Phelps  r.  Stewart  et  aL  l2Yi,  256* 
The  legal  effect  of  the  contract  was,  to  deprive  the  plaintiff  of  his 
right  of  entry,  and  to  suspend  his  right  of  action  upon  the  mort- 
gage, until  the  expiration  of  the  time  limited  for  the  defendants  to 
elect  which  part  of  the  contract  they  would  perform. 

2.  The  right  of  election,  in  an  alternative  contract,  is  given  to 
the  debtor  before  the  expiration  of  the  time  limited  for  its  perform* 
ance,  and  afterwards  the  right  of  election  belongs  to  the  creditor. 
By  this  contract  the  defendants'  right  of  election  was  determined 
on  the  first  day  of  January,  1848 ;  on  the  third  of  January,  1848, 
the  plaintiff  made  his  election  and  notified  the  defendants ;  and  no 
other  act  was  required  by  law,  to  entitle  the  plaintiff  to  sue  for  the 
non-payment  of  the  money.  McNitt  v.  Clark,  7  Johns.  464. 
amith  V.  Sat^orn,  11  Johns.  60.    Co.  Lit  145  a. 

3.  It  is  objected,  that  the  omission  to  allege  and  prove  an  offer 
to  assign  the  mortgage  and  notes  was  fatal  to  the  plaintiff's  right  of 
action.  There  is  no  such  provision  in  the  contract;  and  if  the  law 
imposes  any  such  obligation,  the  defendants  should  have  demurred 
to  the  declaration.  But  these  parties  stood  in  the  relation  of  mort- 
gagor and  mortgagee ;  payment  of  the  debt  would  discharge  the 
mortgage  and  perfect  the  defendants'  title;  and  neither  the  common 
or  statute  law  required  the  mortgagor  to  assign  the  mortgage* 

2>.  Roberts,  Jr.,  and  A,  B.  Oardner  for  defendants. 

1.  No  such  consideration,  as  is  alleged  in  either  count  in  the 
dedaration,  appears  in  the  written  agreement  That  contains  no 
promise  on  the  part  of  the  plaintiff,  and  no  waiver  of  his  right  to 
claim  possession  at  any  time,  or  to  prosecute  his  notes  against 
Squires.  The  plaintiff  does  not  sign  the  writing.  The  defendants 
do  not  agree  to  pay  for  having  the  possession,  or  5^  the  plaintiff's 
permitting  them  to  use  and  occupy, — as  in  Phelps  v.  Stewart  et  al., 
12  Vt  256;    The  contract  therefore  lacks  mutuality ;  and  as  the 
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plaintiff  was  not  bound  thereby,  the  defendants  are  not  Chit,  oa 
Cont.  15.  Ltes  r.  WkUcowA,  5  Bing.  34,  [15  E.  C.  L.  357.]  The 
eonsideration  should  be  co-extensive  with  the  promise.  1  Steph. 
N.  P.  341.    No  consideration  aside  fr<»n  the  writing  was  prored 

2.  This  mortgage  debt  was  either  the  defendants',  or  the  debt  of 
Squires,  to  pay.  If  the  former,  then  the  promise  of  the  defendants 
to  pay  at  a  future  day,  in  consideration  of  forbearance,  oreates  no 
new  legal  liability  \— ^Russell  v.  Buck,  11  Vt.  166, 176 ;— if  the  lat- 
ter, then,  upon  payment,  the  defendants  would  be  entitled  to  an  as- 
signment of  tlie  debt  and  mortgage, — ^first,  as  a  title  to  protect  their 
own  estate,— secondly,  as  a  debt  to  enforce  against  Squires.  The 
plaintiff,  then,  cannot  maintam  his  action,  unless  he  aver  and  prove 
an  offer  on  his  part  to  convey  the  debt  and  mortgage.  Chit,  on 
Cont.  64,  738.     1  Chit.  PI.  320. 

3b  By  the  contract  three  alternatives  are  lefl  to  the  choice  of  the 
defendants, — first,  to  surrender  the  premises  at  any  time  between 
the  eighth  day  of  December,  1846,  and  the  first  day  of  January, 
1848,  paying  interest  on  the  mortgage  debt  from  December  8, 1846, 
— second,  to  pay  the  plaintiff  the  amount  of  the  mortgage,  with  in- 
terest, "  in  one  year  from  the  first  day  of  January,  1847/' — third, 
to  surrender  the  premises,  by  quitclaim,  *'  at  the  txpiraHan  of  one 
year  "  Irom  the  first  day  of  January,  1847,  paying  interest  from  and 
after  December  15,  1846.  The  defendants  thus  have  until  and  in- 
cluding December  31,  1847,  to  perform  the  first  alternative, — until 
and  including  January  1,  1848,  to  perf<vm  the  second,— and  some 
time  thereafter  to  perform  the  third ;  for,  being  the  first  actors,  the 
election  is  theirs.  Co.  Lit  145  a.  But  each  alternative  must  be 
performed  within  the  time  set  for  itself;  and  if  the  first  be  not  per- 
formed on  the  last  day  of  December,  1847,  nor  the  second  on  the 
first  day  of  January,  1848,  the  third  only  remains  to  them ;  they 
have  elected  not  to  do  the  first  and  second,  and  their  obligation  has 
become  absolute  to  do  the  third  in  some  reasonable  time  after  that 
day.  This,  then,  is  not  the  case  of  a  contract  to  do  one  of  two  or 
more  things,  on  or  by  a  day  certain,  where,  neither  being  done  by 
the  day,  the  other  party  may  elect  which  he  will  receive.  13  Edw. 
A,  pi  12,  cited  in  McNUt  v.  Clarh,  7  Johns.  467. 
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The  opinion  of  the  coart  was  deiirered  by 

Poland,  J.  The  defendants  interpose  three  objeetions  to  the 
plaintiff's  r%ht  of  recoyery  apon  the  written  contract  declared  up- 
on, bj  the  endence  adduced  upon  the  trial  in  the  county  court  and 
detailed  in  the  bill  of  exceptions  j-«L  That  there  was  not  any  suffi- 
cient consideration  shown  to  make  the  contract  binding  upon  .the 
defendants ; — %  That  the  plaintiff  has  not  alleged  in  his  declaration, 
and  did  not  show  upon  the  trial,  that,  at  the  time  of  calling  upon 
the  defendants  to  pay  the  amount  of  the  notes  mentioned  in  the  con- 
tract, he  made  any  offer  to  assign  or  transfer  the  notes  and  mortgage 
to  the  defendants; — 3.  That  the  condition, or  alternative,  which  the 
defendants  had,  to  pay  the  mortgage  debt,  expired  previoas  to  the 
other  alternative,  to  quitclaim  the  premises  to  the  plaintiff, — so  that 
a  failure  to  pay  the  money  was  equivalent  to  an  election  by  the  de- 
fendant to  deed  the  premises ;  and  that  the  plaintiff's  declaration  is 
not  adapted  to  such  a  state  of  facts. 

1.  As  to  the  question  of  consideration  {^-although  a  considera- 
tion is  necessary  to  support  any  contract,  whether  by  parol,  or  in 
writing,  still  the  law  is  well  settled  in  this  state,  that  it  is  not  neces^ 
sary,  that  snch  consideration  should  appear  upon  the  face  of  the 
written  contract  itself;  bat  it  may  be  shown  by  other  evidence,  and 
even  by  parol  evidence.  The  consideration  for  the  undertaking  by 
the  defendants,  alleged  in  the  plaintiff's  declaration,  (and  which  he 
is  of  coarse  bound  to  prove,)  b  his  own  agreement  and  undertaking 
to  permit  the  defendants  to  oecopy  the  mortgaged  premises  from  the 
date  of  the  contract  to  the  first  day  of  January,  1848,  when  the  de> 
fendants  were  to  perform  the  final  stipulations  of  the  contract  That 
this  consideration  is  sufficient,  if  proved,  is  not  denied ;  inasmuch 
as  the  plaintiff  was  entitled  to  have  the  possession  of  the  mortgaged 
premises,  if  he  chose,  and  he  had  also  the  legal  right  to  make  the 
defendants  liable  for  the  rents  and  profits,  if  d>ey  remained  in 
possession. 

It  is  well  settled,  that  a  oonsideratioa  may  be  inferred  from  the 
terms  and  obvions  import  of  a  written  contract,  when  it  is  not  dii^ 
tinctly  alleged  and  set  forth  in  the  contract  itself,  as  a  eonaderft> 
tion ;  and  in  the  present  case  we  think  it  is  fairly  inferrable  firom 
the  stipulation  of  this  contract  itself,  that  there  was  an  agreement 
by  the  plaintiff  ta  permit  the  defendants  to  occupy  the  mortgaged 
3d 
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premises  daring  the  term  mentio^Nl  in  the  contract.  It  is  tnswered 
to  this*  however,  that  the  contract  is  not  signed  by  the  plaintiff,  and 
that  therefore  no  aid  is  to  be  dmved  from  any  thingi  that  aj^yeara 
in  the  contract  itself  opon  that  snbject  It  is  well  settled  now  in 
this  state,  that  the  accepting  and  adopting  a  written  contract  by  a 
party,  who  has  not  put  his  name  to  it,  binds  snch  party,  equally  as 
if  he  had  signed  such  contract ; — this  was  so  decided  by  this  court, 
some  years  since^  in  Lamoille  Ca,  in  the  case  of  Sawyer  t.  Water* 
wuM  et  aL 

Again,  the  case  shows,  that  immediately  previous  to  the  time  of 
the  execution  of  the  contract,  the  plaintiff  was  making  preparations 
to  enforce  the  collection  of  his  mortgage  debt,  or  get  possession  of 
the  premises,  and  that  negotiations  were  pending  between  the  plain* 
tiff  and  the  defendants  in  relation  thereto.  These  facts,  in  connect 
tion  with  the  relative  situation  of  both  parties  at  the  time,  had  a 
legitimate  tendency  to  show  such  agreement  on  the  part  of  the 
plaintiff.  It  was  also  proved,  that  the  plaintiff  did  permit  the  de- 
fendants to  occupy  the  premises  during  all  the  time  mentioned  in 
the  contract,  without  making  any  claim  upon  them  for  the  posses* 
sion,  or  for  rents  and  profits,  or  taking  any  measures  to  enforce  his 
mortgage.  This,  too,  we  think,  was  proper  evidence,  tending  to 
show  the  existence  of  the  consideration  alleged  in  the  plaintiff's 
declaration ;  and  this  species  of  evidence,  as  wdl  as  any  other  aris* 
ing  from  the  facts  and  circumstances  attending  the  transietion,  is 
expressly  sanctioned  by  the  coort  in  l^e  case  of  Phe^s  v.  Siewart 
a  aL,  12  Vt  256. 

Upon  the  whole,  w.e  think,  that  there  was  sufficient  evidence 
given  by  the  plaintiff,  tending  to  prove  the  existence  of  the  connd- 
eration  alleged  by  him  in  his  declaration,  to  entitle  him  to  go  to  the 
jury  upon  that  point,  and  that  the  county  court  erred  in  directing  a 
verdict  for  the  defendants  upon  this  ground. 

2.  As  to  the  defendants'  second  objection,  we  do  not  see,  that  it 
is  well  founded,  as  nothing  appears  opon  the  face  of  the  contract 
between  the  parties,  that  there  was  any  agreement  by  the  plaintiff  to 
assign  the  mortgage  and  notes  to  the  defendants,  on  payment  by 
them  of  the  amount.  The  transaction,  upon  the  face  of  it,  does  not 
^ipear  to  be  a  contract  for  the  purchase  of  the  mortgage  and  notes 
by  the  defendants  of  the  plaintiff.   It  may  be  proper  here  to  conoder 
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the  aitaatioa  of  the  parties  in  reference  to  the  contract,  and  to  the 
wibject  matter  of  the  contract,  at  the  time  it  was  entered  into.  The 
plaintiff  was  the  mortgagee^  hia  mortgage  debt  was  due,  and  he  was 
entitled  to  the  poesesaion.  The  defendants  stood  in  the  place  of  the 
mortgagor,  being  the  owners  of  the  equity  of  redemption,  baring 
taken  a  quitclaim  deed  of  the  premises  of  him.  Under  these  cir* 
enmstances  the  more  probable  and  reasonable  presnmption  would 
be,  that  the  defendams,  as  between  themselves  and  the  mortgagort 
were  to  pay  the  mortgage  debt  to  the  plaintiff,  and  thus  eittingoisb 
tt«  than  that  Ihey  were  to  take  an  assignment  of  it,  nxkd  set  it  np,  or 
keep  it  on  foot,  against  the  mortgagor.  In  short,  we  can  see  no 
more  propriety  in  holding  it  neeesai^ry  for  the  plaintiff  in  this  case 
to  allege  or  prove  an  offer  on  his  part  to  assign  the  notes  and  mofft- 
gage  to  the  defendants,  as  a  condition  precedent  to  his  right  of  ac- 
tion, than  there  would  be,  in  the  ordinary  case  of  a  suit  by  the  payee 
against  the  maker  of  a  note,  that  the  plaintiff  should  allege  and 
prove,  that  he  offered  to  give  up  the  note  to  the  defendant,  if  he 
would  pay  it 

3.  We  are  nnaUe  to  see,  that  the  third  objection,  of  the  defend* 
ants  is  well  founded  in  fact  It  is  apparent  from  the  written  con« 
tract  itself,  that  the  day  fixed  by  the  parties  for  the  defendants'  final 
election  of  which  alternative  of  the  contract  they  wcHild  fulfil,  and 
for  their  actual  fulfilment  thereof,  was  the  same  day,  viz.,  the  first 
day  of  Jannary,  1848.  The  twd  forms  of  expression  used  in  the 
contract,  as  applied  to  the  two  different  modes  of  performing  it,  we 
regard  as  b^g  identical  The  defendants  undoubtedly  had  the 
right,  either  to  eurrendier  the  premises  and  pay  the  interest  on  the 
mortgage  debt,  as  stipulated,  at  any  time  previous  to  the  first  day  of 
January,  1848,  or  on  that  day,  or  they  had  the  right  to  pay  the  debt 
and  interest  on  that  day ;  and  the  right  of  election  until  then  was 
entirely  with  them.  But  the  defendants  did  neither;  and  the  time 
expired,  in  which  they  had  the  right  to  elect  which  alternative  they 
would  adopt.  What,  then,  were  the  rights  of  the  plaintiff,  and  what 
was  he  entitled  to  claim  of  the  defendants  ? 

The  authorities  cited  by  the  plaintiff's  counsel  show  clearly,  that 
where  a  contract  is  in  the  alternative,  to  do  one  of  two  things,  or  to 
do  a  certain  act,  as  to  deliver  a  horse,  or  other  chattel,  or  pay  a  cer- 
tain sum  of  money,  by  a  day  certain,  befcnre  the  day  of  performance 


Digitized  by  CjOOQIC 


300  BENNINGTON  COUNTY. 

Fatebifi  9.  Swift  et  al. 

the  right  of  election  is  in  the  party  who  is  to  do  the  act ;  bat  if  he 
sufier  the  day  to  elapse,  without  making  his  election,  then  the  right 
of  election  becomes  changed,  and  is  in  the  other  party,  or  the  party 
to  whom  the  promise  is  to  be  p^formed.  And  this,  we  apprehend, 
is  the  well  established  rule  of  law.  To  apply  this  rule  to  the  pres- 
ent case; — the  plaintiff,  after  the  expiration  of  the  time  limited  finr 
the  performance  of  the  contract  by  the  defendants,  had  the  right 
either  to  f<rflow  the  security  of  his  mortgage,  or  to  call  npcm  the  de« 
fendanti  to  pay  the  amoont  of  his  mortgage  debt  and  interest. 
Whether  it  was  necessary  for  him  to  make  any  formal  election,  or 
give  the  defendants  any  notice  of  his  election,  before  bringing  his 
suit,  it  is  not  necessary  to  decide,  as  it  seems  he  took  that  precan* 
tion  and  gave  notice  in  writing  to  the  defendants  that  he  elected  to 
receive  the  money  on  the  notes. 

There  is  another  view,  in  which  we  think  this  case  might  be 
placed,  thai  isi  that  the  amount  of  the  mortgage  debt  might  be 
treated  as  stipulated  damages,  to  be  paid  by  the  defendants,  in  case 
they  failed  to  perform  the  other  part  of  the  contract,  and  surren- 
dered the  premises;— ^as  if  A.  agree  to  deliver  to  B.  a  certain  horse, 
or  pay  him  $100,  on  a  given  day,  and  neglect  to  do  either,  would 
any  one  doubt,  but  that  B.  might  claim  and  recover  the  9100  of  A.  t 
So  in  this  case,  the  defenduits  agree  to  surrender  these  premises 
and  pay  the  interest  of  the  plaintiff's  debt  by  such  a  day,  or  pay  him 
a  certain  amount  of  money,  to  be  ascertained  by  computing  the 
amount  due  on  the  notes. 

In  short,  we  think  the  county  court  erred  in  directing  a  verdict 
for  the  defendants,  and  thai  the  case  should  have  been  submitted  to 
the  jury,  with  instructions  corresponding  to  the  views  we  have  ex- 
pressed. Their  judgment  is  therefore  Teversed  and  a  new  trial 
granted. 
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Datid  S.  Kbttlb  9.  Lbti  J.  Habtst,  and  Merrtt  Hubb  and 

THB  CONOBBOATIONAL  SOCIBTT  OF  SaNDGATB,  TrUStees. 

When  a  party  contrayeta  to  perform  a  apecified  amoant  of  labor,  aa  to  repair  a 
bvildingy  and  tbe  contract  ia  entire,  and  the  performance  of  the  labor  is,  by 
the  terma  of  the  contract,  or  by  its  legal  conatmction,  a  condition  precedent  to 
the  right  to  recorer  pay  therefor,  and  the  party  yolnntarily  abandona  the  work, 
beibre  it  ii  completed,  withont  fault  npon  the  other  aide,  he  ia  not  entitled  to 
reeorer  t  jn'o  raia  compeaaalion  for  the  aoBonut  of  labor  aetvally  peifafawd 
by  him. 

And  althoogh  the  contract  may  contain  an  independent  provision  for  the  payment 
of  a  port  of  the  contract  price  previoas  to  the  performance  of  the  labor,  yet 
this  will  not,  of  Itaelf,  render  the  covenants  independent  thronghovt;  bnt  if, 
by  the  contract,  the  labor  ia  to  be  completed  by  a  certain  day,  and  a  portion 
of  the  residae  of  the  contract  price  is  to  be  paid  "  when  the  labor  is  com- 
pleted," and  daya  are  specified  for  the  paymen  of  the  balance,  which  are 
aabaeqnent  to  the  daj  specified  for  the  completion  of  the  labor,  it  will  be  con- 
aidered,  that  the  performance  of  the  contract  Is  a  oondition  precedent  to  the 
right  to  reoorer  any  part  of  the  oontraet  priee,  ezoept  the  amoant  agreed  to  be 
paid  withont  rafaiate  to  ito  peilbrmaiiee. 

The  intention  of  the  partiea  to  a  contract,  in  reference  to  the  precedency  of  the 
eorenanta,  ia  to  be  diaoovered  from  the  order,  in  time,  in  which  the  acts  are  to 
be  performed,  rather  than  firom  the  arrangement  of  the  covenants,  or  the  atme* 
tare  of  the  inatmment. 

To  charge  a  trostoe,  in  a  case  where  no  frandnlent  conveyance  b  alleged,  the 
principal  debtor  mnst  have  a  eanse  of  action  against  him;  the  attaching  cred- 
itor takes  the  place  of  the  principal,  and  if  there  is  no  cause  of  action,  there 
ia  no  right  to  be  attoclied. 

Teubtbb  Pbogbbb.  The  writ  wm  flerved  npon  the  trustees  Sep* 
tember  8, 1846.  The  trustee  Hurd,  who  answered  as  weU  for  the 
other  trustee  as  for  himself,  disclosed  the  facts  substantially  as  fol^ 
lows. 

On  the  sixteenth  day  of  June,  1846^  Hurd,  as  committee  for  the 
Congregational  Church  of  Sandgate,  entered  into  a  contract  with 
Harrey,  tbe  principal  debtor,  under  seal,  and  signed  by  Harvey  and 
Hurd,  by  the  terms  of  which  Harvey  covenanted  to  make  certain 
repairs  upon  a  meeting  house,  and  to  furnish  certain  materials  there* 
for,  and  to  complete  tbe  whole  on  or  before  the  first  day  of  October, 
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1846;  and  Hurd  coTenanted  to  pay  Harvey  therefor  9125  in  money 
'*  when  the  job  is  completed/'  and  950  in  Idmber,  to  be  delivered  at 
North  White  Creek,  on  or  before  the  fifteenth  of  Jnly,  1846,  and 
950  in  store  pay  and  950  in  lumber,  at  North  White  Creek,  on  or 
before  the  first  day  of  March,  1847.  Harvey  commenced  upon 
the  performance  of  the  work,  and  Hurd  made  payments  to  hira 
from  time  to  time,  and,  at  his  request,  promised  to  pay  debts  due 
firom  him  to  other  persona,  so  that  at  the  time  of  the  service  cf  the 
trustee  process  he  had  paid  to  Harvey  and  had  become  liable  lopay 
for  him  to  other  persons  about  the  sum  of  one  hundred  doIJarst 
above  the  sum  of  fifty  dollars,  which^  by  the  contract,  was  to  be 
paid  July  15,  1846,— and  which  last  sum  waa  paid  to  the  satisfac- 
tion of  Harvey ;— but  there  was  no  a^eement^  whether  the  payments 
so  made,  above  said  sum  of  fifty  dollars,  should  be  applied  upon  the 
cash  payment  to  be  ma^  upon  the  completion  of  the  work,  or  upon 
the  payments  to  be  made  March  1,  1847.  At  the  time  of  the  ser- 
vice of  the  trustee  process  the  contract  had  been  but  partially  per* 
l<Nrned  oo  the  part  of  Harvey,  and  he  then  entirely  aboidoDed  the 
work,  without  fault  on  the  part  of  Hurd  and  withoot  his  consent, 
and  Hurd  was  obliged  to  obtain  materials  and  procure  other  persona 
to  complete  the  work,  at  a  greater  expense,  as  be  claimed,  than  the 
amount  he  would  have  been  required  by  the  contract  to  pay  Harvey 
therefor. 

The  county  court,  December  Term,  1847, — ^Hall,  J.,  preside 
faig,— -^judged  the  trustees  not  chargeable.  Exceptions  by  plain- 
tiff! 

H.  CanfieUt,  for  plaintiff*,  insisted,  that,  as  the  labor  was  per- 
formed by  Harvey  upon  the  realty,  he  wair  entitled  to  recover  com- 
pensation pre  rata  for  the  services  rendered  by  him  ;  that,  by  the 
contract,  the  coveaaBts,  except  that  on  the  part  of  Hurd  to  pay 
9125  upon  the  cony>latioB  of  the  work,  were  independent ;  and 
that  the  payments  actually  made,  having  been  in  money  or  its  equiv- 
alent, must  be  considered  as  intended  to  apply  towards  the  $125, 
required  to  be  paid  in  money ;  and  he  cited  1  Chit.  PI  278,  281  ; 
JBmery  v.  Tiehmit,  18  Vt.  15 ;  Dyer  «r.  Jmus^  8  Yt  805  ^  Gilman 
V.  H«ff,  11  Vt.  510 ;  BfHrth  V.  Tyson,  15  Vt.  516. 
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W.  &  BMhworth,  for  trttstees,  insiated,  that  the  centraot  was 
entire,  and  the  performaiice  of  it  by  Harvey  was,  as  to  all  except 
the  first  instdmenl,  which  had  been  paid  before  service,  a  condition 
precedent, — citing  1  Saand.  R.  330,  n.  4,  1  Wheat  8elw.  105, 
429,  Thorpe  y.  Th&rpe,  12  Mod.  456,  3  Ld.  Raym.  602,  Kingstam 
T.  Preston,  cited  in  Doug.  069,  and  Thomas  v.  Cadtoallader,  Willes 
490 ;  that  there  most  be  a  complete  performaiipe  of  a  condition 
precedent,— citing  Chiison  r.  PhilHps,  1  Vt.  41,  Hair  y.  BeU,  6 
Vt  35,  PhiUrook  y.  Bdlaiap,  lb.  383,  Sitomboai  Co,  y.  WiUdns,  8 
Vt  50,  Broum  y.  Kimball,  12  Vt.  017,  Ripley  y.  Ckipman,  13  Vt 
208,  MatHson  y.  Westcoii,  lb.  202,  Booth  v.  Tjfson,  15  YtjUs,  S^ 
Winn  Y.  a»^thgixte,  17  V t  355,  and  Porter  y.  Stewart,  2  Aik.  427 ;  / 
that  if  the  thing  to  be  performed  be  not  uniform  in  its  character, 
and  apportionable,  the  role  is  the  same,  whether  the  covenant,  or 
promise,  be  to  labor  for  a  definite  time,  or  ^  do.  any  other  act, — 
citing  10  Johns.  203,  Sinclair  y.  Bowles,  9  B.  &  C.  92,  [17  E.  C. 
L.  340,]  and  Faxon  v.  Mansfield,  2  Mass.  147;  uid  that  in  all  the 
cases,  which  have  heen  recognized  as  exceptions  to  the  general 
rule,  there  was  no  volantary  and  wilful  abandonment  of  the  con« 
tract,  but  an  honest  intent  to  perform  on  the  one  hand,  or  an  ac- 
ceptance, or  acquiescence,  on  the  other, — referring  to  the  opinion 
of  RoTCE,  J.,  in  Riphy  v.  Chipman,  13  Yt  208. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  case  comes  before  us  upon  exceptions  to  the 
decision  of  the  county  court,  in  holding  that  the  trustees  were  not 
chargeable  upon  the  facts  contained  in  the  disclosure.  The  lead* 
ing  facts  are,  that  the  principal  debtor  and  the  trustee  Hurd,  on  the 
sixteenth  day  of  June,  1840,  entered  into  a  contract  under  seal,  bjr 
the  terms  of  which  the  principal  debtor  took  upon  himsdf  to  re* 
pair  a  certain  meeting  house,  belonging  to  the  Congregational  So-^ 
ciety  in  Sandgate,  in  whose*  behalf  Hurd  was  acting,  according  to 
certain  stipulations  contained  in  the  contract,  and  to  be  completed 
on  or  before  the  first  day  of  October,  then  following ;  for  whicb 
Hurd  covenanted,  on  his  part,  to  pay  him  two  hundred  and  seventy 
five  dollars,^K>ne  hundred  and  twenty  five  dollars  of  which  was  to  be 
paid  in  money,  when  the  job  was  completed,  and  fifty  dollars  in  lum- 
ber, to  be  delivered  at  White  Creek,  in  the  state  of  New  York, 
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on  or  before  the  fifteenth  day  of  Jaly,  1846,  and  the  remuning  one 
hundred  dollars  by  the  first  day  of  Marehy  1847,  fifty  of  which  was 
to  be  paid  in  store  pay,  at  some  one  of  the  stores  in  White  Creek, 
and  the  remainder  in  lumber,  to  be  delivered  to  the  principal  debtor 
in  White  Creek.  This  process  was  serred  on  the  eighth  day  of 
September,  1846,  and  before  the  work  was  completed  by  the  princi- 
pal debtor ;  and  upon  which  he  Toluntarily  abandoned  the  work, 
without  the  fault  or  concurrence  of  Hurd,  leaving  Hurd  to  get  the 
work  completed  in  the  best  way  he  could ;  by  means  of  which  the 
society  sustained  more  or  less  damage. 
^  ^  question  b  raised,  and  none  can  be«  but  what,  by  his  cove- 
nants, Hurd  had  made  himself  persanaU^  liable  to  the  prin<Mpal 
debtor,  for  the  payment  of  the  contract  price,  provided  Harvey  had 
performed  on  his  part  By  the  disclosure  it  appears,  that  the  fifty 
dollars,  payable  in  lumber  by  the  fifteenth  day  of  July,  1846,  had 
been  paid  before  this  suit  was  brought,  and  that  certain  farther 
payments  had  been  made  by  Hurd  to  Harvey,  on  the  contract, 
and  that  he  had  asisumed  to  pay  to  certain  creditors  of  Harvey  far- 
ther sums  of  money  on  the  contract.  If  Harvey,  upon  abandoning 
the  work,  were  entitled  to  recover  of  Hurd  a  pro  rata  compensa- 
tion, it  is  quite  probable,  that  there  might  be  a  balance  in  his  hands, 
after  deducting  such  damages,  as  had  arisen  fi'om  the  non-perform- 
ance of  the  contract  by  Harvey.  But  we  think  he  could  not  main- 
tain an  action  to  recover  a  pro  raia  compensation.  The  work  was  ^^ 
'  abandoned  by  Harvey  voluntarily,  and  without  the  &ult  of  Hurd',^  -^ 
';and  the  contract  was  an  entire  one.  In  such  case  it  is  well  settled,  « 
l^hat  there  can  be  no  pro  rata  recovery. 

It  is  true,  that  the  covenant  on  the  part  of  Hurd,  to  pay  to  the 
principal  debtor  the  first  fifty  dollars  in  lumber,  must  be  regarded 
as  independent.  But  tlie  instalment  of  one  hundred  and  twenty 
five  dollars,  by  the  terms  of  the  contract,  was  to  be  paid  upon  the 
compktion  of  the  work ;  and  the  remaming  one  hundred  dollars 
were  not  to  be  paid  until  several  months  after  the  work  was,  by  the 
contract,  to  have  been  completed.  It  does  not  follow,  that,  because 
Hurd  covenanted  to  pay  a  part  of  the  two  hundred  and  seventy  five 
dollars,  before  the  entire  contract  was  p^formed,  the  covenants  are 
therefore  independent  throughout  It  is  the  common  language  of 
courts,  that  the  dependence,  or  independence,  of  covenants  depends 
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upon  the  good  sense  and  meaning  of  the  contract  It  was  a  re- 
mark of  Lord  Manspibld,  that  "  their  precedency  must  depend  on 
the  order  of  time,  in  which  the  intent  of  the  transaction  required 
their  performance."  This  contract,  by  its  own  terms,  provides,  that 
one  hundred  and  twenty  five  dollars  shall  be  paid  on  the  completion 
of  the  service ;  and  this  necessarily  renders  the  service,  so  far,  at 
least,  a  condition  precedent ;  and  we  think,  that  the  meaning  and 
good  sense  of  the  contract  make  the  performance  of  the  service  a 
condition  precedent  to  the  payments,  which  were  to  be  made  subse- 
quently to  the  performance  of  the  work.  The  intention  of  the  par- 
ties is  to  be  discovered  from  the  order,  in  time,  in  which  the  acts 
are  to  be  done,  rather  than  from  the  arrangement  of  the  covenants,  or 
the  structure  of  the  instrument  See  2  Smith's  Lead.  Cas.  12 ; 
l^rpe  V.  TAorpe,  1  Salk.  171 ;  Cunningham  v.  Morrelh  10  Johns. 
204  ^  Johnson  v.  Reed,  9  Mass.  78. 

To  charge  a  trustee,  the  principal  debtor  must  have  a  cause  of 
action  against  him.  Maine  F.  4*  ^«  ^^'  do.  v.  Weeks  Sf^  Tr,,7 
Mass.  438.  The  attaching  creditor  takes  the  place  of  the  princi- 
pal debtor ;  and  if  there  is  no  caase  of  action,  there  is  no  right  to 
be  attached.  In  the  case  of  Robinson  v.  HaU,  3  Met  301,  the  con- 
tract was  entire,  and  the  service  was  to  be  paid  for,  when  the  work 
was  finished;  and  it  was  held,  that  the  principal  could  not  be  ad- 
judged the  trustee  of  the  la|>orer,  until  the  whole  work  was  com- 
pleted. We  think,  then,  there  was  no  right  belonging  to  the  prin- 
cipal debtor  in  this  case,  that  could  be  attached.  Besides,  as  the 
last  instalment  was  to  be  paid  in  store  pay  at  some  one  of  the  stores 
at  White  Creek,  New  York,  and  in  lumber  delivered  at  the  same 
place,  it  might  be  well  questioned,  whether  so  much  of  the  claim 
was  such  a  demand,  as  could  be  the  subject  of  the  trustee  process, 
even  if  Harvey  had  performed  his  entire  contract 

It  is  not  necessary  to  inquire,  whether  the  principal  debtor's 
daim  against  the  trustee  was  so  far  contingeut,  at  the  service  of  the 
trustee  process,  as  to  preclude  a  right  to  attach  it 

The  result  is,  the  judgment  of  the  county  court  is  affirmed. 
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STATE  OF  VERMONT, 

FOR  THE 

COUNTY  OF  WINDHAM. 
Fkbbvart  Term,  1840, 


PRESENT. 

How.  MILO  L.  BENNETT,    } 

Hon.  DANIEL  KELLOGG,  [  *..„-..»»  j«n«.. 

Hon.  HILAND  HALL,  f  AiMstANT  J0i>o«t. 

Hon.  LUKE  P.  POLAND,    ) 


Reuben  K.  Gilbert  t;.  Ansel  C.  Tobt  and  William  Stone. 

Although  the  depositioiu  of  the  ptirtier  are  not  admivible  in  setioiia  on  book  ae- 
ewmt,  yet  when  there  are  two  defendantiy  the  plaintiff  mttj  nee  aa  OTidence  a 
writcsir  afatement  aigned  by  one  of  them,  in  re^mce  to  the  aabjeet  matter  of 
the  aait,  aaan  adoaiaaion;  and  h  makea  no  difference^  that  each  adnuaaion  in 
writing  ia  awom  to  and  certified  in  the  fonn  of  ^  deposition. 

And  the  report  of  the  auditor  wiH  not  be  aet  a^e,  beeaaae  it  appean  npon  ita 
lkoe»  that  anoh  written  admiarion  waa  offered  and  raceiYod  before  hioa  aa  a  de- 
positions— ^it  not  appearing*  that  he  gave  to  it  any  other  weight,  or  effect,  than 
tiiat  of  an  admiasien  by  the  party. 

Book  Account.  Jadgment  to  account  was  rendered,  and  an  au- 
ditor was  appointed. 

It  appeared  from  the  auditor's  report,  that  the  plaintiff,  to  sustain 
bis  account  against  the  defendants,  offered  in  evidence  the  deposi- 
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tion  ot  the  defendant  Stone ;  which  was  objected  to  by  the  defend* 
ant  Tobj»  fiur  the  jeaaQa, — 1,  That  the  deposition  of  a  party  is  not 
admissible  before  the  ancGtor ; — S»  That  the  certificate  of  the  magis- 
trate, before  whom  the  deposition  was  taken^  did  not  show,  that  no- 
tice of  its  taking  was  gif  en  to  the  defendants ; — but  it  was  admitted 
by  the  defendant  Toby,  on  trial,  thai  he  had  due  notice  of  the  taking 
of  the  depositioD ;— 3,  That  the  deposition  was  not  filed  in  the 
office  of  the  county  clerk  thirty  days  before  the  trial.  The  aaditor 
received  the  deposition,  and  reported,  that  there  was  doe  from  the 
defendants  to  the  plaintiff  the  snm  of  $15,4€L 

The  coaniy  coart,  April  Term,  1848,-^Kbllooo,  J.,  presiding, — 
accepted  the  auditor's  report  and  rendered  judgment  thereon  for  the 
plaintiff    Exceptions  by  defendanla. 

O,  L.  Skafter  for  defeddanta. 

W.  H.  FMM  for  plaintiff 

The  opinion  of  tihe  conrt  was  delivered  by 

Kbllooo^  J,  This  is  an  action  of  book  account ;  and  the  excep- 
tions taken  arise  upon  the  anditoi's  report.  The  auditor,  at  tho 
hearing,  upon  the  application  of  the  plaintiff,  admitted  the  depoei- 
ttokk  of  the  defindant  Stone;  although  objected  to  by  the  defendant 
Toby. 

.  That  the  depositions  of  the  parties,  in  actions  on  book  account, 
are  inadmissikle  as  such,  though  by  statute  the  parties  are  made 
competent^itnesses,  was  settled  by  the  case  of  Pike  v.  Blake^  8  Vt. 
400.  The  statute,  authorixing  the  parties  in  book  account  actions 
to  testify  to  their  respective  accounts,  contemplates  a  pers9nal  ex- 
amination before  the  auditor,  in  case  their  testimony  is  offered. 
Their  depositions,  as  such,  are  therefore  not  admissible.  If»  how- 
ever, the  deposition  was  admissible  for  any  purpose,  then  there  was 
no  error  in  the  decision  of  the  auditor  admitting  it.  Was  not  the 
deposition  admissible,  as  containing  an  admission  of  the  party  in  re- 
lation to  the  subject  matter  of  the  suit  7  We  are  clearly  of  opinion 
that  it  was. 

If  the  defendant  Stone  had  made  verbally  the  same  statements, 
that  are  contained  in  his  deposition,  it  would  not  be  questioned,  we 
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apprehend,  that  the  plaintiff  might  hare  proved  thoae  statements  by 
anj  competent  witness,  who  heard  them  made ;  and  are  those  state^ 
ments,  when  redaeed  to  writing  and  signed  kj  the  party,  inadmiasU 
ble,  or  entitled  to  less  credit,  than  his  statements  proved  by  a  wit* 
ness  apoa  the  stand  ?  Or  does  the  fact,  that  the  written  statement 
of  the  party  is  sworn  to,  render  it  inadmissible  Y  We  are  well  satis* 
fied  it  does  not.  The  fact,  that  it  was  sworn  to,  was  of  no  impor- 
tance.   It  was  only  admissible  as  a  simpk  admissian  of  the  party. 

It  is  farther  objected,  that  there  was  no  evidence  before  the  audi- 
tor, that  the  deposition  was  signed  by  Stone.  It  is  a  sufficient  an« 
swer  to  this  objection,  that  no  sach  question  was  made  before  the 
auditor,  and  consequently  it  cannot  be  raised  here. 

It  is  farther  said,  that  the  auditor  admitted  it  as  a  deposition.  It 
is  true,  that  the  auditor  calls  it  a  deposition,  and  it  has  all  the  forms 
of  a  deposition;  but  it  does  not  appear,  that  the  auditor  gave  to  it 
any  other  weight  and  effect,  than  that  of  an  admission  of  the  party ; 
and,  as  such,  it  was  clearly  admissible.  And  if  the  defendant  Toby 
were  apprehensive,  that  the  auditor  would  give  to  the  paper  an  im- 
portance, as  evidence,  to  which  it  was  not  entitled,  he  might  have 
insisted  upon  its  legal  character  and  effect,  and  liave  compiled  the 
auditor  to  decide  the  question  and  present  it  in  his  report  This 
the  defendant  did  not  do,  but  insisted  upon  the  CKolusioQ  of  the  pa* 
per,  which  was  clearly  admissible.  And  the  court  are  not,  for  the 
purpose  of  overturning  the  report,  to  presume^  that  the  auditor  gave 
to  the  deposition  a  character  and  effect,  to  which  it  b  not  entitled. 

The  result  is,  that  the  judgm^t  of  the  court  below  must  be 
affirmed^ 
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Jonas  B.  Bowman  v,  Josiah  Stowell,  Luthbr  Stowelli  Jiu^ 

AND  EZEKIEL  GlAZIER. 

A  vmt,  which  improperlj  ]«««i  a«  an  attaehment  afainst  tho  body  of  the  de- 
fendant, bat  which  is  not  aerved  by  attachii^  hia  body»  ia  not  for  thai  caaae 
abateable. 

In  a  plea  in  abatement  for  arreating  the  body  of  the  defendanta  upon  a  writ 
founded  upon  a  contraet  made  aince  the  first  of  Jannary,  1889,  it  ia  neeeaaary 
to  allege,  that  the  defendanta  were,  at  the  time  of  the  arfeat,  raaldent  eitixena 
of  thia  state.  It  ia  not  sufficient  to  allege,  that  they  ore  anch,  at  the  time  of 
filing  the  plea,  nor  that  they  are  described,  aa  such  in  the  writ. 

A  plea  in  abatement  cannot  be  aided  by  matters  alleged  in  the  writ,  unless  the 
writ  is  expressly  referred  to  in  the  plea. 

Where  the  declaration,  in  an  action  upon  a  promissory  note  payable  to  a  third 
person,  or  bearer,  omitted  to  state  the  character,  in  which  the  plaintifi*  held  the 
note,  or  brought  the  suit,  it  was  held,  that  the  county  court  might  permit  the 
plaintiff  to  amend,  by  insertiog  in  his  declaration  an  ayerment,  that  he  was 
bearer  of  the  note  and  sued  in  that  capacity. 

Assumpsit  upon  a  promissory  note  for  $246,70,  dated  August  3, 
1841, »and  made  payable  to  Jostah  Stowell,  ot  beareV; — but  it  was 
not  alleged  in  the  declaration,  in  wbat  capacity,  or  by  what  rigbt» 
the  plaintiff  brought  the  suit.  The  writ  bore  date  March  17,  1847, 
and  issued  as  an  attachment  against  the  bodicfs  of  the  defendants, 
describing  them  as  of  Londonderry  in  this  state,  and  was  serfed  by 
attaching  the  body  of  the  defendant  Qlazier,  but  not  by  attaching 
the  bodies  of  the  other  defendants. 

The  defendants  appeared  and  pleaded  in  abatement,  **  That  the 
'  said  defendants  are  all  resident  citizens  of  this  state ;  that  the  note 

*  described  in  the  plaintiff's  declaration,  and  upon  which  his  said 

*  writ  issued,  was  executed  and  bore  date  long  after  the  first  day  of 

*  January,  A.  D.  1899,  to  wit,  on  the  third  day  of  August,  1841 ;  and 
'  that  said  writ  was  issued  as  a  writ  of  attachment,  as  well  against  the 
'  bodies  of  the  said  defendants,  as  against  their  goods  and  chattels, 
'  and  was  serred  in  part  by  attaching  the  body  of  the  said  Ezekiel 
<  Glazier,  one  cS  the  defendants,  when  by  the  law  of  the  land  the 
'  plaintiff  was  not  entitled  to  have  sach  writ  of  attachment  against 
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'  the  bodies  of  the  defendants,  nor  to  arrest  their  bodies,  nor  either 
'  of  them»  on  such  process."  The  plaintiff  replied,  that,  previous 
to  the  issuing  of  the  writ,  his  attorney  filed  his  affidavit  with  the 
magistrate  who  signed  the  writ,  stating  that  he  had  good  reason  to 
believe  and  did  believe,  that  the  said  Glazier  was  about  to  abscond 
or  remove  from  this  state,  and  had  secreted,  about  his  person,  or 
elsewhere,  money,  or  other  property,  to  an  amount  exceeding  twenty 
dollars.  To  this  replication  the  defendants,  protesting  that  no  such 
affidavit  was  filed,  demurred. 

The  county  court,  April  Term,  1847, — Bennbtt,  J.,  presiding, — 
decided,  that  the  replication  was  sufficient.  Exceptions  by  defend- 
ants. 

The  defendants  then  demurred  to  the  declaration.  The  plaintiff 
then  moved  for  leave  to  amend  his  declaration  by  filing  a  new  count, 
in  which  it  should  be  averred,  that  he  was  the  lawful  bearer  of  the 
note  declared  upon,  and  that  he  sued  as  such.  To  this  amendment 
the  defendants  objected ;  but  the  county  court,  April  Term,  1848,'^ 
KsLLOGG,  J.,  presiding, — allowed  it  to  be  made ;  to  which  decision 
the  defendants  also  excepted. 

Subsequently  the  defendant  Josiah  Stowell  was  discharged  upon 
bis  plea  in  bankruptcy,  and  judgment  was  rendered  in  favor  of  the 
plaintiff  against  the  defendants  Luther  Stowell,  Jr.,  and  Ezekiel 
Glazier. 

WaBctr  4*  Kellogg  for  defendants. 

1.  In  order  to  entitle  the  plaintiff  to  sue  out  a  capias  against  the 
bodies  of  all  the  defendants,  it  should  have  appeared  in  the  affidavit, 
«nd  should  have  been  true  in  fact,  that  all  the  defendants  were  about 
to  abscond  and  had  property  concealed.  Leach  v.  WJmUr  et  al  4* 
TV.,  10  Yt  sad.    AOm  v.  RuAardsam,  15  Vt.  500. 

iL  The  statate  permits  amendments  of  form  oply.  Rev.  6t  161  ^ 
^  16.  As  the  dedaration  was  originally  framed,  no  cause  of  action 
appeared  in  the  plaintiff.  Norton  v.  Dounur  et  al^  15  Vt.  569. 
The  amendment,  then,  gives  a  cause  of  action,  where  none  before 
was  made  to  exist.  It  is  well  settled,  that  amendments,  which 
change  the  form  of  action,  or  which  introduce  new  coimts  for  a  new 
cause  of  action,  not  contained  in  the  original  declaration,  will  not 
be  granted.    Carpenter  v.  Chokm,  S  Vt  495.    3  Mass.  308.  11  lb. 
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242.  The  power  of  graoitiDg  amendments  is  derived  wholly  from 
statnte,  and  the  statute  confines  amendments  to  matters  of  form 
only ;  and  it  may  well  be  doubted,  whether  defects  of  form,  even, 
are  amendable,  after  demurrer.  Rev.  St  161,  §^  15,  16.  But 
here  the  defect  most  be  matter  of  substance;  as  without  the  amend* 
ment  the  plaintiff  must  fail  to  recover.  This  writ  is  void,  as  between 
the  present  parties,  for  want  of  a  material  averment ;  and  a  void 
writ  cannot  be  amended.    Burk  v.  Barnard^  4  Johns.  300. 

P.  H,  White  and  W.  C.  Bradky  for  plaintiff. 

1.  The  form  of  the  writ  is  that  prescribed  by  statute, ''  as  near  as 
circumstances  will  admit."  Rev.  St.,  ch.  106.  And  it  is  no  cause 
of  abatement,  that  the  writ  issued  as  a  capias^  though  the  defendants 
were  exempt  from  arrest.  Langdan  v.  Dyer,  13  Vt.  274.  Nor  is 
there  any  well  founded  objection  to  the  service.  Abatement  of  the 
writ  does  not  tend  to  secure  the  object  of  the  statute  exempting  the 
body  from  arrest  Booraem  et  al  v.  Wheeler  et  al.,  12  Yt.  311. 
The  property  of  one  defendant  and  the  body  of  another  may  lawfully 
be  taken  on  the  same  process ;  the  attachment  of  the  same  individ- 
ual by  both  body  and  property  is  all  that  is  forbidden.  Cleft  v. 
Hosfard  et  al.,  12  Vt  206. 

2.  The  amendment  was  properly  allowed.  "  It  is  no  fatal  objec* 
tion  to  an  amendment,  that  it  may  enable  the  plaintiff  to  recover, 
when  he  otherwise  cannot  Every  necessary  amendment  does  this.'' 
CoLLAMER,  J.,  in  8kinner  v.  Grant,  12  Vt  456.  Any  amendment, 
the  only  object  of  which  is  to  set  forth  more  perfectly  the  cause  of 
action,  without  introducing  a  new  cause,  is  allowable.  The  cause 
of  action  in  this  case  was  as  clearly  distinguishable  from  any  and 
eyery  other  cause,  as  it  would  have  been,  had  the  declaration  been 
perfect  The  amendment  only  established  the  capacity  of  the  plain- 
tiff to  maintain  the  action.  Skinner  v.  Grant,  12  Vt.  456.  Ander^ 
son  et  al.  v.  Brock,  3  Greenl.  243.    Bucklin  v.  Ward,  7  Vt  105. 

3.  The  plea  in  abatement  is  insufficient,  in  not  alleging,  that  the 
defendants  were  resident  citizens  of  this  state  at  the  time  of  the  ser« 
vice  of  the  writ 
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The  opinion  of  the  court  was  delivered  by 

Poland,  J.  1.  As  to  the  replication  to  the  plea  in  abatement 
The  writ  issued  against  the  bodies  of  all  the  defendants,  but  was 
served  by  attaching  the  body  of  the  defendant  Glazier  only,  and 
was  served  upon  the  other  defendants  as  a  writ  of  summons,  or  by 
attachment  of  their  goods.  It  is  insisted  by  the  defendants,  how- 
ever, that,  as  the  affidavit,  which  was  filed,  only  entitled  the  plaintiff 
to  a  capias  against  the  defendant  Glazier,  and  the  writ  in  fact  issued 
as  a  capias  against  all  the  defendants,  the  writ  was  void ;  and  the 
case  of  Aiken  v.  RickardsoUy  15  Vt.  500,  is  relied  upon  in  support 
of  this  position.  Bat  an  examination  of  that  case  has  satisfied  us, 
that  it  does  not  support  this  idea.  That  case  was  scire  facias 
against  the  defendant,  as  bail  for  Richardson  on  a  writ  of  attach* 
ment,  on  which  his  body  had  been  arrested.  The  plaintiff  in  that 
case  filed  an  affidavit  at  the  time  of  praying  out  his  writ  against 
Richardson,  but  not  in  conformity  with  the  provisions  of  the  stat- 
ute,— so  that  the  case  was  considered  to  be  as  if  no  affidavit  had 
been  filed.  The  court  held,  that,  therefore  Richardson  was  illegal- 
ly arrested,  and  that,  as  the  plaintiff  Jiad  no  right  to  hold  him  to 
bail,  the  defendant  could  not  be  liaUe  as  bail.  Some  general  ex- 
pressions of  the  Chief  Justice,  in  delivering  the  opinion,  "  that  the 
court  had  no  jurisdiction  to  issue  the  writ,"  d&c,  are  quoted,  which 
alone  might  seem  to  countenance  the  plaintiff's  doctrine;  but  on 
inspection  of  the  whole  opinion  it  is  evident,  that  no  such  doctrine 
is  intended  to  be  advanced,  or  held,  in  the  case,  and,  in  commencing 
the  discussion  of  that  question,  the  Chief  Justice  states  the  question 
to  be, "  whether  the  writ  in  that  case  was  void,  so  far  as  it  author- 
ized  the  arrest  of  Richardson's  body,  or  not ;"  and  evidently  his 
conclusions  were  intended  to  apply  only  to  that  extent. 

In  the  case  of  Langdon  ▼.  Dyer,  13  Vt.  273,  this  court  had  di- 
rectly held,  that  a  writ,  issued  as  an  attachment  against  the  body  of 
the  defendant,  but  not  served  by  attaching  his  body,  was  not  abate- 
able  for  that  cause,  although  it  could  not  legally  have  been  served 
by  attaching  his  body.  It  is  hardly  to  be  supposed,  that  so  recent  a 
case  was  intended  to  be  overruled,  as  no  allusion  is  made  to  it, 
either  by  court  or  counsel. 

2.  The  statute  enacts,  that  "  no  person,  who  is  a  resident  citizen 
of  this  state,  shall  be  arrested,"  &c.    It  would  of  course  be  neces- 
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BBxy,  ia  order  to  make  a  valid  plea  in  abatement,  grounded  upon 
this  statate,  for  the  defendants  to  allege,  that  they  were,  at  the.time 
of  the  arrest,  "  resident  citizens  of  this  state."  This  plea  contains 
no  such  allegation.  It  alleges,  that  "  the  defendants  are  resident 
citizens  of  this  State;"  but  this  allegation  in  terms  applies  to  the 
date  of  the  plea,  and  not  to  the  time  of  issuing  the  writ,  or  of  service 
upon  the  defendants.  The' defendants  might  have  been  resident 
citizens  of  the  state  at  the  time  the  plea  was  filed,  and  not  have 
been  so  at  the  commencement  of  the  suit 

It  is  said,  however,  that  the  plaintiff,  in  his  writ,  described  the 
defendants,  as  living  in  this  state.  But  it  by  no  means  follows, 
that,  because  the  defendants  are  described  in  the  writ  as  of  Lon- 
donderry in  this  state,  they  are  resident  citizens  of  the  state ;  as 
it  is  customary  to  set  up  transient  persons  as  of  the  place  where  they 
may  happen  to  be  at  the  time  of  bringing  the  suit.  But  however 
this  may  be,  it  cannot  help  the  plea,  which  must  stand  good  by 
itself,  and  cannot  be  aided  by  facts  alleged  in  the  writ,  or  declara* 
tion,  unless  expressly  referred  to, — which  is  not  done  in  this  case^ 
Under  the  strict  rules,  which  have  obtained  in  relation  to  pleas  in 
abatement,  we  think  this  plea  must  be  regarded  as  fatally  defective. 

3.  The  remaining  question  is  in  relation  to  the  amendment, 
which  the  county  court  permitted  the  plaintiff  to  make  in  his 
declaration.  The  question  for  us  to  decide  is,  whether  the  county 
court  had  the  power  to  permit  the  amendment,  or  not ;  for  if  it  was 
within  the  legal  power  of  the  county  court,  we  cannot  revise  their 
exercise  of  it ;  for  that  was  a  mere  discretion,  which  is  not  the  sub- 
ject of  error. 

In  the  case  of  Carpenter  v.  Gookin,  2  Vt.  495,  the  county  court 
permitted  the  plaintiff  to  strike  out  his  original  declaration,  which 
was  in  assumpsit,  and  insert  a  new  declaration  in  frooer,— thereby 
changing  not  only  the  form  of  the  action,  but  changing  it  from  an  ac^ 
tion  ex  contractu  to  ex  delicto.  This  court  held  that  to  be  an  amend- 
ment not  in  the  legal  power  of  the  court  below  to  grant  In  the  ease 
of  Emerson  v.  Wilson,  11  Vt  357,  the  suit  was  originally  brought 
before  a  justice  in  the  name  of  Emerson  &  Oodfirey,  and  the  justice 
permitted  Godfrey's  name  to  be  struck  out,  so  as  to  leave  the  suit 
in  the  name  of  Emerson  alone.    It  was  held  by  this  court,  that  such 

amendment  could  Aot  be  made.    Theile  decisions  have  established, 
40 
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in  this  state,  tbat  amendmeDts  cannot  be  allowed,  which  change  the 
parties,  or  the  cause  of  action ;  and  Tarious  decisions  woold  seem 
to  have  established  the  corollary  to  this  rale,  that  the  court  have 
power  to  allow  any  amendment,  which  does  not  change  the  parties, 
or  cause  of  action,  unless  it  be  some  statute  requisite  in  relation  to 
the  process  itself. 

It  has  been  a  very  uniform  practice  In  this  state,  to  permit  any 
amendments  of  declarations,  either  by  correcting  defective  counts, 
which  otherwise  would  be  bad  on  demurrer,  or  to  permit  new  counts 
to  be  added  in  different  form,  counting  upon  the  same  cause  of 
action; — and  even  where  a  declaration  contained  counts,  which 
could  not  legally  be  joined,  amendments  have  been  permitted  by 
striking  one  o»t  of  the  declaration.  In  the  case  of  Skinner  v. 
Orant,  12  Vt.  456,  which  was  an  action  for  slanderous  words  spoken 
of  the  plaintiff  as  a  minister,  and  the  words  alleged  to  have  been 
spoken  of  him  were  actionaUe  only  by  reason  of  being  spoken  of 
him  in  his  capacity,  or  profession,  the  court  .permitted  an  amend- 
ment to  be  made,  to  show  the  words  to  have  been  spoken  of  him  in 
his  ministerial  character, — without  which  amendment  the  action 
dearly  could  not  have  been  sustained. 

In  the  present  case  no  new  cause  of  action  was  introduced  by  the 
amendment,  and  no  change  of  parties  to  the  suit.  The  declaration, 
as  originally  drawn,  omitted  to  state  the  character,  in  which  the 
plaintiff  held  the  note,  or  brought  the  suit ;  and  the  declaration  was 
of  course  subject  to  demurrer.  But  we  think  the  case  of  Skinner 
V.  Grant,  went  much  farther,  than  we  are  required  to  go  to  sustain 
this  amendment 

We  find  no  error  in  the  judgment  of  the  county  court,  and  their 
judgment  is  affirmed. 
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Benjamin  Howe,  Jk.,  and  Horace  Howe  v.  John  Blanden,  Jr., 
AND  Benjamin  Joselyn. 

The  proceeding  to  compel  partition  of  real  estate  between  tenants  in  common, 
under  the  itatnte  of  this  atate,  i«  an  adfrenary  proceeding,  and  can  only  be  bus- 
toined  between  those,  who  could  be  raitori,  in  respect  to  each  other,  in  the 
common  law  oonrts.  A  husband  and  wife,  who  are  tenants  in  common  of  real 
estate,  cannot  oonstitnte  advene  parties  in  snch  a  proceeding;  and  if  the  conoty 
coart  sostain  a  petition*  where  the  only  parties  are  hnsband  and  wife,  and  tha 
object  is  to  procure  a  division  of  land  held  by  them  in  common,  the  jodgmeoA, 
ordering  the  partition,  will  be  treated  as  a  nullity  and  the  whole  proceedings 
held  coram  tumjudict. 

A  creditor,  who  levies  his  execution  upon  land,  must  levy  upon  the  whole  estate, 
which  the  debtor  has  in  the  premises.  If  be  carve  out  a  less  estate,  leaving  a 
reversion  in  the  debtor,  the  levy  will  be  void,  as  against  the  debtor,  and  no  title 
vnW  pass  under  H. 

Where  a  debtor  had  an  estate  in  fee  simple  in  an  undivided  half  of  eertain  prem-  - 
ises,  and  an  estate  as  tenant  by  the  curtesy  in  the  remainder,  and  the  creditor 
levied  upon  a  portion  of  the  premises  by  metes  and  bonnds,  treating  it  as  an 
estate  by  the  curtesy,  it  was  held,  that  the  levy  was  void  and  passed  no  title, 
as  against  a  creditor  of  the  same  debtor,  who  acquired  title  to  the  land  b^  a 
subsequent  valid  levy. 

A  levy  upon  an  undivided  half  of  a  portion  of  land  held  by  the  debtor  in  common 
with  another  person,  describing  k  by  metes  and  bounds,  is  not  void,  but  only 
voidablei  at  the  election  of  the  other  tenant  It  is  valid  to  pass  the  title,  as 
against  tha  dehlor  and  those  elaimh^  nnder  inna,  whether  he  had  notice  in  faef;» 
when  the  levy  was  made*  or  aoL 

But  when  a  levy  is  eotd,  neither  the  debtor,  nor  those  claiming  under  him,  are 
estopped  (rem  eoatesting  its  validity. 

EjBCTMXBrr  lor  land  in  Putney.  The  plaintiff  described  in  his 
declaration  three  several  parcels  of  land,  of  which  he  demanded  the 
seisin  and  peaceable  possession.  The  parties  submitted  to  the  court 
a  plan  of  the  premises  refierred  to  on  the  trial,  upon  which  the  first 
parcel  described  in  the  declaration  was  marked  €  1,  the  second  par- 
cel was  marked  C  2,  and  the  third  parcel  was  marked  G.  The 
parties  agreed  upon  a  statement  ef  facts  substantially  as  foUowai. 

The  premises  described  in  the  declaration  were  part  of  a  farm,  of 
whteb,  prerioos  to  May,  1843,  Daniel  Packer  owned  and  possessed 
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an  undivided  half  in  fee,  and  possessed  the  residue  in  right  of  his 
wife,  Jemima  Packer,  to  whom  it  had  been  devised  in  fee.   In  July, 

1842,  the  plaintiffs  sued  oat  a  writ  of  attachment  in  their  favor 
against  Daniel  Packer,  and,  July  7, 1842,  caused  the  said  farm  to 
be  atuched  thereon ;  and,  on  the  third  of  April,  1844,  they  caused 
the  execution,  obtained  by  them  in  that  suit,  to  be  levied  upon  an 
undivided  half  of  the  first  and  second  parcels  of  land  described 
in  the  declaration,  and  upon  one  undivided  eleventh  of  the  third 
parcel  described  in  the  declaration,  as  the  proper  estate  of  the  said 
Daniel  Packer  in  fee,  describing  them  by  metes  and  bounds.  It 
appeared  from  the  return  of  the  officer  who  made  the  levy,  that 
Packer  resided  out  of  the  county,  at  the  time  the  levy  was  made,  and 
that,  the  attorney  of  Packer  having  neglected  to  choose  appraisers, 
they  were  appointed  by  a  justice  of  the  peace.  On  the  third  day  of 
May,  1842*  the  defendant  Blanden  sued  out  a  writ  of  attachment  in 
his  favor  against  Packer  and  attached  the  farm  in  question  thereon  ; 
and  on  the  eighth  day  of  November,  1843,  he  levied  the  execution, 
obtained  by  him  in  that  suit,  upon  the  three  parcels  of  land  de- 
manded in  the  declaration,  describing  the  first  and  second  parcels, 
by  metes  and  bounds,  as  the  estate  of  Packer  as  tenant  by  the  cur- 
tesy, and  describing  the  third  parcel  as  the  estate  of  Packer  in  fee. 
It  appeared  from  the  return,  that  Packer  was  present,  when  this  levy 
was  made,  and  assisted  in  choosing  appraisers.    At  the  May  Term, 

1843,  of  Windham  county  court,  Daniel  Packer  and  Jemima  Packer, 
his  wife,  preferred  their  joint  petition  to  the  court,  representing  that 
they  were  owners  of  the  farm  in  question  as  tenants  in  eommon,  and 
praying  the  court  to  cause  partition  thereof  to  be  made.  The  court 
thereupon  appointed  commissioners,  who  made  their  report  at  the 
same  term,  making  such  a  partition  of  the  farm,  as  assigned  to 
Jemima  Packer  the  part  of  the  farm  which  included  the  first  and 
second  parcels  demanded  in  the  declaration,  and  to  Daniel  Packer 
that  part  which  included  the  third  parcel  described  in  the  declara* 
tion;  and  this  report  was,  at  the  same  tern,  accepted  by  the  county 
court,  and  partition  ordered  accordingly.  The  plaintiflb,  previous 
to  the  levy  caused  by  them,  were  fiiily  apprised  of  the  proceedings 
above  set  forth  upon  the  petition  for  partition.  On  the  26th  of  Sep* 
tember,  1843,  Jemima  Packer  died^  leaving  issoe  by  the  said  Dan- 
iel  Packer,  capable  of  inheriting.    The  defepdapu  held  the  poases^ 


Digitized  by  CjOOQIC 


FEBRUARY  TERM,  1849.  317 

Howe  et  al.  v.  Blud«n  et  al. 

sion  of  the  demanded  premioes,  adrerselj  to  the  plaiiiti£&,  from 
April  5,  1844,  to  the  time  of  trial,  the  def^dant  Joeeljn  being  ten* 
aot  to  the  defendant  Blanden. 

Upon  these  facts  the  county  court,  September  Term,  1846, — 
Obmsbbb,  Assistant  Judge,  presiding,  rendered  judgment  in  fa?or 
of  the  defendants.    Exceptions  by  plaintiffs. 

Skafter,  BradUy  and  Butler  for  plaintilik. 

It  is  apparent,  that  Blanden,  in  levying  his  execution,  assumed 
the  Talidity  of  the  partition  between  Packer  and  wife,  and  that  the 
plaintiffs,  in  levying  their  execution,  treated  the  partition  as  a  nul« 
iity,-*or,  at  least,  as  inoperative  as  to  them.  The  first  question 
made  is  upon  the  yalidity  of  that  partition. 

I.   The  court  had  no  jurisdiction  of  the  subject  matter,  or  parties. 

1.  All  the  tenants  joined  in  the  partition.  Litt  sec.  ^M3-6,  347. 
1  Bac.  Ab.  095, 696, 699.  These  authorities  show,  that  at  common 
law  the  writ  of  partition  was  an  adversary  proceeding;  and  that  the 
statute  contemplates  an  adversary  proceeding  only  appears  by  Rer. 
St.  331,  ^^  2,  3,  5-7.  Broumell  v.  BradUy  et  a/.,  16  Vt  107. 
1  HU.  Ab.  456,  sec.  a  Cook  t.  AUtn,  2  Mass.  474.  Sweti  ei  al. 
T.  Bussey  ei  al.,  7  Mass.  503.     12  Pick.  374. 

2.  The  petitioners  were  husband  and  wife.  Under  the  common 
law,  husband  and  wife  cannot  make  partition  by  deed ;  and  the  stat- 
ute contains  no  provision  removing  the  disability ;  and  it  follows,  if 
courts  can  compel  a  partition  between  them  by  judgment,  that  they 
can  be  compelled  to  do  by  judgment  what  they  cannot  do  by  con- 
tract; and  therein  the  statute  would  depart  widely  from  the  analogy 

•of  the  common  law.  Litt  sec.  25--26.  It  is  insisted,  that  the 
phrase,  "any  penom," — Rer.  St.  231,  §  1, — does  not  extend  to 
those  who  cannot  contract  or  sustain  suits,  as  between  themselves, 
by  the  common  law.  Many  of  the  provisions  of  the  statute  cannot 
be  enforced,  as  between  husband  and  wife.  Rev.  St  232,  ^^  14-17. 
And  no  such  partition  can  be  made  between  them,  as  the  statute 
contemplates.  Preamble  to  St  of  1797;  Slade's  St  172.  Rev.  St 
282,  ^  10,  11.  Pierce  ▼.  OHver  et  al,,  13  Mass.  24.  Where  a 
petition  is  compulsory,  there  Is  an  implied  warranty  of  title.  But  as 
between  husband  and  wife  no  such  implication  can  be  made;  and, 
if  made,  the  warranty  could  not  be  enforced* 
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3.  Cognizance  was  taken  of  the  petition,  although  no  process  had 
issned ;  and  judgment  was  rendered  against  an  express  prohibition 
of  the  statute.    Rer.  St.  232.  ^11.    2  Aik.  249. 

On  these  grounds  it  is  insisted,  that  the  partition  was  a  nullity  ; 
and  it  should  have  been  so  treated  by  the  court  below,  as  the  grounds 
of  objection  were  apparent.  Walbridge  v.  Hall^  3  Vt.  119.  AUen 
▼.  Huntington  et  al,  2  Aik.  250.  Kellogg  ex  parte,  6  Vt.  510. 
Rider  v.  Alexander,  1  D.  Ch.  267.  Beech  v.  Abbott,  6  Vt.  592. 
UcNiel  Y.  Blight  et  al.,  4  Mass.  303.  Borden  y.  Borden,  5  Mass.  77. 

XL  If  valid,  as  between  the  parties,  still  the  partition  is  inopera^ 
live  as  to  the  plaintiffs.  Their  attachment  is  older  than  the  parti* 
tion,  and  their  levy  was  made  in  the  life  of  the  lien,  and  their  title 
relates  back  to  the  date  of  their  attachment.  Jackson  v.  Broum^ 
3  Johns.  459.  Waters  v.  Copeland,  7  Johns.  Ch.  R.  140.  Cotton 
et  al  ▼.  Smith  eial.,  II  Pick.  311.  McMeachan  v.  Gnfin,  9  Pick. 
537.    Rev.  St.  232,  §^  15, 16. 

III.  The  objection,  that  the  plaintifli  levied  upon  the  undivided 
half  of  Packer  in  a  part,  only,  of  the  common  lands,  can  be  taken  by 
the  co-tenants  of  Packer  alone,  and  their  assigns;  the  levy  is  good, 
as  against  him,  on  the  ground  of  estoppel.  Vamum  v.  Abbott  et  al., 
12  Mass.  474.     Smith  v.  Benson,  9  Vt  142. 

Blanden  extended  hb  execution  upon  a  supposed  life  estate  of 
Packer  in  all  that  part  of  the  premises  demanded,  set  to  the  wife, 
(being  the  first  and  second  parcels  described  in  the  declaration  ;) 
but  he  takes  nothing,  by  thb,  in  the  undivided  half  belonging  to 
Packer  in  fee ;  for  it  is  contrary  to  the  statute,  in  levying  an  exeeu* 
^i<Mi,  to  carve  a  life  estate  out  of  an  inheritance; — and  that  half  is 
4^propriatedt  in  terms,  by  the  plaintiffs'  levy.  * 

Keyes  and  Roberts  for  defendants. 

1.  As  to  the  partition  between  Packer  and  wife.  Packer  and 
wife  were  not  seized  eaeh  per  tout;  bnt  Packer  held  by  purchase 
and  his  wife  by  devise.  The  object  of  the  statute  is  to  provide  a 
mode  of  partition,  where  the  parties  cannot  divide  among  them- 
selves. In  this  case  the  parties  were  baron  and  feme,  and  could  not 
divide.  But  baron  tmd  feme  can  agree  before  a  court  of  record,  as 
by  prosecuting  and  defending  suits,  d&c ;  and  their  separate  inter* 
ests  are  recognized  at  law.    In  the  present  cftie  the  court  sustained 
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the  petition,  appointed  a  committee,  and  accepted  their  report  It 
is  a  judgment  of  a  court  of  competent  jurisdiction ;  and,  being  a 
proceeding  in  rem,  it  must  be  presumed,  that  the  court,  in  ratifying 
the  division,  acted  upon  a  state  of  facts  which  authorized  their  pro- 
ceedings ;  Olasder  y,  Rttfin,  Ham.  265 ;  and  no  judgment  of  a  court 
of  competent  jurisdiction  can  be  impeached  collaterally. 

2.  The  plaintiff's  levy  is  Toid.  All  the  land  levied  upon  is  con* 
tained  in  one  farm — one  piece  of  land.  The  plaintiff  should  have 
levied  on  an  undivided  part  of  the  whok  tenancy  in  common,  for  the 
reasons  given  in  Oalusha  v.  Sinclair,  3  Yt.  394 ;  Smith  v.  Benson, 
9  Vt.  138 ;  Swi/i  v.  Deane^  11  Vt.  323 ;  Blossom  v.  Brighiman, 
21  Pick.  283. 

3.  It  is  intimated  in  Smith  v.  Benson,  that  the  levy  might  oper« 
ate  as  an  estoppel  to  the  defendant  in  execution,  and  those  claiming 
under  him,  in  a  case  of  a  levy  upon  lands  in  common  by  metes  and 
bounds.  If  the  defendant  were  present  at  the  levy,  and  took  part 
in  choosing  appraisers,  no  doubt  the  levy  upon  a  tenancy  in  common 
by  metes  and  bounds  would  so  operate.  Vamum  v.  Abbott  et  al., 
12^  Mass.  476.  Gregory  v.  Tozier,  11  Shep.  308.  Brown  v.  Bothy ^ 
1  Met  254.  Smith  v.  Benson,  9  Yt  138.  But  where  the  levy  is 
made  without  the  consent  or  privity  of  the  debtor,  there  can  be  no 
estoppel.  Miffor  v.  Deer,  4  J.  J.  Marsh.  585.  It  appears  from  the 
plaintiffs'  levy,  that  Packer  was  not  notified  thereof,  and  had  no  op- 
portunity to  choose  appraisers,  and  was  not  present ; — therefore  that 
levy  does  not  estop  him,  or  those  who  claim  under  him.  It  appears 
from  Blanden's  levy,  that  Packer  was  notified,  was  present,  and 

^  chose  an  appraiser ; — therefore  Packer  and  all  persons  claiming 
4inder  him  afterwards  are  estopped  from  disputing  Blanden's  levy, 
although  made  on  a  tenacy  in  common  by  metes  and  bounds.  And 
the  plaintifls,  claiming  under  Packer,  are  thus  estopped. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  is  an  action  of  ejectment  to  recover  certain 
lands,  described  in  the  plaintift'  declaration,  situate  in  Putney. 
The  plaintifi  and  the  defendant  Blanden  set  up  conflicting  titles  to 
the  premises,  as  derived  from  one  Daniel  Packer,  nnder  the  levy  of 
certain  executions  against  him.  It  is  agreed,  that  Packer  owned 
and  possessed  an  undivided  half  of  certain  premises,  in  fee,  situate 
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ia  PQiney,  in  his  own  right;  and  the  other  half  he  held  in  the  right 
of  his  wife,  to  whom  they  had  been  devised  in  fee.  On  the  third 
day  of  May,  184^,  Blanden,  on  a  writ  against  Packer,  attached  all 
the  lands  he  owned  in  Putney ;  and,  having  obtained  judgment,  he 
levied  his  execution  on  the  three  parcels  of  land  described  in  the 
declaration,  being  a  part  of  the  land,  which  Packer  and  his  wife 
owned  in  common;  but  in  his  lefj  Blanden  treated  the  two  first 
parcels  described  in  the  declaration  as  belonging  to  Packer's  wife 
in  severalty,  and  set  off  Packer's  life  estate,  as  tenant  by  curtesy. 

In  July,  1842,  the  plaintifis  attached  the  whole  town  of  Putney, 
as  the  property  of  Packer ;  and  they,  having  also  obtained  judgment 
against  him,  on  the  fifth  day  of  April,  1844,  levied  their  execution 
on  an  undivided  half  of  the  piece  of  land  on  the  west  side  of  the  road, 
and  designated  on  the  plan,  which  is  a  part  of  the  case,  as  C  1,  as  be- 
longing to  Packer  in  fee,  and  also  upon  an  undivided  half  of  the  piece 
designated  on  the  plan  as  C  2,  as  belonging  to  Packer  in  fee.  Both 
of  these  pieces  are  included  within  Blanden's  levy.  The  case 
shows,  that,  prior  to  either  of  these  levies,  there  had  been  an  attempt 
to  make  a  partition  between  Packer  and  his  wife ;  and  it  is  claimed, 
that  the  whole  of  the  pieces  designated  as  C  1  and  C  2,  being  the 
two  first  parcels  demanded,  had  been  set  to  the  wife  in  severalty. 
If  the  partition  is  operative,  it  may  follow,  that  Blanden's  title  to 
this  portion  of  the  premises  is  paramount  to  the  title  of  the  plain- 
tiffs. 

The  facts  in  regard  to  the  partition  seem  to  be,  that,  at  the  May 
Term  of  the  county  court,  1843,  Packer  and  his  wife  addressed  to 
the  court  their  joint  petition,  representing  that  they  held  certain 
lands  in  common,  and  praying  the  court  to  appoint  a  committee  to^* 
make  partition  between  them.  A  committee  was  thereupon  ap- 
pointed by  the  county  court ;  they  made  partition,  and  returned 
their  report,  and  it  was  accepted  by  the  court  and  ordered  to  be 
recorded,  at  the  same  term,  at  which  the  petition  was  preferred. 

We  think  this  pretended  partition  must  be  inoperative.  The 
husband  and  wife  could  not,  by  any  agreement  between  themselves, 
make  a  valid  partition.  The  coverture  disables  them  to  contract 
together ;  and  they  cannot  constitute  adverse  parties  to  a  proceed- 
ing at  law.  The  proceeding  to  compel  partition,  under  our  statute, 
is  an  adversary  proceeding,  and  has  always  been  regarded  as  such. 
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Parties  are  as  neoessarj  to  aa  adversary  proceeding,  as  a  court  and 
the  subject  matter  of  the  proceeding.  The  first  section  of  the  stat- 
ute relating  to  the  partition  of  real  estate  enacts, ''  that  any  person^* 
haring  or  heading  real  estate  in  common,  die,  maj  have  partition 
in  the  manner  thereafter  prorided.  The  subsequent  provisions  pro- 
vide for  an  adversary  proceeding,  in  which  the  rights  of  the  parties 
may  be  litigated  ;  and  the  parties  are  concluded  by  the  partition. 

We  think  hfam  c^oert  cannot,  under  this  statute,  compel  a  par- 
tition against  her  husband,  nor  the  husband  against  his  wife.  The 
expression  "  any  person"  in  the  statute,  should  be  restrained  to  such 
a  person,  aa  could  be  a  suitor  in  the  common  law  courts.  It  would 
seem  rather  incongruous,  to  enforce  a  partition,  so  long  as  the  hus- 
band is  entitled  to  hold  the  wife's  part  as  tenant  by  the  curtesy.  If 
a  partition  can  be  enforced  between  Packer  and  his  wife,  it  appears 
to  me,  that  a  resort  should  be  had  to  chancery, — where  the  wife 
may  institute  proceedings  against  the  husband,  by  means  of  a  next 
friend,  whenever  her  separate  interest  requires  it  We  think  the 
county  court  had  no  power  to  order  partition  on  this  petition  of 
Packer  and  wife,  and  that  the  whole  matter  was  nan  corumjudice* 
They  could  not  confer  the  power  upon  the  court  by  preferring  the 
petition  by  mutual  consent  If  they  could  not  make  partition  be- 
tween themselves  by  consent,  they  could  not  well  confer  power  pn 
others  to  make  it  for  them. 

If,  then,  the  partition  is  void,  the  inquiry  arises,  what  etfeot  must 
that  have?  Though  Blanden's  attachment  and  levy  are  first  in  point 
of  time,  yet  his  levy  upon  that  portion  of  the  premises  now  in  dick 
pnte  was  upon  the  whole  land,  as  an  estate  by  the  curtesy  held  by 
Packer,  when  in  fact  Packer  had  an  estate  in  fee  simple  in  an  undi- 
vided  half,  and  an  estate  by  the  curtesy  in  the  remainder.  The 
creditor  must  levy  upon  the  whole  estate,  which  the  debtor  has  in 
the  premises.  He  cannot  carve  out  a  leas  estate,  leaving  a  rever* 
sion  in  the  debtor.  This  would  be  altogether  irregular.  If  such  a 
levy  be  made,  it  is  void,  at  least  as  against  the  debtor,  and  no  title 
passes  under  it  It  is  said  in  argument,  that  Packer  should  be 
estopped  from  settbg  up  any  objection  to  the  levy ;  and  that  the 
estoppel  also  binds  the  plaintiffii,  who  claim  under  him.  But  if  the 
levy  is  void,  and  passed  no  estate  as  against  Packer,  we  do  not  see, 
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that  either  he,  or  those  claiming  tinder  him,  can  be  estopped  from 
denying  it»  ?alidity. 

The  defendants  farther  claim,  that  the  plaintifis^  lerj  is  bad,  and 
conferred  upon  them  no  tide;  and  that  consequently  judgment 
should  be  for  the  defendants,  although  Blanden  has  fultd  to  estab- 
lish his  title. 

The  objection  to  the  plaintifis'  levy'  is,,  flmt  tbey  levied  upon  an 
rnidirided  moiety  of  a  given  portion  of  the  lands  held  m  eommon 
by  Packer  and  his  wife,  and  not  upon  such  av  undivided  portion  of 
the  whole,  as  would  have  been  sufficient,  to  satisfy  their  eaecntion. 
We  think,  that  such  a  levy  as  this  cannerer  beallowed  to  prejudice 
the  rights  of  the  other  tenant ;  and  if  it  does,  she  must  have  the 
right  to  deny  its  validity,  if  she  choose.  She  has  the  right  to  have 
her  moiety  set  out  from  the  whole  lands  held  in  common  with  her 
husband.  As  against  Packer  the  levy  is  well  enough,  and  he  can- 
not object  to  it.  Tlie  levy  is  not  absolutely  void,  but  only  voidable, 
at  the  election  of  the  other  tenant ;  and  if  such  tenant  should  have 
her  moiety  severed  and  set  out,  by  a  legal  proceeding,  so  as  not  to 
include  any  part  of  the  lands  levied  upon,  it  might  well  be  ques- 
tioned, whether  even  she,  after  that,  could  be  allowed  to  object  to 
the  levy.  If  it  be  not  competent  for  Packer  to  object  to  the  validity 
of  the  levy,  most  cTearly  those  who  claim  nnder  him  cannot. 

It  is  immaterial,  on  this  point,  whether  Packer  was  present  at  the 
time  the  levy  was  made,  or  not ;  or  whether  he  had  notice,  in  point 
of  fact,  when  the  levy  was  to  be  made,  or  not.  It  be  none  the  less 
binding  upon  him.  fiut  the  levy  shows,  that,  Packer  being  out  of 
the  county,  his  attorney  of  record  was  called  upon  to  appoint  ap- 
praisers, and  declined  to  do  so. 

As  the  plaintiffs  have,  on  trial,  waived  any  right  to  recover  any 
part  of  the  other  piece  described  in  their  declaration,  nothing  need 
be  said  as  to  the  title  to  that  parcel. 

The  result  is,  the  judgment  of  the  county  court  is  reversed,  and 
lodgment  rendered  for  the  pfaintiSs  to  recover  the  undivided  moie- 
ties of  the  parcels  marked  on  the  plan  G  I  and  C  2,  being  the  two 
parcels  of  land  first  described  in  their  declaration,  and  damages 
and  costSr 
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John  P.  Warren  v.  Emort  Wheelock,  Executor  of  Paul 
Wheeler. 

In  an  action  of  acconnt  between  partners,  the  plainUff  is  only  entitled  to  recover 
fur  a  balance  dne  him  on  tbe  adjugtment  of  all  tbe  partneEsbip  daalings, 

Appral  from  the  probate  court.  Tke  plaintiff  declared  ia  ao- 
coonty  in  common  form,  for  an  adjnatment  of  tbe  dealings  between 
himself  and  the  testator/ Paul  Wheeler,  as  partaers,  and  also  de- 
clared in  book  accoont.  Judgment  to  acconnt  was  rendered,  and 
an  auditor  was  appointed. 

The  auditor  reported  that  there  was  due  to  the  plaintifT,  on  book 
account,  one  dollar  and  twentjr  one  cents.  In  relation  to  the  action 
of  account  the  auditor  reported,  that  the  plaintiff  and  the  testator, 
from  1820  to  1833,  were  copartners  in  the  practice  of  medicine  and 
surgery,  under  an  agreement,  that  each  partner  should  furnish  an 
equal  amount  of  capital,  and  perform  an  equal  amount  of  business, 
and  share  equally  in  the  profit  and  loss  of  the  business ;  that  the 
partners  had  settled  their  partnership  accounts  to  January  1st,  1828; 
that  from  1828  to  1833  the  plaintiff  performed  muck  tke  greater 
proportion  of  the  labor  of  the  firm,  the  value  of  the  excess  above  his 
share  amounting,  with  interest  to  the  time  of  audit,  to  the  sum  of 
$1199,40;  and  that  the  plaintiff  had  expended,  during  the  existence 
of  the  cc^artnership,  for  tke  benefit  of  the  firm,  variovs  sums  of 
money^  one  half  of  which,  with  interest,  amounted  to  9469,73. 

The  auditor  farther  reported,  that  no  accurate  data  were  fur« 
nished  to  him,  by  which  he  could  arrive  at  any  satisfactorjr  result  as 
to  the  true  state  of  the  partnership  account ;  that  no  accoont  had 
been  kept  between  the  partnership  and  the  individual  members 
thereof^  nor  did  it  appear,  from  any  source,  how  much  each  partner 
had  drawn  from  the  joint  funds,  or  how  much  the  testator  expended 
from  his  own  funds  for  partnership  purposes ;  that  each  partner  had 
been  accustomed  to  collect  accounts  and  notes  and  receive  money 
for  services  and  medicine^  without  keepmg  an  accurate  account 
thereof,  or  dividing  the  same;  that  tke  plaintiff  testified,  tkat  he  be» 
lieved,  that  the  testator  had  drawn  as  much  from  the  joint  funde^ 
since  January  Ist,  1828,  as  he  had  himself, — but  that  it  did  not  ap- 
pear, that  this  belief  was  the  result  of  any  careful  investigation  upon 
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the  subject;  aad  that  from  this  testimony  the  auditor  found,  that  the 
testator  had  drawn  about  as  much  from  the  partnership  funds  as  had 
the  plaintiff,  although  he  had  no  data,  from  which  to  form  a  definite 
or  accurate  opinion.  Upon  this  part  of  the  case  the  auditor  submit- 
ted to  the  court  the  question  as  to  the  plaintiff's  right  to  recover. 

The  county  court,  September  Term,  1848, — ^Kellogg,  J.,  pre- 
siding,— iheld,  that  the  plaintiff  was  not  entitled  to  recover  upon  his 
declaration  on  account,  and  rendered  judgment  for  him  for  the  bal« 
ance  found  due  by  the  auditor  on  hook  account  Exceptions  by 
plaintiff, 

0.  L.  Shqfter  and  «/.  Roberts  for  plaintiff. 

1.  The  plaintiff  is  entitled  to  recover  for  the  charges  made  by 
him  for  extra  services.  That  there  was  an  understanding  between 
the  partners,  that  each  should  be  entitled  to  an  allowance  for  ser« 
vices  of  this  description,  sufficiently  appears  from  the  terms  of  the 
copartnership  contract-  And  the  action  of  account  is  th^  appro* 
priate  remedy. 

2.  The  objection,  that  the  auditor  did  not  adjust  all  the  transac- 
tions of  the  partnership,  that  were  open  and  unadjusted,  assumea 
what  the  report  does  not  show  to  be  a  fact  If  an  anditor  adjust  all 
matters,  claimed  by  the  parties  to  he  open  and  qnadjusted  between 
them,  he  does  all  the  law  requires,  and  his  report  cannot  be  dis- 
turbed upon  the  ground,  that  he  did  not  determine  issues  not  joined 
before  him.  Rev.  St  220,  §  9.  1  Sw.  Dig.  726.  Wimam  v, 
Hmsiaw,  1  Pick.  79;  11  Pick.  978, 

P.  H.  Whitt  for  defendant 

Evidence  that  the  plaintiff  performed  more  than  half  the  labor  of 
the  partnership  should  not  have  been  received,  as  it  had  no  tendency 
to  maintain,  the  declaration.  The  claim  set  up  in  the  declaration 
was,  that  the  testator  had  received  more  than  his  share  of  the  part- 
nership funds ;  the  proof  offered  was,  that  he  had  done  less  than  his 
share  of  the  partnership  business.  Had  he  been  thus  remiss,  yet  if 
he  received  more  money  than  he  earned  he  had  a  right  to  retain  it 
against  his  copartner.  And  the  auditor  finds  in  substance  that  the 
testator  did  receive  no  more  than  his  just  proportion  of  the  partner- 
ship funds.  This  be  had  a  right  to  retain  without  reference  to  th^ 
question,  whether  he  did  more  or  \fS8»  work  than  his  copartner. 
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The  opinion  of  the  court  was  delivered  by 

Hall,  J.  Several  objectiona  are  made  to  the  allowance  ot  the 
plaintiff's  charges,  in  the  partnership  account;  bat  in  the  view 
which  we  have  felt  constrained  to  take  of  the  case,  it  has  become 
unnecessary  to  consider  more  than  erne  of  them. 

The  only  claim,  which  the  plaintiff  could  have  against  the  testa* 
tor,  under  his  declaration  in  account,  would  be  for  a  balance  due 
him  on  the  adjustment  of  all  their  partnership  dealings.  He  xcould 
not  recover  for  any  isolated  service,  or  expenditure,  merely  because 
he  had  performed  the  service  and  made  the  expenditure  in  the  part* 
nership  business.  He  may  have  received  a  greater  amount  from  the 
partnership  funds,  or  the  testator  may  have  rendered  equal  or  greater 
services  and  made  equal  or  greater  expenditures  in  the  same  busi- 
ness. It  is  only  when  it  should  be  ascertained,  that  the  plaintiff's 
services  and  expenditures  constituted  an  excess  above  all  the  charges 
proper  to  be  made  against  him  in  the  partnership  business,  that  he 
should  be  allowed  to  recover  for  them ;  and  even  then  he  would  not 
recover  for  the  services  and  expenditures  as  such,  but  for  the  gen« 
eral  balance  of  the  partnership  account. 

We  have  not  been  able  to  satisfy  ourselves,  from  the  report  of  the 
auditor,  that  he  has  found  any  such  general  balance  to  be  due  the 
plaintiff.  He  reports,  that  no  accurate  account  had  been  kept  bo* 
tween  the  partners,  of  their  partnership  receipts  and  expenditures ; 
that  there  was  no  evidence  of  how  much  had  been  drawn  from  the 
partnership  funds,  or  received,  by  either  of  the  partners,  on  partner- 
ship claims,  or  for  partnership  services ;  that  no  accounts  bad  been 
kept  of  them ;  and  the  auditor  expressly  finds,  "  that  no  accurate 
data  were  furnished  him,  by  which  he  could  arrive  at  any  satisfac-^ 
tory  result  as  to  the  true  state  of  the  partnership  accounts.'' 

If  there  .were  any  finding  by  the  auditor  of  any  general  balanee, 
judgment  might  be  rendered  upon  it,  however  uncertain  the  evi« 
dence,  upon  which  it  was  found,  might  be ;  but  there  is  no  such 
finding.  The  most  that  the  auditor  says  is,  that,  firom  the  testimony 
of  the  belief  of  the  plaintiff,  that  the  testator  had  drawn  as  much,  or 
more,  from  the  joint  fund,  as  he  himself  had,  which  belief  was  not 
the  result  of  any  careful  investigation  on  the  subject,  the  auditor 
4nds,  thai  the  testaiar  ha4  drmm  about  as  rnnch  from  the  partner^ 
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skip  fund,  as  the  plaini^hadt — ^altbough  the  auditor  adds,  he  has 
tto  daia,  from  which  to  form  any  defiaite  or  accurate  opinion. 

From  the  whde  report  we  think  it  is  manifest,  that  the  auditor 
baa  not  undertaken  to  find,  and  has  not  found,  any  general  balance 
in  favor  of  the  plaintiff,  on  the  partnership,  transactions.  He  has 
fbnnd,  that  the  plaintiff  had  performed  certain  services  and  made 
MTtain  expenditures  in  the  partnership  business,  and  has  ascertained 
their  amount ;  but  whether  the  amount  of  them,  or  any  part  of  it,  is 
really  due  to  the  plaintiff,  is  a  matter  that  the  auditor  has  not  ascer- 
tained ;  and  we  do  not  think,  the  report  furnishes  any  legal  basis,  on 
which  to  render  a  judgment  against  the  estate,  upon  the  partnership 
accounts.  It  may  be,  that  the  plaintiff  had  a  just  claim  against  the 
deceased ;  but  we  think  he  has  failed  to  show  it. 

No  objections  are  made  to  the  judgment  of  the  county  court  in 
regard  to  the  book  account ;  and  the  result  is,  that  the  judgment  of 
the  county  court  is  affirmed* 


Stbphbn  Manit,  by  his  guardian  Joseph  Duncan,  9.   Samubl 

BCTTB&LT. 

[In  CBAvcBav.] 

Mere  imuleqiiaey  of  consideration  farnishee  no  snfficient  groond  for  the  interfer- 
ence of  a  cout  of  equity  to  tet  aside  a  deed,  or  contract;  but  inadequacy  o^ 
i^onqlderation,  vmted  with  svch  a  degree  of  weakness  and  inbeeiUty  of  iateUeet, 
^  wonid  jascify  the  inference,  that  sneb  weaknesi  had  been  taken  advantage 
^,  will  9fM^  snffieieat  gnraad  for  sndi  interference. 

To  a  hill,  which  alleges,  that  a  release  of  a  bond,  conditioned  Pott  the  svpport  of 
the  orator,  was  obtained  by  the  defendant  for  a  grossly  inadeqaaie  coneidtra** 
tien,  an  answer, denymg  the  inadequacy, and  setting  Cbrth  the  previous  arrange- 
ment of  the  parties,  which  led  to  the  eaecation  of  the  bond,  the  maintenance 
of  the  orator  from  that  time  to  the  time  of  oancelling  the  bond,  and  the  amount 
paid  for  the  release,  was  held  resfym^ive. 

And  it  was  held,  in  such  ease,  that,  in  eoosidering  the  qaestioa  of  die  salficieocy 
of  the  consideration  for  the  rarrender  of  the  bond,  it  was  proper  to  take  into 
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aooMAt  the  amM&t  of  properljr  Mnreyed  hj  the  on^or  to  die  ^eftodtnt,  on 
occasion  of  the  execation  of  the  bond,  and  the  aoonnt  of  eipondituea  by  the 
defendant  in  the  Mpport  of  the  orator. 

That  the  intellectual  capacity  of  one  of  the  partiea  to  a  cootract  ia  below  that  of 
the  average  of  mankind  does  not  alone  famish  sufficient  groand  for  settiig  acidfl 
the  contract. 

Appeal  from  the  court  of  chancery.  It  was  alleged  in  the  biU, 
that  the  orator,  Stephen  Mann,  on  the  second  day  of  Febronryi 
1841,  conveyed  to  the  defendant  certain  real  and  personal  estate* 
and  received  from  him  a  bond,  in  the  penal  BOm.  of  foor  hnndred 
dollars,  conditioned  for  the  support  of  the  orator  daring  Us  life; 
that  the  orator  resided  with  the  defendant,  and  was  soppovted  hj 
him,  until  March  35,  1S45»  when  the  defendant  indaced  hhn  to  sur« 
render  and  discharge  the  bond  upon  jeceiring  from  the  defendant 
two  notes,  fer  twenty  fiive  dollars  each,  payable  in  produce ;  that  the 
consideration  fer  this  surrender  was  grossly  inadeqoate;  that  the 
orator  was  naturally  of  weak  mind  and  had  become  imbecile  tSvotigli 
age  ;  and  that  the  defendant  procured  the  surrender  of  the  bond  by 
taking  advantage  of  the  orator's  incapacity  and  weakness  of  intel- 
lect and  of  the  influence  which  he  had  acquired  over  him  by  reason 
of  his  long  residence  in  the  defendant's  family.  And  the  orator 
prayed,  that  the  discharge  upon  the  bond  might  lie  decreed  to  be 
cancelled,  upon  his  surrendering  to  the  defendant  the  two  notes  t^^ 
ecuted  by  him,  (which  he  offered  to  do,)  and  the  bond  be  re-deliv- 
ered to  the  orator,  to  remain  in  fell  force,  according  to -its  termflbi 
and  for  general  .relief. 

The  defendant  answered,  denying  tiiat  there  was  any  inadequacy 
in  the  consideration  for  the  surrender  of  the  bond,  or  that  h» 
procured  the  surrender  by  fraud,  or  l^  the  exdreine  of  any  undue 
influence,  or  that  the  defendant  un»  incapable  of  transacting  hie 
business ;  but  he  alleged,  that  on  the  oecaaicK  of  the  eiecnlion  of 
the  bond,  and  as  the  considetalico  therefer,  he  xeenved  from  the 
orator  real  and  personal  estate  of  the  value  of  9310,87,  that  he  bad 
paid  for  the  orator,  at  his  request,  960,  that  he  had  supported  the  orator 
fbm  years  and  two  months,  at  an  eiq>ense<rf'  91^  p^r  week,  amount- 
ing to  $3SU  for  the  whole  time,  and  that  at  the  earnest  request  of 
the  orator,,  without  solicitalion  upon  fais  part^  he  Toeeived  the  di>- 
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chars^  of  the  bond  and  executed  his  two  notea,  for  925  each,  aa 
alleged  in  the  bill. 

The  answer  was  traversed,  and  testimony  was  taken  upon  each 
aide,  the  substance  of  which  is  sufficiently  stated  in  the  opinion  of 
the  court. 

The  court  of  chancery  dismissed  the  bill ;  from  which  decree 
the  orator  appealed. 

C.  /.  Walker,  for  orator,  cited  Jackscn  r.  King,  4  Cow.  907 ;  1 
Story's  Eq.  239,  ^^  234*7 ;  HaU,  JBz'r,  r.  PcrJb'ns,  3  Wend.  626 ; 
(JoMOii,  AdmW,  ▼.  Jackson  et  al,  16  Vt  850 ;  MaMn  t.  Jtfdlin,  1 
Wend.  659 ;  Earl  of  Chesterfield  t.  Jansen,  2  Yes.  155 ;  1  Atk. 
352 ;  Taylor  ei  al.  ?.  06ee,  3  Price  83 ;  Clarkson  y.  Hansway,  2 
P.  Wms.  203 ;  Osmond  v.  Fitxroy,  3  lb.  129 ;  PortJdngion  t.  AU 
exander,  2  Yem.  189;  Holden  ▼.  Crawford,  1  Aik.  390. 

W.  C.  Bredky  and  A.  Bjeyes,  for  defendant,  cited  1  Fonbl.  Eq. 
B.  1,  ch.  2 ;  iiontagues  Case,  3  Chaac.  Cas.  107 ;  1  Story's  Eq. 
238,241;  Oirnond  ▼.  I'ltYzroy,  3  P.  Wms.  129 ;  WilUsY.Jamegan, 
2  Atk.  251 ;  Famam  r.  Brooks,  9  Pick.  212;  Conant,  Adm'r  r. 
Jackson  etal.l%\i.Z^. 

The  opinion  of  the  court  was  delifered  by 

Kellooo,  J.  The  orator  insists,  that  the  ccmsideratioa  for  the 
surrender  and  discharge  of  the  b(xid,  executed  by  the  defendant  for 
the  support  and  maintenance  of  the  orator,  was  grossly  inadequate, 
and  that  the  orator  was  of  weak  understanding,  and  that  therefore 
the  court  should  infer,  that  the  discharge  was  obtained  by  fraud,  cir« 
cumvention,  or  undue  influence. 

It  is  a  well  settled  principle,  that  mere  inadequacy  of  considera- 
tion furnishes  no  sufficient  ground  for  the  interference  of  a  court  of 
equity,  to  set  aside  a  deed,  or  contract ;  but  it  is  equally  well  set* 
tied,  that  inadequacy  of  consideration,  coupled  with  such  a  degree 
of  weakness  and  imbecility  of  iniellect,  as  would  justify  the  inter- 
ference, that  such  weakness  had  been  taken  advantage  of,  would 
afford  sufficient  ground  for  such  interference.  Indeed,  the  doctrine 
is  laid  down  in  the  books,  as  generally  true,  "that  the  acts  and  con- 
tracts of  persons,  who  are  of  weak  understanding,  and  who  are 
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thereby  liable  to  impositioD,  will  be  held  void  ia  courts  of  equity,  if 
the  nature  of  the  act,  or  contract,  justify  the  conclusion,  that  the 
party  has  not  exercised  a  deliberate  judgment,  but  that  he  has  been 
imposed  upon,  circumvented,  or  overcome,  by  cunning,  or  artifice, 
or  undue  influence." 

That  the  orator,  at  the  time  of  his  contract  with  the  defendant 
for  the  surrender  of  the  bond,  was  of  weak  understanding  and  ca- 
pacity for  the  transaction  of  business,  that  in  point  of  intdlect  he 
was  not  upon  an  equality  with  mankind  in  general,  is  apparent  from 
the  testimony  in  the  case;  yet  it  by  no  means  follows,  that  he  was 
incompetent  to  contract.  This  imbecility  of  understanding,  how- 
ever, when  accompanied  with  gross  inequality  in  the  contract,  may 
be  sufficient  to  justify  the  inference  of  fraud  and  imposition. 

It  becomes  important,  then,  to  inquire,  whether,  in  the  case  at 
bar,  there  was  a  gross  inadequacy  of  consideration.  The  defendant, 
in  his  answer,  denies  the  inadequacy,  and  asserts,  that  he  paid  a  full 
and  adequate  consideration  for  the  discharge  of  the  bond.  If  we 
are  to  regard  the  notes,  executed  by  the  defendant,  at  the  time  of 
the  surrender  and  discharge  of  the  bond,  as  the  only  consideration, 
which  entered  into  the  view  of  the  parties, — if  we  are  to  ccmsider 
that  transaction  alone,  as  a  distinct  act,  entirely  independent  of  and 
unconnected  with  the  arrangement,  upon  which  the  bond  was  exe- 
cuted, we  should  have  no  difficulty  in  pronouncing  the  considera> 
tion  grossly  inadequate.  But  we  do  not  think  the  case  is  so  to  be 
regarded.  The  orator  in  his  bill  alleges,  that  the  consideration  was 
grossly  inadequate.  This  the  defendant,  in  his  answer,  denies;  and 
he  sets  forth  the  previous  arrangement,  which  led  to  the  execution 
of  the  bond,  the  maintenance  of  the  orator  from  that  time  to  the 
cancelling  of  the  bond,  and  the  execution  of  the  two  notes  of  925 
each,  which  the  <^ator  still  holds.  It  has  not  been  questioned  in 
the  argument,  but  what  the  answer,  in  this  particular,  m  responsive 
to  the  bill ;  and  we  are  inclined  to  think  it  is  responsive,  and  con* 
sequently  legitimate  evidence  in  the  case. 

We  are  also  of  opinion,  that,  in  considering  the  question  of  the 
sufficiency  of  the  consideration  for  the  surrender  and  discharge  of 
the  bond,  it  is  proper  to  take  into  consideration  the  amount  of  prop- 
erty conveyed  by  the  orator  to  the  defendant,  and  the  amount  of  ex- 
penditure by  the  defendant  in  the  support  of  the  orator.  Testing 
42 
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the  transaction  by  this  rale,  we  think  it  mast  be  obyioos,  that  there 
was  no  inadequacy  of  consideration  for  the  discharge  of  the  bond. 
And  is  not  this  an  equitable  view  of  the  subject  t  If  the  orator,  by 
the  first  arrangement,  had  obtained  an  unconscionable  bargain  of 
the  defendant,  it  by  no  means  follows,  that  he  might  not,  either  in 
whole  or  in  part,  release  him  firom  the  performance  of  the  contract, 
provided  he  had  a  legal  capacity  so  to  do.  Indeed,  common  hon- 
esty would  require  him  so  to  act  For  aught  that  appears,  the  ora- 
tor might  hare  insisted  upon  the  defendant's  performing  the  condi- 
tion of  his  bond ;  but  he  was  not  bound  to  do  sa 

If,  howcYer,  the  orator,  at  the  time  of  the  discharge  of  the  bond, 
by  reason  of  his  weakness  and  imbecility  of  inteUect,  was  incapa- 
ble of  contracting  understandingly,  or  if  the  discharge  was  induced 
by  the  fraud  of  the  defendant,  it  cannot  be  allowed  to  arail  him. 
But  it  was  not  even  pretended  by  the  coonsd  for  the  orator,  that  a 
case  of  fraud  was  made  out  against  the  defendant,  unless  it  was  to 
be  inferred  from  the  assumed  inadequacy  of  consideraticHi ;  which 
assumption,  we  have  shown,  is  not  well  founded  in  fact.  It  is  true, 
there  is  proof,  that  the  defendant,  just  previous  to  the  discharge  of 
the  bond,  promise^  that  he  would  not  trade  with  the  orator ;  and 
however  this  promise  may  be  regarded  in  a  moral  point  of  view,  we 
q>prehend  it  cannot  impair,  or  in  any  manner  affect,  the  legality  of 
the  contract  subsequently  entered  into  with  the  orator. 

The  remaining  inquiry  is,  was  the  orator  so  devoid  of  understand- 
ing, or  of  so  weakened  an  intellect,  as  to  render  him  incompetent  to 
contract  ?  The  testimony  of  all  the  witnesses  represents  the  orator 
to  be  of  weak  mind  and  capacity,  and  perhaps  the  balance  of  the 
testimony  may  be  said  to  establish  the  fact,  that  his  intellectual  ca- 
pacity was  below  that  of  the  average  of  mankind ;  yet  we  appre- 
hend, that  such  a  degree  of  incapacity  does  not  alone  furnish  suffi- 
cient ground  for  setting  aside  his  contracts.  Such  weakness  of  un- 
derstanding, when  connected  with  circumstances  showing  that  the 
party  had  been  overreached  in  the  contract,  or  that  it  had  been 
obtained  by  fraud,  or  imposition,  or  improper  influence,  would  fur- 
nish abundant  ground  for  annulling  the  contract.  But  we  are  una- 
ble to  discover  from  the  testimony,  that  the  orator  has  been  over- 
reached in  the  contract,  or  that  it  was  procured  by  the  fraud,  or 
imposition,  or  undue  influence^  of  the  defendant. 
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It  hu  indeed  been  urged,  that  this  aopposed  influence  of  the  de- 
fendant OTer  the  orator  may  be  inferred  from  the  fact,  that  thej 
resided  together  in  the  same  house.  But  certainly  there  is  no  satis- 
factory evidence  of  the  exercise  of  any  influence  by  the  defendant 
over  the  oralor*  nor  do  we  find  any  thing  in  the  case  to  raise  a  legal 
presumption  of  the  existence  of  such  an  influence.  It  is  also  worthy 
of  remark,  that,  while  the  orator  is  insisting  upon  the  grossly  inade- 
quate consideration  for  the  discharge  of  the  bond,  claiming  that  the 
surrender  of  it  was  equivalent  to  the  surrender  of~some  seven  or 
eight  hundred  ddlars,  a  recurrence  to  the  bond  shows  the  penal 
sum  to  be  only  $400,  which  was  all  the  orator  could  have  enforced 
against  the  defendant,  provided  the  bond  had  not  been  discharged 
and  the  defendant  had  feiled  to  support  the  orator,  according  to  the 
condition  of  the  bond.  The  discharge  of  the  bond,  then,  at  most, 
was  only  equivalent  Co  the  sum  of  $400. 

The  court  are  now  called  upon  to  set  aside  the  contract,  by  which 
the  bond  was  discharged  by  the  mutud  understanding  of  the  parties, 
and,  as  we  think,  upon  an  adequate  consideration ;  the  effect  of 
which  wonld  be  to  establish  a  contract,  which,  hj  the  orator's  own 
showing,  was  hard  and  oppressive  to  the  defendant  We  are  not 
aware  of  any  principle  of  equity,  which  would  justify  us  in  coming 
to  such  a  result  upon  any  evidence  now  before  the  court.  We  think 
the  orator  is  not  entitled  to  relief,  that  the  decree  of  the  court  of 
chancery  dismissing  the  orator's  bil)  is  correct^  and  the  same  is 
affirmed^ 


Jambs  Kbtxs  and  Laura  Keyes,  his  wife,  v.  Wood,  Grant  d& 
Co.9  The  Administrator  of  Stearns  A.  Hodphton,  and  Jomf 
Black. 

[In  Chancxrt.] 

Tbe  payoo  of  a  aofotiablo  profflifaory  nolai  who  boldo  it  in  trust  for  tho  benefit 
of  a  third  penon,  may  tranafer  it,  by  indonement,  while  corraat,  for  a  valnii- 
ble  eoQfideraUoHj  to  any  one  having  no  notice  of  the  trnit;  and  inch  transfer 
wHl  pass  a  good  title  to  the  note,  not  onty  sgainst  the  payee,  but  also  against 
the  cesftti  qu€  (rusf . 
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Bat  if  tb«  notM  were  tranellvred  bj  the  pejee,  in  nch  ceee,  aecoUttere]  eecnrit/ 
merely,  the  c€Mt^i  ^w  tru9t  will  be  ellowed  to  redeem  them,  bjr  payiDg  the 
amoant  of  the  liabiiitj  for  which  they  were  pledged. 

If  a  debt  leenred  by  mortgage  be  assigned,  and  there  be  no  agreement  to  the 
contrary,  the  mortgage,  in  equity,  goes  with  it;  and  if  the  mortgagee  retain  the 
mortgage  in  his  own  hands,  be  will  hold  it  as  tnstee  for  the  assignee  of  the 
debt,  eren  thoqgh  the  assignee,  at  the  time  of  the  assignment,  did  not  know  of 
the  e^istei^ce  of  the  secarity. 

If  a  part  of  several  notes,  secured  by  the  same  mortgage,  be  assigned  by  the 
mortgagee,  it  will  be  held,  in  the  absence  of  any  oontract  to  the  contnry,  that 
a  pro  rata  portion  of  the  mortgage  secarity  aoeompaniea  them. 

Apfkal  from  the  court  of  ohancery.    The  facta  were  as  follows. 

On  the  twenty  first  of  September,  1838,  Laura  Keyes,  tbe  plain* 
tiff^  and  Stearns  A.  Houghton,  children  and  heirs  of  Asa  Houghton 
deceased,  were  joint  and  equal  owners  of  a  ta?em  stand  in  Putney* 
which  they  agreed  to  sell  to  tbe  defendant  Black.  Tbe  piaintifis, 
Keyes  and  wife,  on  that  day  quitclaimed  to  Houghton  their  right  in 
the  property,  and  he  ti  the  same  time  executed  to  the  plaintiff  Laura 
Keyes  a  sealed  instrument,  not  acknowledged  or  recorded,  by  which 
be  declared,  that  he  held  her  share  in  the  property  in  trust  for  her 
and  would  pay  the  avails  as  she  should  direct,— her  share  to  be  sub* 
ject  to  an  accounting^between  Houghton  and  her  husband  of  all 
matters  relating  to  the  estate  of  her  father,  and  to  the  carrying  on 
of  the  tavern  stand  since  his  decease.  On  the  twenty  second  of  Sep- 
tember, 1848,  in  pursuance  of  the  previous  contract  with  Black, 
Houghton  conveyed  the  tavern  stand  to  him  for  the  consideration 
of  three  thousand  dollars,  which  consideration  was  secured  to 
Houghton  by  mortgage  on  the  same  premises,  the  sum  being  speoi* 
fied  in  seven  promissory  notes  payable  in  sucoessive  years  with  in- 
terest annually.  Tbe  four  notes  first  payable,  amounting  to  $1600, 
one  half  of  tbe  mortgage  debt,  and  also  several  sums  for  interest  on 
other  notes  were  paid  to  Houghton  and  appropriated  to  his  own  use. 
The  note  for  9500,  which  had  become  payable,  and  tbe  mortgage 
deed  were  placed  in  the  hands  of  tbe  plaintiff,  Laura  Keyes,  and 
were  produced  by  her  on  trial  in  the  court  of  chancery.  The  two 
remaining  notes,  of  $500  each,  payable  April  1,  1843,  and  April  1, 
1844,  were^  in  October^  1842^  in  the  city  of  New  York,  indori^ 
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by  Houghton  to  Wood,  Grant  Sl  Ca,  and  delivered  by  him  to  them 
in  substitution  for  a  bank  certificate  of  deposite,  held  by  them  as 
security  for  their  previous  indorsement  for  him  of  sundry  drafts,-— 
which  certificate  of  deposite  was  then  given  up  to  Houghton. 
Wood,  Grant  &  Co.  were  then  informed  by  Houghton,  that  the 
notes  were  secured  by  mortgage  on  land  in  Vermont,  but  had  no  in* 
formation,  that  Houghton  held  the  mortgage,  or  notes,  or  any  part 
of  them,  in  trust  for  any  one.  Wood,  Grant  &  Ga  paid  about 
f900  on  their  liabilities  for  Houghton,  and  afterwards  collected 
from  other  sources  than  the  two  notes  about  9000,  towards  their  in* 
demnity.  Previous  to  the  bringing  of  the  bill  Houghton  had  be* 
come  insolvent,  and  afterwards  died  insolvent,  and  the  suit  was  re* 
vived  against  his  adminstrator. 

The  plaintift  prayed,  by  their  bill,  as  to  Houghton,  that  an  ac* 
count  might  be  taken  of  the  matters  mentioned  in  his  declarat]<»i 
of  trust  and  of  the  sums  received  by  him  on  the  mortgage  notes  and 
i^>propriated  to  his  own  use, — and  that  the  plaintiib  might  have  the 
benefit  of  the  notes  which  remained  unpaid  to  Houghton,  to  the 
amount  of  the  share  of  the  mortgage  debt  belonging  to  the  plain* 
tifi*  Laura, — and  that  HoDghton  and  Wood,  Grant  d&  Co.  might  be 
decreed  to  surrender  the  notes  in  their  hands  to  the  plaintifi  for 
that  purpoee,— 4md  for  an  assignment  of  the  mortgage  to  the  plain* 
tiff  Laura  Keyes, — and  for  a  foreclosure  of  the  mortgage  as  against 
Black,— 4md  for  general  relief. 

The  court  of  chancery,  September  Term,  1846, — ^Kellogo,  Ch., 
-—dismissed  the  bill  pro  forma ;  from  which  decree  the  plaintiA 
appealed. 

W.  C.  Bradley  and  A,  Keyes  for  plaintiffs. 

There  can  be  no  doubt,  under  the  circumstances,  of  the  right  of 
the  plaintiffs  to  have  an  account  taken,  as  against  Houghton's  ad* 
ministrator  and  Black,  and  a  decree  against  both, — the  extent  of 
which  will  be  a  subject  of  examination  hereafter  on  accounting. 

As  to  the  other  defendants,  their  defence  is  based  upon  the  doc* 
4rine,  that,  by  the  indorsement  of  the  notes,  the  mortgage  passed 
likewise.  But  in  cases  where  the  mortgage  cannot  be  delivered  to 
different  persons,  we  have  no  case  in  this  state,  even  if  there  be 
^sewhere^  in  which  it  has  been  decided  directly,  that  the  right  po  a 
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portioH  of  the  premises  paaees  without  poflBeasion  of  the  mortgage 
deed,  or  some  writing  of  aasignment  thereof.  In  Wrigki  t^  Par^ 
ker  €t  aly2  Aik.  212«  the  mortgagee  assigned  two  out  of  five  notes, 
aod  transferred  by  deed  a  corresponding  portion  of  the  mortgage, 
and  aAerwards  transferred  to  another  two  more  of  the  notes  and  all 
his  remaining  interest  in  the  mortgage.  In  King  ▼.  HaningUm 
H  al.,  2  Aik.  33,  it  was  held,  that  a  regular  assignment  of  the  mort* 
gage,  accompanied  by  a  deli?ery  of  the  notes,  without  indorsement, 
authorized  the  assignee  to  receive  payment  of  the  notes.  In  Lang' 
dan  et  a/,  r.  KeHhf  9  Vt.  299,  there  was  a  regular  aasignment  of  the 
whole  mortgage,  and  of  ail  the  mortgage  notes  except  one.  So 
in  Mechanics*  Bank  t.  Niagara  Bank^  9  Wend,  410,  there  was  an 
assignment  of  part  by  an  indorsement  to  that  effect,  both  on  the 
bond  and  the  mortgage.  As  to  a  complete  assignment  of  the  whole 
debt  and  mortgage,  it  is  held  in  Massachusetts,  that  no  assignment 
passes  by  the  delirery  of  the  mortgage  deed ;  15  Mass.  2^ ;  and 
that  an  assignment  of  the  debt  does  not  carry  the  mortgage;  17 
Mass.  419; — ^while  in  New  York  a  ddirery  of  the  mortgage  deed 
is  a  sufficient  assignment  without  writing;  Banyan  f.  Jfersereotf, 
11  Johns.  534;  Wilson  w.  Troup,  2  Cow.  231 ;  and  a  transfer  of 
the  debt  carries  the  mortgage  with  it;  and  in  Green  v.  Hari,  1 
Johns.  580,  where  the  note  was  indorsed  and  the  mortgage  deliv- 
ered, it  was  strongly  contended,  that  the  delivery,  by  the  mort- 
gagee, of  the  mortgage,  together  with  the  note  indorsed,  consti- 
tuted a  transfer  of  the  mortgage,  and  it  was  so  held  by  the  court  of 
errors.  In  Jackson  v.  Blodget,  5  Cow.  202,  where  the  bond  was 
regularly  assigned  and  notice  thereof  given  to  the  obligor,  it  was 
held,  that  a  payment  afterwards  to  the  obligee  was  not  justified  by 
the  fact,  that  the  mortgage  was  not  delivered, — ^which  is  a  different 
question. 

So  the  question  is  open  here,  whether  the  indorsement  of  part  of 
the  notes  shall  operate  a  transfer  of  the  mortgage,  without  any  de- 
livery of  that  instrument  or  any  regular  assignment  thereof.  But  it 
has  been  decided  in  this  state,  that  when  a  partial  assignment  of  the 
debt  has  been  made,  it  is  always  a  question  of  the  intention  of  the 
parties,  to  be  gathered  from  the  circumstances  at  the  time,  whether 
any  and  how  much  of  the  mortgage  was  to  pass  by  the  assignment 
Langdon  et  al.  v.  Kdih,  9  Vt.  299,     Wright  r.  Parker  et  al.^ 
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2  Aik.  214.  In  the  present  case  the  agreement  does  not  seem  to 
have  had  any  reference  to  the  mortgage.  No  assignment  of  it  was 
taken  or  prc^xMed,  nor  had  the  defendants  ever  seen  it,  or  made  any 
request  therefcnr. 

As  an  assignee  of  the  mortgage  takes  it  subject  to  all  the  equities 
of  the  mortgagor  against  the  mortgagee, — Bimk  of  Niagara  v. 
RoosakU  €i  al,  9  Cow.  409,-— had  not  Black,  being  equally  conusant 
with  Houghton  of  the  trust  attached  to  the  notes,  a  claim  upon 
Houghton,  that  they  should  not  be  divested  from  the  trust  ?  Could 
he  have  paid  them  to  the  defendants,  with  that  knowledge,  and  so 
aid  in  a  breach  of  the  trust  t  Clark  v.  Flint,  22  Pick.  231.  Glid- 
den  V.  Hunt,  24  Pick.  221*  So  at  law,  with  a  note  matured,  taken 
in  payment  of  a  precedent  debt,  the  indorsee,  without  notice,  does 
not  stand  on  the  same  firm  ground  with  one  who  has  paid  a  valuable 
consideration.  Caddingtan  v.  Bay,  20  Johns.  637.  Rosa  v.  Brothr 
erson,  10  Wend.  85. 

Walker  S^  KeUogg  for  defendants. 

When  negotiable  paper,  not  due,  is  transferred  for  a  valuable  eon- 
*  sideration,  and  without  notice  of  any  fraud,  or  trust,  the  right  of  the 
holder  shall  prevail  against  the  true  owner.  Coddingtan  v.  Bay, 
20  Johns.  637.  Grant  r.  Vaugkan,  3  Burr.  1526.  Wheeler  v. 
Guild,  20  Pick.  545.  8unft  v.  Tyson,  16  Pet.  1.  We  are  aware, 
that  it  has  been  decided  in  New  York,  that  a  pre-existing  debt,  or 
liability,  is  not  a  sufficient  consideration  for  the  transfer  of  negotia- 
ble paper,  as  against  the  owner.  CoddingUm  v.  Bay,  5  Johns.  Ch. 
R.  56 ;  20  Johns.  637.  B.osa  v.  Brotherson,  10  Wend.  85.  Smith 
V.  Van  Loan,  16  Wend.  659.  StaOcer  v.  McDonald,  6  Hill  93. 
These  cases  are  at  variance  with  the  weight  of  decisions  in  our  own 
country,  and  with  the  English  eases.  Grant  v.  Vaaghau,  3  Burr. 
1526.  Peacock  v.  Rhodes,  Dougl.  633.  8  Taunt,  100.  Brush  v. 
Scrihner,  11  Conn.  388.  2  Pet  170.  BoehM  v.  SterKng,  7  T. 
R.  423.  6  C.  &;  P.  767.  4  Bing.  49&  9  Ad.  &  E.  275.  I  Bing. 
N.  C.  469.     CooUdge  v.  Payson,  2  Wheat.  66. 

But  in  this  ease  the  transfer  of  the  notes  was  good,  even  accord- 
ing to  the  New  York  authorities.  Wood,  Grant  d&  Co.  gave  up 
their  lien  upon  the  certificate  of  deposite,  and  the  reception  of  these 
notes  was  the  express  consideration  upon  which  this  was  done. 
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The  transfer  of  the  notes  being  valid^  the  defendants  have  a  right 
to  the  benefit  of  the  mortgage,  bj  which  they  are  secored.  The 
assignment  of  the  debt  carries  with  it  the  mortgage  secnrity ;  Fonbl. 
Eq.  526,  n. ;  2  Story's  Eq.  285 ;  and  thi?  may  be  by  parol ;  Frait 
r.  Bank  o/BenmngUm  ei  al.,  10  Vt.  293.  Where  part  of  the  debt 
is  assigned,  as  in  this  case,  whether  any  interest  in  the  mortgage, 
and  what,  passes  to  the  assignee,  depends  upon  the  agreement  be* 
tween  the  mortgagee  and  assignee.  Wr^ki  ▼.  Parker,  2  Aik.  212. 
Langdon  ei  al.  ▼.  Keith,  9  Vt  299.  Here  it  was  expressly  agreed, 
that  the  defendants  were  to  have  the  benefit  of  the  mortgage. 

The  opinion  of  the  coart  was  deliyered  by 

Hall,  J.  There  can  be  no  doubt,  bat  that  there  shoold  be  a 
decree  of  foreclosure  against  Black,  for  the  sum  doe  from  him  on 
all  the  notes.  Whoever  may  be  the  owner  of  the  notes,  Black  is 
absolutely  liable  for  their  payment,  and  the  mortgage  may  be  en- 
forced against  him  for  whatever  sum  remains  due  on  them.  The 
important  questions  in  the  case  regard  the  respective  rights  and  in- 
terests of  Keyes  and  his  wife,  the  administrator  of  Houghton,  and 
Wood,  Grant  &  Co.,  in  the  mortgage  debt,  and  in  the  security  for 
enforcing  its  payment. 

The  note  of  9500,  which  is  found  in  the  possession  of  Mrs.  KeyeS| 
must  be  presumed  to  have  been  delivered  to  her  by  Houghton,  in 
execution  of  his  trust;  and  she  is  doubtless  entitled  to  the  benefit 
of  it  Assuming,  what  it  seems  probable  an  accounting  will  show 
to  be  the  case,  that,  as  against  Houghton,  she  was  also  entitled  to 
the  amount  of  the  two  notes,  which  were  passed  by  him  to  Wood, 
Grant  &  Co.,  the  question  is,  whether  she  can  be  allowed  to  enforce 
her  claim  against  them. 

Although  the  two  notes,  in  equity,  belonged  to  Mrs.  Keyes,  yet 
they  were  payable  to  Houghton,  or  his  order,  and  he,  upon  the  face 
of  them,  appeared  to  be  the  owner.  The  notes  being  negotiable 
paper,  he  might  transfer  them,  before  they  became  due,  for  a  valuar 
Ue  consideration,  to  any  one  having  no  notice  of  the  trust,  and  such 
transfer  would  pass  a  good  title  to  them,  not  only  against  Hough- 
ton, but  also  against  Mrs.  Keyes,  the  beneficiary  of  the  trust.  This 
doctrine  is  too  well  settled,  to  be  controverted.  It  is  said,  however, 
that)  by  the  law  of  New  York,  where  the  transfer  of  these  notes  was 
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madei  t  preTiouB  indebiedoess  of  the  indorser  to  the  indorsee  is  not 
a  safficient  consideration  for  the  indorsement,  as  against  the  cestui 
fue  trust,  bat  that  the  indorsee,  in  order  to  render  such  indorsement 
effectual,  mast  haTC  parted  with  something  valuable,  a&  the  consid- 
eration therefor.  If  it  be  conceded,  that  such  is  the  law  of  New 
York,  and  that  it  is  binding  upon  these  parties,  it  does  not  appear 
to  us,  that  the  plaintiff*  will  be  aided  thereby.  The  notes  were  not 
passed  as  mere  security  for  a  pre-existing  debt.  Wood,  Grant  & 
Co.  appear  to  have  had  other  security  for  such  debt,  which  they 
parted  with  and  delivered  to  Houghton,  when  they  received  the 
notes.  The  doctrine,  of  which  the  plaintiffs  claim  the  benefit,  rests 
upon  the  ground,  that  the  indorsee  loses  nothing  by  being  deprived 
of  his  security, — that  if  it  be  taken  firom  him,  he  is  left  in  the  pre** 
cise  situation  he  was  in,  when  he  received  it  In  this  case  such 
was  not  the  fact  The  bank  certificate,  which  Wood,  Grant  &  Co. 
exchanged  with  Houghton  for  the  notes,  will  be  lost  to  them,  if  the 
claim  of  the  cestui  que  trust  is  allowed  to  prevail.  In  any  view  of 
the  law,  we  think  the  defendants  Wood,  Grant  &  Co.  must  be  con* 
ei^ered  as  having  acquired  a  perfect  title  to  the  notes,  as  against  the 
plaintifi,  for  the  purposes  for  which  they  received  them.  Having 
been  received  as  security,  the  plaintiff*,  Mrs.  Keyes,  is  entitled,  as 
Houghton  would  have  been,  to  redeem  them  by  paying  the  amount 
of  the  liability,  for  which  they  were  pledged.  But  until  Wood, 
Grant  Sl  Ca  are  thus  paid,  we  think,  they  must  be  allowed  to  hold 
the  notes  and  receive  the  pay  on  them. 

The  next  inquiry  is,  what  are  the  respective  rights  of  the  plaintiff; 
Mrs.  Keyes,  and  the  defendants  Wood,  Grant  &  Co.,  in  the  mart" 
gage  security  ? 

It  is  claimed  isk  behalf  of  the  plaintiffs,  that,  even  if  Wood,  Grant 
&  Co.  have  acquired  a  good  title  to  the  notes,  they  have  obtained 
none  to  the  security,  and  that  a  decree  should  be  made  upon  that 
basis.  If  Houghton  had  been  the  equitable  and  legal  owner  of  the 
mortgage,  and  had  transferred  all  the  notes  secured  by  it,  retaining 
the  mortgage  in  his  hands,  there  can  be  no  doabt,  but  that  the 
assignee  of  the  notes  would,  by  the  assignment  of  them,  have  be- 
come also  the  equitable  assignee  of  the  mortgage.  The  debt  being  j 
the  principal,  and  the  security  the  incident,  the  transfer  of  the  one  , 

carrieiTwrth  it  the  other.'  Tt  may  now  be  considered  as^welTseltled,  i 
^--43 I 
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that  if  the  debt  be  aas^ed^  and  there  be  no  agreemeDt  to  the  con* 
trary,  the  mortgage,  in  equity,  goes  with  it.  A  delivery  of  the 
mortgage  to  the  assignee  of  the  debt  does  not  appear  to  be  necee* 
sary,  to  give  him  the  benefit  of  it ;  for  if  it  be  retained  by  the  mort^ 
gagee,  he  holds  it  as  trustee  for  the  assignee  of  the  debt,  and  may 
be  compelled  to  the  p^formance  of  the  trust.  It  seems,  ako,  not  to 
be  indispensable,  that  the  assignee  of  the  debt  should,  at  the  time 
of  the  assignment,  even  know  of  the  existence  of  the  security ;  for 
it  has  been  held,  that  whenerer  it  comes  to  his  knowledge,  he  may 
aiBrm  the  trust  and  enforce  the  security.  Prait  ▼.  Bank  of  Ben^ 
nington,  10  Vt  293.  Neihtm  ▼.  Blight,  1  Johns.  Ca8.205.  Qreen 
▼.  Hart,  1  Johns.  590.  Eoertson  ▼.  Booth,  19  Johns.  491.  But  an 
assignment  of  the  mortgage,  without  the  debt,  passes  no  interest  to 
the  assignee,  either  in  the  debt,  or  the  security. 

The  question  arises,  how  far  these  principles  are  applicable  to  the 
assignment  of  a  part  of  a  debt,  the  whole  of  which  b  secured  by 
mortgage.  In  Langdon  ▼.  Keith,  9  Vt.  300,  it  was  said  by  the 
court,  that  when  a  part  of  the  mortgage  notes  are  assigned  and  a 
part  retained,  it  was  entirely  matter  of  contract  between  the  mort- 
gagee and  assignee,  how  far  and  for  whose  benefit  the  mortgage 
should  be  holden.  In  that  case  the  mortgagee  had  sold  part  of  the 
notes  and  with  them  bad  assigned  the  whole  mortgage,  and  the 
assignee  was  therefore,  by  contract,  entitled  to  the  whole  security, 
as  between  him  and  the  mortgagee.  But  it  was  not  determined,  what 
would  have  been  the  rights  of  the  assignee  of  a  part  of  the  notes,  in 
the  absence  of  any  express  contract  in  regard  to  the  security.  And 
the  question,  as  to  what  contract  the  law  would  imply  in  regard  to 
the  security,  upon  the  separation  of  the  notes  into  the  hands  of  dif- 
forent  owners,  does  not  appear  to  have  been  adjudicated  in  this 
state. 

In  Pattison  v.  Hull,  9  Cow.  747,  it  was  held,  that  an  assignment 
under  seal  fi'om  the  mortgagee  of  a  judgment,  recovered  upon  one  of 
several  mortgage  notes,  passed  to  the  assignee  a  corresponding  in- 
terest in  the  mortgage  security,  and  that  parol  evidence  was  inad- 
missible, to  show  that  the  assignor  intended  to  reserve  the  mortgage. 
In  Donley  v.  Hays,  17  Serg.  &  Rawle  400,  a  mortgage  had  been 
given  to  secure  several  bonds,  and  the  mortgagee  had  assigned  a 
part  of  the  bonds,  at  difierent  times,  to  different  persons,  but  retain- 
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ing  a  part^  U^ether  with  the  mortgage,  in  his  own  hands,  there 
being  no  contract  with  the  assignees  in  regard  to  the  mortgage. 
The  mortgaged  premises  having  been  afterwards  sold  on  execution 
in  favor  of  the  mortgagee,  it  was  held,  that  the  proceeds  of  the  sale 
should  be  applied  upon  the  bonds  pro  raia,  as  well  those  which  the 
mortgagee  retained,  as  those  he  had  assigned.  1  HiHiard's  Real 
Estate  412.  The  doctrine  of  this  case  appears  almost  necessarily 
to  follow  from  what  has  already  been  held  in  this  state,  and  it  seems 
also  in  accordance  with  the  clearest  principles  of  equity. 

If  the  mortgagee  sell  all  the  notes  specified  in  a  mortgage  to  one 
person,  we  have  already  seen,  that  the  mortgage  passes  with  them, 
as  incident  to  the  debt  And  why  shall  not  a  sale  of  a  part  of  the 
notes  carry  with  it  a  corresponding  part  of  the  mortgage  T  The  se- 
curity in  the  hands  of  the  mortgagee  is  spread  equally  over  the 
whole  debt  It  is  incident  to  every  part  of  the  debt,  to  one  part  as 
much  as  to  another,  and  it  is  difficult  to  perceive,  why  an  assignment 
of  a  portion  of  the  mortgage  notes,  in  the  absence  of  any  contract  to 
the  contrary,  should  not  be  an  assignment  of  a  pro  rata  portion  of 
the  mortgage.  It  would  seem,  that  the  land  would  be  as  much 
appurtenant  to  the  notes  assigned,  as  to  the  notes  retained ;  and  we 
are  disposed  to  hold,  that,  unless  the  mortgagee,  on  a  transfer  of  a 
portion  of  the  notes,  chooses,  by  contract,  to  separate  them  from  the 
security,  the  security,  to  the  extent  that  it  would  attach  to  them  in 
bis  hands,  should  accompany  them  to  the  assignee. 

In  this  case,  there  being  no  evidence  of  any  contract  between 
Mrs.  Keyes  and  Houghton,  by  which  any  of  the  notes  were  to  have 
a  preference,  in  regard  to  the  security,  over  the  others,  the  mort- 
gi^e  must  be  deemed  to  have  been  in  her  hands  as  equal  security 
for  all  the  notes.  The  sale  and  transfer,  therefore,  of  the  two  notes 
by  Houghton  to  Wood,  Grant  d&  Co.,  passed  to  them  a  correspond- 
ing portion  of  the  mortgage,  which  ^ey,  with  her,  are  entitled  to 
enforce  against  the  mortgagor. 

It  is  claimed  in  behalf  of  Wood,  Grant  d&  Co.,  that,  by  contract 
with  Houghton,  their  notes  are  to  have  priority  in  the  security  over 
the  note  in  the  hands  of  Mrs.  Keyes.  But  we  are  not  satisfied,  that 
they  are  entitled  to  such  priority.  By  the  declaration  of  trust  the 
note,  which  was  placed  in  her  hands,  belonged  in  equity  to  her,  and^ 
u  against  Wood,  Grant  &  Co.,  she  is  entitled  to  all  the  advantages 
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of  a  purchaser  of  the  note  for  a  valaable  Gonsideration.  If  the  note 
were  in  her  hands  before  Houghton's  transfer  to  Wood,  Grant  &  Co. 
of  the  other  two  notes,  as  we  should  perhaps  find  from  the  evidence, 
it  would  not,  I  think,  have  been  in  the  power  of  Houghton,  bj  any 
contract  with  Wood,  Grant  &  Co.,  to  deprive  her  of  a  pro  rata  in- 
terest in  the  mortgage.  If  Houghton  had  retained  the  mortgage  in 
his  hands,  and  had  undertaken  to  assign  the  whole  of  it  as  security 
for  the  two  notes,  I  cannot  think  such  contract  would  have  impaired 
her  lien  for  the  note  in  her  possession.  In  such  case  the  mortgage 
itself  would  have  been  notice  to  the  purchaser  of  the  two  notes, 
that  another  note  was  embraced  in  the  security,  and  I  think 
the  purchaser  would  be  bound  to  inquire  and  ascertain  the  con* 
dition  of  such  note,  and  that  he  would  take  his  lien  subject  to 
any  prior  equity  attached  to  such  note  in  the  hands  of  a  banajid§ 
holder.  Wood,  Grant  d&  Co.,  having  purchased  without  seeing  the 
mortgage,  could  not  well  claim  to  stand  in  a  better  situation,  than 
if  they  had  received  it  and  taken  a  written  assignment  of  it. 
But  it  is  unnecessary  to  decide  the  case  on  that  ground,  as  we  are 
not  satisfied  firom  the  answer  of  Wood,  Grant  dl&  Ca,  which  fur** 
nishes  all  the  evidence  there  is  on  that  subject,  that  it  was  intended 
by  Houghton  to  give  them  anything  more  than  a  pro  rata  interest 
in  the  security. 

Upon  the  assumption,  that  Houghton,  in  has  lifetime,  received  his 
full  portion  of  the  mortgage  debt,  and  that  the  residue  unpaid,  as 
between  him  and  Mrs.  Keyes,  belongs  to  her,  she  is  entitled,  with 
Wood,  Grant  &  Co.,  to  a  foreclosure  of  the  mortgage  against  Black ; 
and  in  case  the  land  is  not  redeemed  they  should  hold  the  same  as 
tenants  in  common  in  proportion  to  the  amount  of  the  principal  and 
interest  of  the  notes  held  by  each.  But  Mn.  Keyes  should  have 
the  right,  before  the  time  of  payment  of  the  redemption  money  by 
the  mortgagor,  to  redeem  the  notes  firom  Wood,  Grant^  Ca,  by 
paying  the  amount  due  them  in  equity  firom  Houghton  and  upon 
such  redemption  of  the  notes  by  her,  she  will  be  entitled  to  receive 
from  the  mortgagor  the  sum  due  on  all  the  notes. 

If  upon  an  accounting  between  Mrs.  Keyes  and  the  adminbtrator 
of  Houghton,  it  should  turn  oot  that  Mrs.  Keyes,  firom  the  note  in 
her  hands,  together  with  the  sum  she  would  receive  firom  Wood, 
Grant  dz>  Ca,  would  obtain  more  than  her  share  of  the  mortgage 
money,  the  overplus  would  belong  to  the  estate  of  Houghton, 
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We  think  the  cosU  of  this  luit  should  be  paid  as  follows.  The 
mortgagor,  not  haring  been  concerned  in  the  litigation  between'the 
claimants  to  the  mortgage  security,  ought  not  to  be  at  the  expense 
of  it  He  should  therefore  be  taxed  with  only  the  costs  of  an  ordi- 
nary bill  of  foreclosure.  The  plaintifis  should  have  their  costs  of  the 
court  of  chancery  and  this  court  against  the  estate  of  Houghton, 
but  none  against  the  administrator  personally.  The  plaintifis,  hav- 
ing failed  in  the  main  object  of  their  bill  against  Wood,  Grant  & 
Co., — that  of  obtaining  the  two  notes  discharged  of  their  lien  upon 
them, — are  not  entitled  to  costs  against  them ;  but,  if  they  redeem 
the  notes,  should  pay  their  costs,  both  of  this  court  and  of  the  court 
of  chancery* 

The  result  is,  that  the  decree  of  the  court  of  chancery  is  to  be 
reversed  and  the  case  remanded  to  that  court  to  make  a  decree  in 
conformity  to  the  principles  before  stated* 
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BsLA  Gaebett  9.  Town  of  Andoter. 

f  jhway  innreyora  are  the  agentf  of  the  town  in  repairing  the  highway!  in  their 
regpectiTe  diatricte. 

^IHien  any  highway  or  br]4ge  ie  anddenly  deetroyed  in  a  town,  it  ii  ooade  the 
duty  of  the  highway  nnreyor,  in  whoie  diftriet  it  ii  located,— by  Rev.  St.,  chap. 
21,  see.  15, — forthwith  to  repaur  the  aame;  and  if  he  have  preyioosly  expended 
the  tazee  oonteined  in  the  rate  bill  committed  to  him,  and  the  inhabitant!  of 
the  dietrict  refne  to  aanst  in  making  the  neceiiarf  repain  and  have,  ae  com- 
pmatioii  therefor,  a  credit  toward*  thmr  taxei  for  the  nicceediag  year,  be  may, 
at  hie  own  chaige,  procnre  kboren  and  materials,  and  make  the  repairs,  and 
recover  from  the  town,  in  an  action  npon  book  acconnt,  the  amount  of  his  ex- 
penditures. And  it  makes  no  difference,  that  the  laborers  hired  by  him  were 
inhabitants  of  the  district,  and  liable  to  pay  taxes  there,— they  having  previ- 
onsly  paid  th«r  taxes  for  that  year. 
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If,  «ft«r  a  higfaway  farveyor  has  azpend^l  the  taxaa  in  the  rate  bill  cemiDitted  to 
him,  a  portico  of  the  highway  in  faia  dietrict  remain  nnrepaired,  and  the  se- 
lectmen of  the  town,  knowing  that  the  taxes  are  expended,  say  to  him,  that 
there  are  complaints  against  snch  highway,  and  that  it  is  unsafe,  and  that  he  most 
repair  it,  and  he  then  call  npon  the  inhabitants  of  the  district  to  assist  in  repair* 
ing  snch  highway  and  receiTe,  as  a  eompensatioia  therefor,  a  eiredit  towards 
their  next  year's  tax,  and  they  relvse  to  do  so,  be  may,  at  his  own  expense, 
hire  laborers  from  among  the  inhabitants  of  his  district,  and  make  the  necessa- 
ry repain,  and  recover  therefor  in  an  action  on  book  accoant  against  the  town. 

And  the  highway  sarvejor  is  also  entitled,  in  each  ease,  to  recorer  in  the  same 
action  for  the  ose  of  tools  employed  by  him  in  making  the  necessary  repairs; 
and  it  will  not  aflfect  his  right  to  recover  therefor,  that  he  has  presented  his 
chaige,  in  form,  as  a  charge  for  damage*  done  to  tools. 

Corporations  may  be  held  liable  upon  an  implied  promise,  as  well  as  individnals. 

If  a  debtor  tender  to,  his  creditor  a  sum  of  money,  in  fall  for  all  legal  clums, 
which  the  creditor  may  have  against  him  npon  account,  and  the  creditor  re- 
ceive the  money,  protesting  that  it  is  not  sufficient,  but  saying  that  he  will  take 
it  and  pass  it  to  the  debtor's  credit  upon  the  account,  and  the  debtor  de  not  ex- 
press any  dissent  to  this  coanw,  the  acoeptance  of  the  tender  will  be  held  no 
bar  to  the  creditor's  right  to  recover  snch  sum  as  ooay  be  found  dee  to  him,  ex- 
ceeding the  amount  of  the  tender. 

Book  Account.  Judgment  to  account  was  rendered  and  an  au- 
ditor was  appointed,  who  reported  substantially  as  follows. 

The  plaintiff's  account,  which  amounted  to  972,96,  consisted  of 
charges  for  his  expenditures  as  highway  surveyor  in  the  town  of 
Andover.  The  charges  were, — For  labor  expended  on  the  "  Mill 
Hill  Road,"  918,00,— For  labor  on  bridges  and  fifteen  rods  of  road 
rendered  impassable  by  a  flood,  936^,— For  materials,  such  as 
timber,  plank,  &c.,  911>63,— For  damages  done  to  tools,  utensils^ 
d&c,  used  in  repairs  of  highways,  97,09.  The  facts  in  reference 
to  these  expenditures  were  as  follows. 

The  plaintiff  was  appointed  highway  surveyor,  in  the  highway 
district  in  which  he  resided,  in  March,  1844.  A  highway  tax  bill 
of  977,16  was  made  by  the  selectmen,  and  delivered  to  him  in  due 
season ;  and  before  the  twentieth  day  of  June,  1844,  he  caused  all 
the  taxes  therein  to  be  expended  upon  the  highways  within  his  dis- 
trict, leaving  less  than  eighty  rods  of  road,  on  what  is  called  '*  Mill 
Hill,"  unrepaired.    Before  any  repairs  were  made  by  the  plaintiff. 
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or  any  portion  of  the  taxes  expended,  the  "  Mill  Hill  road  "  needed 
repairs^  aa  much  as  any  other  road  in  the  district,  and  received 
about  the  same  travel.  There  were  within  the  limits  of  this  district 
five  miles  and  one  hundred  and  thirteen  rods  of  road^  also  nine 
bridges^  six  of  which  were  covered  with  plank  and  three  with  stone. 
At  the  time  the  plaintiff  received  his  tax  bill,  he  remonstrated  with  the 
selectmen  against  the  Mill  Hill  road  being  pot  into  the  bill;  but  the 
selectmen  declined  to  alter  the  boundaries  of  the  district,  as  described 
in  the  bill.  Before  working  out  any  part  of  the  taxes,  the  plaintiff 
said,  on  one  occasion,  at  least,  that  he  was  not  going  to  work  a  cent 
of  the  taxes  upon  the  Mill  Hill  road ;  and  there  was  considerable 
evidence  tending  to  show,  that  there  was  a  very  general  objection, 
among  the  inhabitants  of  the  district,  to  working  on  the  Mill  Hill 
road,  on  the  ground,  that  it  should  have  been  set  to  some  other  dis- 
trict.  In  October,  1844,  the  selectmen  informed  the  plaintiff,  that 
there  were  complaints  against  the  Mill  Hill  road,  and  that  he  must 
repair  it ;  he  replied  that  he  had  expended  all  the  taxes  in  his  bill, 
and  had  no  means  of  doing  so ;  but  be  was  told  by  them,  that  the 
road  was  unsafe,  and  that  he  must  repair  it  Soon  afterwards,  and 
in  the  same  month  of  October,  one  of  the  bridges  and  fifteen  rods 
of  road  in  the  district  became  impassable  by  reason  of  a  freshet* 
Immediately  on  this  occurrence,  the  plaintiff  notified  most  of  the 
inhabitants  of  the  district,  liable  to  pay  taxes,  to  help  repair  the  Mill 
Hill  road  and  also  the  damages  caused  by  the  wa^er,  and  have  a 
credit  therefor  towards  their  taxes  the  succeeding  year ;  but  they 
uniformly  refused.  The  plaintiff  then,  without  delay,  hired  help, 
purchased  materials,  procured  suitable  tools  and  utensils,  and  made 
the  necessary  repairs,  not  only  of  the  bridge  and  road  injured  by 
the  water,  but  also  of  the  Mill  Hill  road ;  and  afterwards  he  pre* 
sented  the  foregoing  account  of  $72,98  to  the  selectmen  for  pay- 
ment. The  selectmen  refused  to  grant  relief  in  the  premises ;  and 
subsequently  the  town,  in  town  meeting,  refused  to  pay  the  account. 
All  the  laborers  employed  by  the  plaintiff  in  making  these  repairs 
were  persons  whose  names  were  upon  his  tax  bill,  but  who  had  paid 
him  their  tax  for  that  year ;  and  they  all  refused  to  labor,  when 
called  upon  by  him,  unless  paid  the  money. 

After  this  suit  had  been  commenced,  and  when  but  sixty  two 
cents  costs  had  accrued,  the  defendants,,  by  their  agent,  made  a 
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tender  of  914,00  to  the  plaintiff  in  full  of  all  his  legal  claims  apon 
the  town,  embraced  in  his  said  account,  and  for  costs  of  suit. 
The  plaintiff  said  the  tender  was  not  enough,  but  that  he  would 
take  it  and  gire  the  town  credit  for  it ;  and  he  did  take  the  tender 
accordingly  and  credited  the  amount  to  the  town  upon  his  account. 

Upon  these  facts  the  auditor  submitted  to  the  court  the  question 
as  to  the  plaintiff's  right  to  recover. 

The  county  court,  November  Term,  1845, — Redfield,  J.,  pre- 
siding,— accepted  the  report  and  rendered  judgment  thereon  for  the 
plaintiff  for  the  amount  of  his  account.     Exceptions  by  defendants. 

JR.  Washburn  and  Washburn  4*  Marsh  for  defendants. 

The  defendants  insist,  that  the  plaintiff  could  have  no  legal  claim 
against  the  town  for  any  part  of  his  account,  except  for  the  mate- 
rials purchased  by  him ;  and  for  that  a  sufficient  sum  was  tendered 
and  received. 

1.  No  action  can  be  sustained  against  a  town,  based  upon  the 
general  liability  to  repair  roads,  imposed  upon  them  by  the  Revised 
Statutes,  chap.  21,  sec*  1.  Jones  ▼.  LancBster^  4  Pick.  149.  Lo^ 
Jeer  V.  Brvokiiney  13  Pick.  343.  That  section  is  almost  identical 
with  sec.  1  of  chap.  16,  imposing  upon  towns  the  duty  of  support* 
ing  their  respective  poor.  But  it  has  been  repeatedly  decided,  that 
no  action  will  lie  upon  that  section.  MiddUbury  v.  Hubbardton^  1 
D.  Ch.  207.  Aldrich  v.  Londonderry,  5  Vt.  441.  Houghton  v. 
DanvilU,  10  Vt  537. 

2.  The  plaintiff  is  not  entitled  to  recover  for  the  amount  of  his 
charges  for  labor,  &<$.,*  upon  the  Mill  Hill  road»  The  only  pro- 
visions of  the  statute,  which  apply  to  the  case  of  ordinary  repairs 
of  a  highway  by  the  surveyor,  are  contained  in  the  Rev.  St.  c.  21, 
§4,  and  the  statute  of  Nov.  11,  1842,  §§3,  4,  [Acts  of  1842,  p. 
22  ;]  and  they  do  not  authorize  him,  after  he  has  expended  his  tax, 
to  work  upon  the  road  at  his  discretion  and  charge  the  town.  The 
provisions  of  the  Rev.  St.  c.  21,  $$  10,  25,  are  not  applicable  to 
highway  surveyors,  nor  to  this  case. 

3.  Neither  is  the  plaintiff,  upon  the  facts  found,  entitled  to  re- 
cover for  any  portion  of  his  account  under  the  Rev.  St.  c.  21,  §  15, 
which  provides  for  repairs  upon  extraordinary  occasions.  Jones  v. 
Lancaster,  4  Pick.  146.  Loker  v.  BrookHne,  13  Pick.  346.  It 
should  at  least  appear,  that  he  first  called  upon  all  the  inhabitants  of 
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his  district,  whose  names  were  upon  his  tax  bill,  for  that  purpose, 
and  that  they  had  refused,  or  neglected ,  for  siz.hours,  to  assist  him, 
and  thereby  forfeited  the  penalty  provided  by  the  statute ,  and  then 
it  should  appear,  that  he  employed  other  help ;  since  the  statute 
clearly  implies,  that  the  tax  payers  are  not  to  be  allowed  to  specu- 
late upon  the  emergency,  by  obtaining  employment,  as  individuals, 
at  higher  rates  than  the  law  would  allow  them  as  tax  payers. 

4.  But  if  the  plaintiff  might  bind  the  town  by  his  ^contract,  it  by 
no  means  follows,  that  he  could  contract  with  himself.  Armstrong 
V.  Wendall,  9  Met.  522. 

5.  Book  account  will  not  lie,  to  recover  the  plaintiff's  claim. 
The  duty  of  the  defendants  to  repair  their  roads  is  an  obligation 
imposed  solely  by  statute.  Commonwealth  v.  Springfield,  7  Mass.  13. 
Loker  V.  Brookliney  above  cited.  When  the  plaintiff  seeks  to  re- 
cover on  the  ground  of  statute  liability,  where  no  form  of  action  is 
expressly  given,  he  must  declare  specially.  Droume  v.  Stimpsan,  2 
Mass.  444.  Wrentham  v.  Attleborough,  5  Mass.  434.  Bath  v. 
Freeport,  5  Mass.  326.  MiddUhury  v.  Hubbardton,  I  D.  Cb.  207. 
Rann  v.  Greene,  Cowp.  476^  Brookline  v.  Westminster,  4  Y t.  229. 
Londonderry  v.  Windham,  2  Vt.  149.  Essex:  v.  Milton,  3  Yt.  17. 
PawUt  V.  Sandgate,  19  Yt.  629.  Glass  v.  Beach,  5  Yt.  172.  Sa- 
hm  V.  Andover,  3  Mass.  438. 

6.  As  the  tender  of  $14,00  was  offered  by  the  defendants  in  full 
of  the  plaintiff's  claim,  and  costs,  the  receipt  of  the  same  by  the 
plaintiff  would  operate  as  a  satisfaction  and  discharge  of  the  claim 
and  costs.  PynneVs  Case,  5  Co.  117.  McGlinn  v.  Billings,  16 
Yt  329.     Turner  v.  Goodwin,  Port.  150.    2  Gov.  &>  H.  Dig.  1372. 

L.  Adams  for  plaintiff. 

The  objection,  that  book  account  will  not  lie  in  this  case,  is 
founded  upon  the  case  of  Middlebury  v.  Hubbardton,  1  D.  Ch.  207. 
That  case  was  never  sound  law;  it  is  in  direct  hostility  to  a  long 
settled  general  principle,  that  whenever  a  statute  has  imposed  a  duty 
upon  an  individual,  and  either  expressly  or  by  implication  gives  him 
a  remuneration  for  the  same,  general  assumpsit  will  lie  for  such  re- 
muneration. 1  Esp.  N.  P.  10.  It  is  also  a  general  rule,  that,  for 
money  accruing  due  under  the  provisions  of  a  statute,  general  as- 
sumpsit will  lie.  2  Chit  PI.  54,  n.  2  N.  H.  333.  Pawlet  v.  Sand- 
gate,  19  Yt.  622.    7  Pick.  333.    And  the  case  of  Middlebury  v. 
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Hubbardtan  has  been  OYerruled.  Damville  ▼.  Putney,  6  Yt.  512. 
JPawlei  Y.  Sandg4Ue,  ub,  sup.  Id  making  thetie  repairs  the  plaintiff 
was  the  authorized  agent  of  the  defendants ;  and  the  case  cannot 
be  distingaished  from  the  ordinary  one  of  an  agent  sueing  his  prin* 
cipal  in  general  assooipsit,  to  reoover  for  labor  and  expenses  for  his 
principal,  while  acting  within  the  limits  of  his  authority.  Green  r. 
Sch,  Disi.,  a  Vt  76.  FwUney  f,  Welis,  1  Aik.  180.  Clark  r. 
The  Corpcratiam  of  Waskingrton,  6  U.  S.  Cond.  R.  425.  Jamaica 
T.  Guilford,  2  D.  Ch.  103.  2  Kent  201.  Sanborn  v.  Dterfidd,  2 
N.  H.  251.     Wa$kingt9n  r.  SuiUm,  6  N.  H.  15. 

But  the  defendants  are  estopped  from  taking  their  objections. 
After  making  a  tender  generally  in  the  action,  after  its  commence- 
ment, they  cannot  object  to  the  form  of  action,  or  to  the  legality  of 
the  claim,  but  are  restricted  to  contesting  the  amount  due.  3  Chit. 
PI.  022,  n.  2  Stark.  Ev.  781.  1  Esp.  R.  347.  Watkins  v.  Tauer, 
2  T.  R.  270.  Beimet  v.  Francis,  2  B.  &>  P.  550.  6  Pick.  340. 
5  lb.  290.     14  Wend.  223. 

It  is  insisted  by  the  defendants,  that  the  plaintiff  has  no  legal 
claim  upon  the  town,  for  any  part  of  his  account ;  and  this  view,  it 
is  said,  is  sustained  by  the  case  of  Loker  v.  BrookHne,  13  Pick.  346. 
That  case  is  founded  upon  the  special  provisions  of  the  statute  of 
Massachusetts,  which  are  wholly  unlike  those  of  the  statute  of  this 
state.  The  case  of  Wood  v.  Waierville,  cited  by  Parsons,  Ch.  J., 
5  Mass.  294,  folly  sustains  this  action. 

It  is  made  the  express  duty  of  the  surveyor  to  keep  the  roads  and 
bridges  in  his  district  in  safe  condition  at  all  seasons,  and  this  under 
a  penalty.  Rev.  St  135,  §  4.  And  no  other  officer  is  authorized 
to  do  Uiis,  except  in  the  cases  enumerated  in  Rev.  St  ch.  21,  ^§  10, 
25.  All  such  repairs  are  to  be  made  at  the  expense  of  the  town. 
Rev.  St  ch.  21,  ^<^  1,  4. 

The  repairs  upon  the  Mill  Hill  road  were  made,  after  the  plain- 
tiff had  faithfully  expended  the  taxes  upon  his  rate  bill,  and  by  the 
express  direction  of  the  selectmen,  after  they  had  been  informed  of 
the  de6ciency.  The  other  items  of  the  plaintiff's  account  come 
within  the  Rev.  St  c.  21,  ^  15,  22. 

The  objection  to  the  charge  for  "  damages  "  to  tools  rests  upon 
the /ami  of  the  charge,  merely ;  it  should  have  been  termed  a  charge 
for  tu«  of  toolsl    Sione  v.  Pulsipher  ei  oZ.,  16  Vt  428 
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The  opinion  of  the  court  was  deli Fered  by 

Kbllogo,  J.  This  is  an  action  on  book  account ;  and  the  ques- 
tions presented  for  the  consideration  of  this  court,  arise  upon  the 
report  of  the  auditor.  The  defendants  insist,  that  no  action  will  lie 
for  the  recovery  of  any  portion  of  the  plaintiff's  account,  except 
911,63,  which  was  expended  for  materials  used  in  repairing  bridges 
in  the  highway  district,  of  which  the  plaintiff  was  surveyor. 

It  appears  by  the  report  of  the  auditor,  that  the  plaintiff,  at  the 
time  the  services  were  rendered,  which  are  charged  in  his  account, 
had  expended  the  taxes,  contained  in  the  rate  bill  committed  to  him, 
upon  the  roads  in  his  district,  and  that  afterwards,  and  during  the 
same  season,  there  was  a  freshet,  which  rendered  a  certain  bridge 
and  about  fifteen  rods  of  road  impassable ;  that  the  plaintiff  imme- 
diately called  upon  the  inhabitants  of  the  district  to  assist  in  the 
reparation  of  the  bridge  and  road,  which  they  refused  to  do ;  and 
that  thereupon  the  plaintiff  faired  the  necessary  laborers,  procured 
materials,  and  repaired  the  bridge  and  road,  expending,  for  labor 
and  materials,  the  sum  of  847,89.  Of  this  sum  the  defendants  ad- 
mit their  liability  for  911,63,  and  deny  all  liability  for  the  residue. 

By  the  Revised  Statutes,  chap.  21,  sec.  15,  the  surveyor,  on  any 
extraordinary  occasion,  when  any  bridge  or  highway  shall  be  sud- 
denly destroyed,  or  impaired,  so  as  to  require  immediate  repairs,  or 
shall  be  obstructed  by  deep  snows,  is  empowered,  and  it  4s  made  his 
duty,  forthwith  to  cause  the  highway,  or  bridge,  to  be  repaired,  or 
the  obstructions  removed  ;  and  for  that  purpose  he  is  authorized  to 
call  upon  and  notify  any  inhabitants  of  the  district  to  afford  him  the 
necessary  aid,  or  to  hire  other  laborers,  or  employ  means  to  open  or 
repair  the  highways  and  bridges.  It  will  be  observed,  that  the  stat- 
ute imposes  upon  the  surveyor  the  duty,  absolutely  and  unqualifiedly, 
of  making  forthwith  the  repairs  contemplated  by  this  section  of  the 
statute ;  and  it  does  not  confine  him,  in  the  performance  of  this 
duty,  to  the  employment  of  the  inhabitants  of  the  district ;  but  *'  he 
may  hire  other  laborers  or  employ  other  means  "  to  accomplish  the 
object  Nor  had  the  plaintiff,  in  the  case  at  bar,  any  power  to  com- 
pel the  inhabitants  of  the  district  to  perform  this ;  for  he  had  no 
taxes  against  them, — ^the  same  having  been  previously  paid  and  ex- 
pended upon  the  highway.  And  although  the  inhabitants  of  the 
district,  upon  their  refuaial  to  comply  with  the  requisitions  of  th« 
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suryeyor,  would  incur  the  penalty  of  the  statute,  yet  this  wouM  not 
aid  the  surveyor  in  the  discharge  of  his  duty ;  for  the  law  gives  him 
no  authority  to  enforce  the  penalty,  nor  any  control  over  it.  The 
forfeiture  is  to  the  town  treasurer  and  is  to  be  collected  in  the  name 
of  the  town.  The  obligation  to  maintain  and  keep  in  repair  high- 
ways and  bridges  is  one,  that  is  imposed  by  law  upon  the  several 
towns,  and  the  duty  imposed  upon  the  surveyors  is  that  of  lagents  of 
the  town,  by  which  they  are  appointed.  The  duty  imposed  by  sec- 
tion fifteen  is  imperative  upon  the  surveyors.  It  contemplates  their 
immediate  action,  and  without  any  previous  direction  of  the  town. 
And  shall  it  be  said,  that,  for  expenditures  thus  made  by  the  sur- 
veyor, the  law  gives  them  no  compensation, — that  they  have  no 
remedy  against  the  town  ?  Such  a  conclusion  would  be  a  reproach 
to  the  law. 

But  it  is  said,  that  if  the  surveyor  has  authority  to  purchase  mate- 
rials and  hire  laborers  for  repairing  roads  and  bridges  in  cases  con- 
templated by  this  section  of  the  statute,  yet  he  must  do  this  upon 
the  credit  of  the  town ;  that  he  cannot  make  the  town  debtor  to 
himself,  while  it  is  admitted  he  may  make  the  town  debtor  to  those 
he  employs,  within  the  scope  of  his  authority.  Suppose  the  surveyor 
should  find  himself  unable  to  hire  laborers  upon  the  credit  of  the 
town,  (and  such  the  case  finds  was  the  condition  of  the  plaintiff,) 
how  then  is  he  to  discharge  the  duty  imposed  upon  him  by  the  stat^ 
ute  t  Obviously  he  must  do  it  by  employing  laborers  upon  his  own 
responsibility,  and  we  think  the  town  must  be  responsible  to  him  for 
the  expenditures  thus  incurred.  Several  cases  have  been  cited, 
which  are  supposed  to  be  in  direct  conflict  with  the  foregoing  view 
of  the  subject ;  such  are  the  cases  from  the  4th  and  13th  of  Picker- 
ing and  the  9th  of  Metcalf ;  and  if  those  cases  were  founded  upon 
statutes  similar  to  ours,  it  must  be  conceded,  that  they  are  directly 
opposed  to  the  plaintiff's  right  to  recover  in  this  case.  But  we 
think  those  decisions  are  based  upon  statutory  provisions  very  differ* 
ent  from  ours.  The  very  ground,  upon  which  they  are  founded,  is, 
that  the  surveyor  had  full  and  ample  power,  by  pursuing  the  course 
prescribed  by  the  statute,  to  discharge  the  imperative  duty  cast  upon 
him,  without  making  the  town  debtor  to  himself.  By  the  laws  of 
Massachusetts  the  highway  surveyor,  in  certain  cases,  is  authorized 
%o  make  an  apportionment  among  the  inhabitants  of  his  district,  of 
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the  requisite  sum  necessary  to  make  the  needful  repairs,  thereby 
virtually  empowering  bim  to  assess  a  tax  upon  the  inhabitants  to 
supply  any  deficiency,  which  may  be  found  in  the  amount  of  the  rate 
bill  committed  to  him.  No  such  provisions  are  to  be  found  in  our 
statute.  The  Massachusetts  cases,  therefore,  founded  as  they  are 
upon  the  peculiar  provisions  of  their  statutes,  ought  not  to  control 
the  case  at  bar. 

But  it  is  said,  that  the  expenditures  made  in  the  repair  of  the  Mill 
Hill  road  should  not  be  allowed,  for  the  reason,  that  the  same  were 
made  without  authority,  inasmuch  as  these  repairs  do  not  fall  within 
the  class  of  cases  contemplated  by  the  fifteenth  section  of  the  etat- 
nte.  It  has  already  been  remarked,  that  towns  are  bound  to  main- 
tain and  keep  in  repair  the  roads  and  bridges  in  their  respective 
towns,  and  that  surveyors  are  the  agents  of  the  town  in  repairing 
the  highways  in  their  respective  districts.  The  law  makes  it  the 
duty  of  the  surveyor  "  to  superintend  the  expenditure  of  the  tax,  and 
to  take  charge  of,  and  keep  in  repair  at  all  times^  the  highways  in 
his  district."  And  for  the  purpose  of  securing  a  faithful  discharge 
of  this  duty  ''  he  is  made  responsible  for  any  damages  which  may  be 
sustained  by  the  town  through  fault  or  neglect  in  the  discharge  of 
bis  duty." 

It  may,  perhaps,  well  be  questioned,  whether  the  surveyor,  in 
consequence  of  the  duty  thus  imposed  upon  him  and  his  responsi- 
bility to  the  town  for  all  damage  that  may  be  sustained  by  reason  of 
Ifs  neglect,  has  not  the  power  to  repair  the  road  at  the  expense 
of  the  town,  when  the  tax  committed  to  him  is  insufficient  to  make 
the  ordinary  repairs.  But  it  is  not  necessary  to  decide  that  ques- 
tion, in  disposing  of  this  case;  and  we,  therefore,  express  no  q>in- 
}on  upon  it.  It  appears  by  the  r^ort,  that  after  the  plaintiff  had 
expended,  in  the  repair  of  the  other  roads  in  his  district,  the  entire 
nmount  of  the  tax  committed  to  him,  the  Mill  Hill  road  remained 
unrepaired;  that  the  selectmen,  in  October,  informed  the  plaintiff, 
there  were  complaints  against  that  road,  and  that  be  must  repair  it ; 
that  the  plaintiff  informed  the  selectmen,  that  he  had  no  means  to 
repair  it ;  to  which  the  selectmen  replied,  the  road  was  unsafe  and 
he  must  repair  it  The  plaintiff  then  called  upon  the  inhabitants  of 
the  district  to  assist  in  repairing  the  road  and  receive,  as  a  compen- 
sation therefor,  a  credit  upon  the  next  year's  tax ;   which  they  de- 
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dined  to  da  The  plamtiff  then  employed  laborers  and  incurred 
the  expenditure,  which  constitatea  the  item  of  918  charged  in  his 
account.  He  performed  this  service  at  the  request  and  by  direction 
of  the  selectmen,  who  were  the  agents  of  the  town,  haying  the  charge 
and  management  of  their  prudential  effairs.  They  were,  by  virtue 
of  their  office,  Ailly  authorised  to  contract  with  the  plaintiff  in  the 
matter  and  thereby  bind  the  town.  It  was  eqaifvalent  to  a  request 
by  the  town,  and  sufficient,  as  we  think,  to  raise  an  implied  prom- 
ise, on  the  part  of  the  town,  to  pay  for  the  repairs.  And  as  there  is 
no  preteuce,  but  what  the  services  were  necessary,  and  were  faiths 
fully  performed,  and  the  charges  reasonable,  we  see  no  reason,  why 
they  should  not  be  allowed. 

It  is  farther  objected,  that  the  charge  of  97,60,  for  damages  done 
to  tools  used  in  making  the  repairs,  ought  not  to  be  aflowed.  It  n 
not  easy  to  perceive  the  ground,  upon  which  this  charge  is  resisted. 
The  particular  form,  in  which  the  charge  is  made,  is  unimportant. 
We  understand  the  import  of  this  charge  to  be,  that  it  was  for  the 
use  of  tools  employed  upon  the  road,  while  making  the  repairs;  and 
being  so  understood,  we  see  no  reaeon,  why  it  should  not  be  allowed, 
as  wdl  as  the  labor  upon  the  road  In  Stone  v.  PuUipher,  16  Yt. 
428,  the  court  held,  that  a  charge  for  a  wagon  wheel  lent,  which 
was  never  returned,  but  was  worn  out  by  the  borrower,  was  a  prqper 
item  of  book  charge. 

The  item  of  811,63  for  plank,  it  is  admitted,  was  properly 
charged ;  but  it  is  insisted  that  this  item  was  covered  by  the  tender, 
and  that  the  acceptance  of  the  tender  operates  as  a  bar  to  the  entire 
daim  of  the  {daintiff.  The  case  finds,  that  after  the  eomoMncement 
of  this  suit,  and  before  the  return  day  of  the  writ,  the  defendants 
tendered  to  the  plaintiff  the  sum  of  914  in  lull  for  all  his  legal  claim 
against  the  town  embraced  in  his  account,  and  the  costs;  that  the 
plaintiff  received  the  same,  protesting  that  it  was  not  enough,  but 
saying  he  would  take  it  and  pass  it  to  their  credit  upon  the  account 
To  this  proposition  of  the  plaintiff  it  does  not  appear  that  die  de* 
fendants  expressed  any  dissent  Is  it  not,  then,  to  be  inferred,  that 
the  defendants  assented,  that  he  might  so  receive  itt  But  we  think 
it  is  apparent,  from  the  facts  dbdosed  in  the  case,  that  the  defend- 
ants  only  intended  to  tender  for  the  plank  charged  in  the  plaintiff's 
account  and  the  costs  which  had  accrued.   It  was  all  the  legal  claimt 
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that  the  defendants  admitted.  Bat  if  it  were  otherwise,  and  the 
tender  were  intended  to  apply  to  the  entire  account,  the  case  of 
MilUr  Y.  HoMen,  18  Vt.  337,  is  in  point,  to  show,  that  the  receipt 
of  it,  under  the  circumstances  of  this  case,  is  no  bar  to  the  plaintiff's 
recoTery,  provided  more  is  foand  to  be  justly  his  due. 

It  is  farther  contended,  that  the  plaintiff  has  mistaken  his  reme- 
dy,-^hat  the  action  of  book  account  is  not  the  appropriate  remedy. 
If  this  objection  be  well  founded,  it  is  believed  it  must  rest,  either 
upon  the  nature  and  character  of  the  charges,  or  the  character  and 
relation  of  the  parties  to  each  other.  The  charges  are  such,  as  are 
usually  entered  upon  book  and  recovered  in  this  form  of  action. 
Indeed,  we  are  unable  to  perceive  any  valid  objection,  arising  from 
the  nature  of  the  charges.  Nor  do  we  perceive  any  valid  objection 
to  a  recovery  in  tliis  form  of  action,  arising  from  the  relation  of  the 
parties.  The  action  of  book  account  has  long  been  r^arded  with 
peculiar  favor  by  the  courts  and  people  of  this  state.  It  is  esteemed 
a  highly  beneficial  remedy.  Hence  tlie  bonndaries  of  the  action 
have  been  much  extended  of  late  years.  It  has  been  held  by  this 
court,  that  this  action,  with  some  few  exceptions,  is  concurrent  with 
the  action  of  general  assumpsit.  The  general  concurrence  of  the 
two  actions  may  be  regarded  as  well  settled  in  this  state  and  was  so 
conceded  in  the  argument ;  and  hence  it  was  attempted  to  be  shown, 
that  the  action  of  assumpsit  resting  upon  an  implied  promise, 
could  not  be  maintained  in  the  case  at  bar.  It  will  not,  we  sup- 
pose, be  contended,  but  what  corporations  may  be  made  chargeable 
upon  an  implied  promise,  as  well  as  individuals.  This  principle  is 
well  settled.  In  relation,  then,  to  that  portion  of  the  expenditures, 
which  was  made  at  the  request  of  the  selectmen,  it  would  seem  to 
be  placed*  beyond  all  controversy  that  it  is  recoverable  in  this  form 
of  action.  And  as  to  the  extraordinary  repairs  made  upon  the 
bridge,  the  expenditure  was  in  the  discharge  of  an  imperative  duty, 
imposed  upon  the  plaintiff;  and  having  been  so  made,  we  are  all  of 
c^inion,  that  the  town  b  liable  for  it  upon  an  implied  promise,  and 
that  the  same  is  recoverable  in  thb  form  of  action. 

The  result  is,  that  we  discover  no  error  in  the  judgment  of  the 
county  court,  and  the  same  is  therefore  affirmed. 
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William  H.  Babiiv  v.  Bank  or  Woodstock. 

Bj  a  proTiiion  in  the  charter  of  the  Bank  of  Woodstock,  no  transfer  of  stock  m 
the  bank  was  to  be  valid,  nnless  recorded  in  a  book  to  be  kept  by  the  bank  for 
that  pnrpoee,  and  nnless  the  person  making  the  same  shoald  have  previonslj 
discharged  all  deblB  dae  from  him  to  the  bank.  In  October,  1885,  one  S., 
who  was  the  owner  of  near)/  two  hondred  shares  in  the  capital  stock  of  the 
bank,  and  who  was  not  then  udebted  to  the  bank,  transferred  his  stock,  in  doe 
form,  npon  the  book  of  the  bank,  to  ibrty  five  different  persons,  without  con- 
sideration,  and  for  the  purpose  of  increasing  the  Toto  npon  his  stock  at  an  ap- 
proaching election  of  bank  officers;  and  by  this  transfer  four  shares  were  con- 
veyed to  the  plaintiff.  Nearly  all  of  these  shares,  bat  not  those  conveyed  to 
the  plaintiff,  were  re-conveyed  to  S.  by  the  persons  to  whom  they  had  been 
transferred ;  and  on  the  ninth  of  October,  1887,  he  made  a  similar  distribntion 
of  his  stocky  by  transfer  in  dne  form  npon  the  book  of  the  bank,  for  a  similar 
purpose,  and  at  this  time  transferred  to  the  {daintiff  two  shares.  S.  was  at  this 
time  indebted  to  the  bank  to  an  amount  exceeding  the  value  of  all  the  stock 
owned  by  him.  The  plaintiff  had  no  interest  in  the  six  shares,  which  stood 
in  his  name,  nntil  October  25, 1887,  when  he  purchased  them  of  S.  in  pay- 
ment for  pre-existing  debts.  On  the  sixteenth  day  of  November,  1889,  the 
bank  attached  these  six  shares,  as  the  property  of  S.»  npon  a  debt  which  ao» 
craed  January  6, 1887,  and  caused  them  to  be  sold  on  execution,  to  satisfy 
•aid  debt,  December  19, 1840.  From  the  time  the  transfers  were  made  upon 
the  book  to  the  plaintiff  nntil  the  time  of  the  attachment  S.  controlled  these 

*  six  shares,  as  well  as  the  others  transferred  by  him,  as  his  own  property,  and 
be  received  all  the  dividends  upon  them  which  were  paid  previous  to  the  at- 
tachment; and  the  plaintiff  made  no  claim  npon  the  bank  until  1841,  when 
he  demanded  the  dividends,  and  one  dividend,  which  became  doe  previous  to 
the  sale  on  executton,  was  paid  to  him,  and  payment  of  those  which  accrued 
after  the  sale  was  refused.  And  it  was  held,  that  the  plaintiff,  having  suffered 
S.  for  so  long  a  period  to  treat  the  shares  as  his  own,  was  bound  to  inquire  of 
the  bank  as  to  the  stoto  of  the  title,  before  purchasing,  and  to  give  notice  to 
the  bank  of  his  having  become  the  beneficial  owner,  and  that  his  title,  as  be- 
tween him  and  the  bank,  eouM  only  be  regarded  as  accruing  from  the  time 
such  notice  was  given,  andthat  the  bank,  having  attached  the  shares  previous  to 
receiving  such  notice,  was  entitled  to  hold  their  avails,  as  against  the  plaintiff. 

And  it  was  also  held,  that  It  made  no  diflerence  in  the  case,  that  a  majority  of 
those  who  were  the  directors  of  the  bank  advised  or  procured  the  transfers  to 
be  made  fay  &  npoo  the  book  of  the  bank.  As  directort  they  would  have  no 
ngjUt  to  make  or  advise  such  operation. 

But  bona  flde  purchasers  of  stock,  without  notice,  are  at  liberty  to  act  upon  the 
faith  of  the  title  being  where  upon  the  books  of  the  bank  it  appears  to  be. 
RsoriBLD,  J. 
45 
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Indebitatus  Assumpsit  for  money  had  and  received.  Plea, 
the  general  issue,  and  trial  by  jary,  May  Term,  1848, — Redfijsld, 
J.,  presiding. 

On  trial  the  facts  appeared  as  follows.  By  the  ninth  section  of 
the  act  of  incorporation  of  the  Bank  of  Woodstock,  the  defendants, 
passed  in  1831,  it  was  enacted,  "  That  the  shares  in  said  bank 

*  shall  be  transferable  in  such  manner,  as  shall  be  prescribed  by  the 
'  by-laws  of  said  corporation  ;  Provided,  That  no  transfer  shall  be 
'  valid,  until  the  same  shall  be  recorded  in  a  book  to  be  kept  by  the 

*  directors,  in  said  bank,  for  that  purpose,  and  unless  the  person 

*  making  the  same  shall  have  previously  discharged  all  debts  due 
'  from  him  or  her  to  said  corporation.''  On  the  ninth  day  of  Octo- 
ber, 1835,  Eiisha  h.  Sabin,  who  was  then  the  owner  of  a  large 
number  of  shares  in  the  capital  stock  of  the  bank,  and  who  was  not 
then  indebted  to  the  bank,  transferred  upon  the  book  of  the  bank, 
in  due  form,  to  forty  five  different  individuals,  among  whom  was  the 
plaintiff,  one  hundred  and  eighty  shares  of  the  stock ;  which  trans- 
fers were  made  without  consideration,  and  for  the  only  porpose  of 
increasing  the  vote  upon  the  stock  at  an  approaching  election  of 
bank  officers.  By  this  transfer  fotn'  shades  were  conveyed  to  the 
plaintiff.  Nearly  all  of  these  shares,  but  not  those  conveyed  to  the 
plaintiff,  were  re-conveyed  to  said  Eiisha  by  the  persons  to  whom 
they  had  been  transferred  -,  and  afterwards,  on  the  ninth  day  of  Oc- 
tober, 1837/  at  the  request  of  a  majority  of  the  persons  who  were 
then  directors  of  the  bank,  the  said  Eiisha  made  a  similar  distribu- 
tion of  his  stock,  for  a  similar  purpose,  and  without  consideration, 
to  a  large  number  of  persons,  among  whom  was  the  plaintiff,  which 
transfers  were  also  made  in  due  form  upon  the  book  of  the  bank  ; 
at  this  time  there  were  transferred  to  the  plaintiff  two  shares ;  and  the 
said  Eiisha  retained  standing  iu  his  own  name  forty  one  shares.  At 
the  time  of  this  transfer,  and  for  some  time  previous,  Eiisha  L.  Sa- 
bin was  indebted  to  the  bank  in  an  amount  exceeding  the  value  of 
all  his  stock  in  the  bank,  including  what  stood  in  his  own  name  and 
all  that  he  had  so  transferred ;  which  indebtedness  wis  never  satis- 
fied, except  by  a  sale  of  the  stock  upon  execution,  as  hereinafter 
sUted.  In  the  summer  of  1837  Eiisha  L.  Sabin  became  indebted 
to  the  plantiff  for  wool  purchased  of  him,  and  on  the  tw«ity  fifth 
of  October,  1837,  he  sold  to  the  plaintiff  the  six  shares,  which  then 
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stood  in  the  plaintiff's  name,  for  $150,  which  sum  the  plaintiff  in- 
dorsed upon  the  note  which  he  held  against  the  said  Elisha  for  the 
wod.  On  the  sixteenth  day  of  November,  1839,  the  bank  attached 
the  BIX  shares,  which  stood  in  the  plaintiff's  name,  as  the  property 
of  Elisha  L.  Sabin,  upon  a  debt  which  accrued  January  6,  1837 ; 
and  on  the  nineteenth  of  December,  1840,  they  caused  these  shares 
to  be  sold  on  execution,  to  satisfy  said  debt,  and  recei?ed  the  amount 
for  which  they  were  sdd.  From  the  time  the  transfers  to  the  plain-- 
tiff  were  made  upon  the  book  of  the  bank  until  the  time  of  the  at- 
tachment, Elisha  L.  Sabin  controlled  these  six  shares,  as  well  as  all 
the  others  transferred  by  him,  as  his  own  property,  and  he  received 
all  the  dividends,  which  were  paid  upon  them  previous  to  the  attach- 
ment ;  and  the  bank,  during  this  time,  dealt  with  said  Elisha  upon 
the  faith  of  his  being  the  owner  of  ail  the  stock  which  had  been  so 
transferred  by  him,  and  without  any  intimation,  from  any  one,  that 
the  plaintiff  had  any  interest  in  the  stock,  until  after  the  attach- 
ment; and  no  dividends  were  called  for  by  the  plaintiff  until  1841, 
when  he  demanded  the  dividends  which  had  accrued,  and  one  divi- 
dend, which  accrued  prior  to  the  sale  on  execution,  was  paid  to 
hira,  and  payment  of  the  dividends  which  accrued  after  the  sale  was 
refused. 

Upon  these  facts  the  county  court  decided,  that  the  plaintiff  was 
not  entitled  to  recover,  and  directed  a  verdict  for  the  defendants. 
Exceptions  by  plaintiff. 

P.  T.  WoMJdmm  and  C  P.  Mcarsh  for  plaintiff. 

At  common  law  the  transfers  upon  the  book  of  the  bank,  made 
October  9,  1835,  and  October  9,  1837,  being  made  without  consid- 
eration, were  invalid  as  to  creditors ;  and  the  bank,  becoming  at 
any  subsequent  time  a  creditor,  would  stand  upon  the  same  footing, 
in  this  respect,  with  any  other  creditor.  But  the  object  of  the  pro- 
vision in  sec.  9  of  the  charter  was  to  give  the  bank  a  more  direct  and 
specific  remedy,  by  enabling  them  to  control  the  passing  of  the  legal 
title  to  the  stock  by  way  of  transfer..  An  assignment  of  shares  in  due 
form  would  be  good,  as  between  the  parties,  though  not  recorded. 
If  no  debts  were  due  from  the  assignor  to  the  bank,  the  bank  could 
be  compelled  to  open  their  books,  to  allow  the  record  to  be  made. 
If  such  debts  were  due,  the  only  effect  of  sec.  9  is,  to  provide  that 
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the  bank  shall  not  be  compelled  to  record  nor  recognize  a  transfer, 
until  sach  debts  are  paid, — thus  giving  them  a  Uen  upon  the  stock 
for  the  debto  due  from  the  oetensible  owner.  They  haye  a  right, 
then,  to  gire  credit  to  a  man  for  the  stock  standing  in  his  name 
upon  their  books,  and  rely  upon  the  specific  Ken  giTen  by  their  char- 
ter ;  or,  if  they  belicFe  a  man  owns  stock,  which  does  not  stand  in 
his  name,  they  may  stm  give  him  a  credit  upon  faith  of  it,  but  they 
cannot  assert  their  iptcific  charier  lien,  but  must  rely  upon  the  same 
common  law  remedy  by  attachment,  which  is  open  to  all  other 
creditors. 

This  was  preeiaely  the  conditioa  <^  things  after  the  transfer  of 
October  9»  1835.  That  transfer  was  valid  as  to  the  bank,  because 
it  was  both  recorded  and  made  in  tlie  absence  of  all  indebtedness 
to  the  bank ;  it  was  good  between  the  parties  at  common  law.  By 
this  act  the  shares  were  transferred^  within  the  meaning  of  sec.  9, 
and  nothing  remained  to  Elisha  L.  Sabin  but  an  equitable  interest  in 
the  shares,  which  his  creditors  could  hold,  as  against  the  plaintiflU 
The  transfer  of  this  equitable  interest  was  not  required  to  be  re« 
corded ;  but  of  two  creditors,  one  acquiring  a  title  to  this  -equitable 
interest  by  purchase  for  a  valuable  consideration,  the  other  by  at« 
tachment,  the  first  in  time  would  be  first  in  right  The  transfer 
actually  made  upon  the  book  was  the  one  contemplated  by  sec.  9, — 
was  the  only  one  required  to  be  recorded, — and  was  the  only  one, 
which  the  bank,  or  third  persons,  were  bound  to  inquire  after,  or 
recognize.  Act  of  iac(M^p.,  sec.  16.  St.  of  Nov.  11,  1841,  [Acts 
of  1841,  p.  16.]  Davis  v.  Bank  of  England,  3  Bing.  393,  [9  £. 
C.L.444.]  Ashley  eial.y.MiUian  Bank  Co,,  AmU.5f^  Norths 
rep  V.  Newtown  and  Bridgeport  Tump,  Co.,  3  Conn.  651.  Agri* 
cultural  Bank  v.  Burr,  U  Maine  256. 

The  result  would  seem  to  be,  that  the  bank  can  assert  no  specific 
cJiarter  Uen  upon  any  equitable  interest  in  shares, — but  only  upon 
the  legal  title,  as  shown  by  the  books  ,*  and  that,  when  they  have 
permitted  a  Uansfer  upon  their  books,  according  to  their  rules  in 
the  absence  of  any  lien,  they  can  never  claim  a  lien  by  virtue  of  « 
subsequent  indebtedness  to  them,  but  must  give  credit  upon  the 
faith  of  their  common  law  remedy  by  attachment;;  and  a  lien  by  at* 
tachment  is  the  only  lien,  which  aMbee^uent  purchaser  for  value 
is  bound  to  inquice  ftfter,  or  QQti<^ 
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Bui  the  plaintiff  insists,  that  he  is  also  entitled  to  recorer  for  the 
two  shares,  which  were  transferred  October  9,  1837.  The  transfer 
of  these  two  shares  was  recorded ;  and  so  the  first  claose  in  the 
proviso  to  sec.  9  is  complied  with.  AUhoagh  the  language  of  the 
second  clause  is,  ''that  no  transfer  shall  be  valid,''  ds^c,  yet  the  le- 
gal effect  of  the  provision  must  be  merely  to  render  the  transfer 
voidable  by  the  bank.  That  such  is  its  effect  is  obvious  from  the 
consideration,  that  a  transfer  in  due  form  must  be  valid,  as  between 
the  parties  to  it ;  and  if  a  debt  existed  against  the  person  making 
the  transfer,  a  subsequent  payment  of  that  debt  would  render  the 
transfer  valid ;  and  the  purchaser  would  have  the  right  to  pay,  or 
tender,  the  amount  due  to  the  bank,  and  might  compel  the  bank  to 
record  the  transfer.  Bank  rf  Uliem  v.  Smalley,  2  Cow.  770. 
Quiner  v.  Marbkkead  Soda!  Ins.  Co.,  10  Mass.  47a  Sargmt  v. 
JFVaniWit  Im.  Co.,  8  PicL  98. 

As  the  transfer  would  be  valid,  subject  to  the  rights  of  the  bank 
as  creditors,  and  as  the  provision  is  merely  for  the  security  of  the 
bank,  it  follows,  that  the  bank  might  waive,  or  dispense  with  the 
lien,  and  a  purchaser  with  such  waiver  on  their  part  would  hold. 
Union  Bank  v.  Laird,  2  Wheat.  990.  If  the  purchaser  have  no- 
tice of  the  indebtedness,  yet  if  he  purchase  upon  ao  express  waiver 
on  the  part  of  the  bank,  he  would  hold ;  if  he  have  no  such  notice, 
but  the  purchase  is  made  with  the  assent  of  the  bank,  he  would  be 
warranted  in  presuming,  either  that  no  debt  existed,  or  that  the  lien 
was  waived.  If  one  had  purchased  this  stock  of  the  plaintiff,  for 
valuable  consideration,  without  notice  of  the  original  purpose  of 
the  transfer,  he  would  have  held  it,  discharged  of  the  Tien.  And 
the  plaintiff,  in  purchasbg  from  Elisha  L.  Sabin  his  equitable  inter- 
est in  the  shares,  without  knowledge  of  his  indebtedness  to  the 
bank,  (and  no  such  knowledge  is  pretended,)  would  stand  upon  the 
same  footing ; — ^he  might  presume,  from  the  fact  that  the  transfer 
had  been  recorded,  that  it  was  made  with  the  assent  of  the  bank, 
and  that  no  such  indebtedness  existed. 

But  it  is  shown,  that  the  transfer  of  October  9, 1837,  was  made 
with  the  eiq^ress  assent  of  the  directors  of  the  bank,  and  by  their 
directions.  This  was  a  direct  wotver  of  their  lien;  and  it  cannot 
be  now  asserted,  as  against  the  jriaintiff,  without  working  upon  him 
H  fraud.    The  directors,  by  the  charter,  are  invested,  in  the  most 
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general  terms,  with  power  to  manage  and  eontrol  the  business  and 
securities  of  the  bank.  At  all  events,  if  the  directors  suffer  a  trans- 
tn,  and  a  purchaser  buy  without  knowledge  of  the  indebtedness, 
(as  did  the^laintiff,)  the  bank  is  bound  by  the  act  of  the  directors, 
on  the  ground  of  the  fraud  which  would  otherwise  M^  practised  on 
the  purchaser. 

Tracy  4"  Converse  and  O,  P.  Chandler  for  defendants. 

The  lien  created  by  virtue  of  sec.  9  of  the  efaarter  attached  to 
the  shares  while  I^isha  L.  Sabin  was  owner.  It  could  make  no 
difference,  whether  they  stood  in  his  name,  or  not  Th'is  lien  was 
as  effectual  as  any  that  could  be  created  by  attachment,  or  in  any 
other  way.  Act  of  Incorp.  sec.  9,  16.  The  bank  had  no  control 
over  stockholders,  to  prevent  their  transferring  stock  upon  the  books. 
The  lien  would  continue,  and  the  bank  might  continue  to  treat 
Elisha  L.  Sabin  as  the  owner,  until  notice  to  the  contrary  by  a  bona 
Jide  purchaser,  notwithstanding  the  transfer  on  the  books.  Partridge 
V.  D.  College^  5  N.  H.  286.  Telv.  67,  note.  Owensen  v.  Morse,  7 
T.  R.  74.  McDaniels  v.  Cohin  ei  a/.,  16  Vt.  800.  The  plaintiff 
was  bound  to  know  of  the  lien  of  the  bank ;  and  the  taking  a  trans- 
fer of  the  title,  withoat  giving  the  bank  notice,  was  a  fraud.  Hearit 
Y,  Chipman  et  ai.,  2  Aik.  162.  The  bank,  at  all  events,  had  the 
prior  equitable  lien,  and  should  prevail.  Walker  v.  Sargeant,  14 
Vt.  247.  -•  The  request  of  the  directors  could  amount  to  nothing. 
They  acted  as  individuals,  and  did  not  profess  to  act  in  the  capacity 
of  directors.  If  they  had  professed  to  act  as  directors,  they  had  no 
power  to  affect  the  interest  of  the  bank  by  such  request.  They  had 
no  authority  to  order  stock  distributed  for  electioneering  purposes. 
Act.  of  Incorp.  §^  5,  7, 12,  21.  But  if  the  directors  had  authority 
to  bind  the  bank  in  this  matter,  to  what  did  they  bind  it  ?  And 
what  was  understood  to  be  the  eflfect  of  the  direction  ?  Surely 
nothing  more,  than  that  Elisha  L.  Sabin  distributed  his  stock  for 
the  time  being,  still  retaining  the  ownership,  and  the  stock  to  be 
re-conveyed  to  him  immediately  after  the  election,  as  it  had  before 
been  done.  There  was  no  intimation,  that  he  was  in  that  way  to 
part  with  the  owership,  or  the  bank  with  their  lien.  The  provision 
creating  the  lien  was  not  designed  merely  for  the  interest  or  benefit 
of  the  bank,  but  for  the  safety  of  all  who  might  hold  their  bills. 
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The  opinion  of  the  coart  was  delivered  bj 

Redfikld^  J.  The  important  facts  in  this  case  are,  briefly,  that 
Elisha  L.  Sabiot  a  brother  of  the  plaintiff,  owned,  in  October,  1835, 
nearly  two  hundred  shares  in  the  capital  stock,  and  was  not  indebted 
to  the  bank.  At  that  time,  and  for  ^e  purpose  merely  of  increasing 
his  vote,  in  the  election  of  bank  officers,  he  conveyed  one  hundred, 
and  eighty  ahares  to  forty  five  different  personsi  taking  from  them 
proxies  for  the  purpose  of  voting  in  their  names.  From  that  time 
forward,  until  the  defendants  attached  the  shareS|  on  the  16th  day 
of  November,  1839,  Elisha  L.  Sabin  continued  to  control  the  shares, 
as  his  own  property,  without  any  intimation  from  any  source,  that 
they  were  not  in  fact  exclusively  so.  During  this  time  Elisha  L. 
9abin  had  obtained  of  the  bank  large  credits,  upon  the  faith  of  his 
being  the  owner  of  this  stock.  Most  of  the  shares  had,  in  the  mean^ 
time,  been  reconveyed  to  Elisha  L.  Sabin ;  but  the  plaintiff's  four 
shares,  or  those  conveyed  to  him,  had  remained  on  the  books  of  the 
bank  in  his  name.  The  debt,  upon  which  the  defendants  attached 
the  sharesi  accrued  on  the  6th  of  January^  1837. 

On  the  9th  of  October,  1837^  Elisha  L.  Sabin  again  distributed 
his  stock  in  the  same  manner,  and  for  the  same  purpose.  At  this 
time  he  was  indebted  to  the  bank  in  a  larger  sum  than  all  his  stocky 
which  has  never  been  satisfied,  except  by  a  sale  of  the  stock.  At 
this  time  two  additional  shares  were  conveyed  to  the  plaintiff.  The 
plaintiff  had  no  interest  whatever  in  these  six  shares,  (which  were 
sold  by  the  bank  as  the  property  of  Elisha  L.  Sabin,  and  to  pay  his 
indebtedness  to  the  bank,  and  upon  execution,  on  the  19th  day  of 
December,  1840,  and  which  are  in. controversy  in  this  suit,)  until 
the  25th  day  of  October,  1837,  when  he  took  them  of  bis  brotheri 
in  payment  of  debts  he  had  against  him. 

That  portion  of  the  charter  of  the  bank^  by  which  the  defendants 
claim  to  hold  these  six  shares,  as  the  property  of  Elisha  L.  Sabin,  is 
as  follows :  **  That  the  shares  in  said  bank  shall  be  transferable,  in 
such  manner  as  shall  be  prescribed  by  the  by-laws  of  said  corporation* 
Provided,  that  no  transfer  shall  be  ralid,  nntil  the  same  shaJl  be  re* 
corded  in  a  book,  to  be  kept  by  the  directors,  in  said  bank,  for  that 
purpose,  and  unless  the  person  making  the  same  shall  have  previa 
ously  discharged  all  debts  due  from  him  or  her  to  said  corporation." 

The  last  transfer  made  by  Elisha  L.  Sabin,  October  9, 1837,  was 
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made  at  the  suggestion  of  persons,  who  were  at  the  time  directors 
of  the  bank,  and  who  constltoted  a  majority  of  the  board,  bat  acting 
separately,  bot  for  the  common  object  of  securing  their  own  reelec- 
tion. These  transfers  were  all  recorded  upon  the  books  of  the  bank 
in  due  form.  Elisha  L.  Sabin  received  all  the  dividends  upon  these 
six  shares,  which  were  paid  before  the  sale  upon  execution.  And 
the  plaintiff  made  no  claim  upon  the  bank  until  1841,  when  there 
remained  one  dividend  upon  these  shares,  prior  to  the  sale,  unpaid, 
which  was  then  paid  to  the  plaintiff,  he  at  the  time  making  demand 
of  the  subsequent  dividends,  (after  the  sale,)  which  the  bank  refused 
to  pay. 

The  question  to  be  determined  is,  whether,  under  this  state  of 
facts,  the  plaintiff  is  entitled  to  hold  the  six  shares  against  the  bank. 
This  will  depend  upon  the  question,  at  what  time  the  plaintiff's  title 
is  to  be  regarded  as  accruing,  as  between  him  and  the  bank. 

We  should  not  be  inclined  to  question,  that  a  honajide  purchaser 
of  shares  of  one  in  whose  name  the  shares  stood  on  the  books  of  the 
bank,  and  who  was  not  bimaelf  indebted  to  the  bank,  would  acquire 
good  title  to  the  shares,  as  against  the  world.  Such  seems  to  be  the 
rule  laid  down  in  the  English  cases,  cited  in  argument,  even  when 
the  transfers  have  been  made  by  virtue  of  forged  poMrers  of  attorney. 
This  is  done  to  give  greater  security  to  that  species  of  property,  and 
is  really  for  the  advantage  of  the  banks,  inasmuch  as  the  value  of 
the  property  depends  somewhat  upon  the  perfect  security  of  the  title. 
It  is  also  esteemed  somewhat  culpable,  in  the  officers  of  such  a  cor- 
poration, to  suffer  a  transfer  of  stock  to  be  made  upon  their- books, 
by  means  of  a  forged  power,  when  it  is  supposed  they  possess  readier 
means  of  detecting  ^e  genuineness  of  the  handwriting  as  well  as  of 
the  other  transactions  of  their  sharehdders,  than  strangers  have. 
So  that  one  who  purchases  stock  in  these  corporations  is  not  obliged 
to  look  beyond  the  books  of  the  bank,  for  the  evidences  of  title,  and 
if  he  purchases  upon  that  a|q[>earance  he  is  entitled  to  receive  the 
dividends  of  the  bank.  They,  too,  would  be  liable  also  to  pay  the 
dividends  to  the  true  owner,  if  they  had  suffered  the  truisfer  to  be 
entered  upon  their  books  upon  insufficient  authority.  This  is  sub> 
stantially  the  rule  of  the  English  courts,  and  of  many  of  the  Ameri* 
can  sUtes,  and  of  the  national  courts.  The  qpinion  of  Tanst,  Ch. 
J.,  in  Lwry  ?.  Tht  Cmrnnerdal  and  Farmers'  Bank  o/BaUiwiore, 


Digitized  by  CjOOQIC 


MARCH  TERM,  1849.  361 

Sabin  v.  Bank  of  Woodstock. 

in  the  circuit  court,  decided  in  Jaly,  1846,  which  we  have  not  seen, 
except  as  reported  through  the  newspapers,  is  to  the  same  effect,  if 
we  correctly  apprehend  its  principle.  That  was  the  case  of  a  trans* 
fer,  suffered  by  the  bank»  through  the  agency  of  an  executor,  who, 
by  the  will,  was  not  authorized  to  make  the  transfer.  The  court 
held,  that  the  bank  was  bound  to  look  into  the  will,  for  the  purpose 
of  learning  the  extent  of  the  executor's  authority,  and  were  culpable 
for  not  doing  so,  and  chargeable  with  implied  notice  of  the^contents 
of  the  will. 

But  it  does  not  seem  to  us,  that  the  present  case  comes  within 
this  principle.  The  great  question  here  is,  whether  the  plaintiff  was 
at  liberty  to  purchase  these  shares,  upon  the  faith  of  the  formal  title 
merely  being  in  himself;  or  whether,  ha?ing  for  years  suffered  the 
former  nominal  owner,  and  in  fact  the  real  owner,  to  treat  the  stock 
to  all  intents  as  his  own,  he  was  not  bound  to  make  inquiries,  as  to 
the  state  of  the  title,  before  he  purchased,  and,  after  he  purchased, 
to  give  notice  to  the  bank  of  hb  having  become  the  beneficial  owner, 
before  he  could  compel  the  court  to  protect  him  as  such  T  It  seems 
to  us,  that  such  was  liis  duty. 

We  do  not,  indeed,  feel  prepared  to  say  precisely  how  far  such 
merely  formal  transfers  upon  the  books  of  the  bank,  and  for  the  pur^ 
pose  of  defeating  the  proper  objects  of  the  charter,  in  one  particular, 
are  to  be  regarded  as  of  any  force  whatever,  as  to  those  who  are  in* 
strnmental  in  bringing  them  about.  Reason  and  policy  and  justice 
would  seem  to  require,  that  they  should  be  treated  as  simply  void. 
But  certainly  the  plaintiff  had  no  reason  to  expect,  that  the  bank 
would  deal  any  differently  with  his  brother,  on  account  of  any  such 
mere  shadow  of  a  transfer,  while  he  was  all  the  time  receiving  the 
dividends,  and  treating  the  stock,  to  all  intents,  as  his  own,  which 
it  in  fact  was.  Nor  can  it  be  supposed,  that  any  honorable  man 
would  act  upon  any  such  expectation.  We  think,  therefore,  that 
his  title  must  date,  as  between  himself  and  the  bank,  from  the  time 
they  had  notice  of  such  title. 

And  the  fact,  that  certain  persons,  who  formed  the  majority  of  the 
board  of  directors,  advised  this  distribution  of  the  stock,  can,  in  our 
apprehension,  make  no  difference.  As  directors,  they  had  no  right 
to  make  or  advise  any  such  operation.  It  was  not  supposed  by  any 
one,  that,  as  directors,  they  had  any  such  authority,  or  that  they 
46 
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profeiued  to  act  apon  any  saeh  iproand.  W6  thiak,  therefore,  thai 
all  the  plaintiff's  shares  must  be  considered  as  standing  upon  the 
same  ground.  So  far  as  the  bank  was  concerned,  at  the  time  of  the 
attachment  and  sale,  the  title  was  in  Elisha  L.  Sabin. 

It  is,  perhaps,  not  necessary  to  go  farther.  We  entertain,  how- 
ever, upon  the  present  argument,  no  reasonable  doubt,  that  the  mode 
of  transfer  of  stock  pointed  out  in  the  charter  is  the  only  mode, 
which  the  public  are  bound  to  regard  as  conveying  the  title.  All 
persons,  unaffected  with  notice  to  the  contrary,  are  at  liberty  to  act 
upon  the  faith  of  the  title  being  where  it  appears  upon  the  books  of 
the  corporation  to  be. 

This  view  we  do  not  think  incoosistent  with  the  noti<»,  that  any 
other  mode  of  conveyance  may  be  perfectly  good,  between  the  par- 
ties to  it,  and  to  all  others  having  notice  of  it^  the  same  as  an  unre- 
corded deed,  or  notice  of  a  mere  equity. 

It  seems  to  us  reasonable  to  conclude,  that  the  defendants,  as  a 
corporation,  under  their  charter,  might  refuse  to  allow  the  transfer 
of  stock  to  go  upon  their  books,  until  all  debts  due  from  the  grantor, 
or  seller,  to  the  bank  were  paid.  Indeed,  this  seems  the  only  mode 
in  which  they  could  enforce  their  lien  against  the  title  of  a  banajlde 
purchaser. 

But  if  a  formal  transfer  of  stock  were  made  upon  the  books  of  the 
bank  by  mistake,  or  in  any  other  way,  not  intending  to  convey  title, 
we  do  not  think  one  who  had  knowledge  of  that  fact  would  acquire 
any  title,  as  against  a  bona  fide  owner,  or  pledgee,  by  purchase  of 
the  person  in  whose  name  the  stock  stands.  These  are,  we  believe, 
but  elementary  principles  in  the  law,  as  they  certainly  are  in  reason, 
justice,  and  morals.  Judgment  affirmed. 


Solomon  Downer  v.  Robert  Garland. 

The  pendency  of  a  prior  suit  does  not  neceaaarily  prore,  that  a  second  lait,  be- 
tween the  same  parties  and  for  the  same  canse  of  action,  is  Tezations;  but  it  is 
open  to  inquiry,  whether,  or  not,  each  second  snit  is  m  fact  rezatioas. 

If  the  prior  suit  he  defective,  the  party,  npon  discovering  the  defect,  may  discon- 
tinoe  that  suit  and  bring  another,  and  the  second  suit  will  not  be  considered 
vezatioas. 
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If  the  prior  defective  aoit  have  been  entered  in  coart,  it  is  not  oeceMary,  that  an 
entry  of  diaeontinaance  ahoold  be  made  opon  the  docket  prior  to  commenciog 
the  second  saiL  A  written  notice  of  discontinuance,  deliyered  to  the  defend- 
ant previooB  to  the  service  of  the  second  writ,  will  be  sufficient. 

In  this  case  the  prior  defective  suit  bad  been  entered  in  eonrt,  and  the. defect 
pleaded  in  abatement,  and  the  plaintiff,  during  the  terra  at  which  the  plea  was 
filed,  gave  to  the  defendant  a  written  notice  of  the  discontinuance  of  the  suit 
and  immediately  caused  the  writ  in  the  second  suit  to  be  served,  and  snbse- 
qnently,  at  the  same  term,  entered  upon  the  docket  of  the  eonit  a  discontinu- 
ance of  the  first  suit;  and  it  waa  held,  that  the  second  suit  vraa  not  vexatious, 
and  wonld  not  be  abated  by  the  pendency  of  the  prior  suit 

In  this  state  a  suit  is  held  to  be  pending  after  the  service  of  the  writ. 

Assumpsit  upon  a  promissory  note.  The  defendant  pleaded  in 
abatement,  that  when  the  writ  in  this  suit  was  sued  out  and  served 
upon  him,  there  was  pending  in  court  a  prior  suit  against  him,  in 
favor  of  the  same  plaintiff  and  for  the  same  cause  of  action.  The 
plaintiff  replied,  that  the  justice  of  the  peace,  who  issued  and  signed 
the  writ  in  the  prior  suit,  and  who  took  the  recognizance  therein, 
was  attorney  for  the  plaintiff  in  that  suit,  and  that  his  name  was  in- 
dorsed upon  the  writ  as  attorney;  that  that  suit  was  entered  in 
court,  May  Term,  1847,  and  the  defendant  pleaded  the  defect  above 
stated  in  abatement ;  that  on  the  31st  day  of  May,  1847,  which  was 
during  said  term,  the  plaintiff  gave  notice  to  the  defendant,  in  wri- 
ting, that  the  prior  suit  was  discontinued,  and  immediately  caused 
the  wrii  in  this  suit  to  be  served  by  attaching  the  defendant's  propF 
erty ;  that  this  suit  was  commenced  and  is  pending,  not  for  any 
vexatious  purpose,  but  for  the  only  purpose  of  securing  the  plain'* 
tiff's  debt ;  and  that  allerwards,  on  the  third  day  of  June,  1847, 
which  was  within  a  reasonable  time,  and  during  the  same  term,  the 
plaintiff  caused  the  prior  suit  to  be  discontinued  by  an  entry  of  non^ 
suit  upon  the  docket  of  the  court,  and  paid  to  the  defendant  his  costs 
therein ;  vnthaut  this,  that  the  said  prior  suit  yet  remained  pending 
and  undetermined  in  the  county  court  at  the  time  when  the  writ  in 
this  suit  was  sued  out  and  served  upon  the  defendant.  The  defend- 
ant rejoined,  traversing  the  latter  allegation,  and  issue  was  joinedr 
Trial  by  the  court,  Rbpfield,  J.,  presiding. 

On  trial  the  court  found  the  facts  alleged  in  the  replication  to  be 
true,  and  decided,  that  the  prior  suit  was  so  far  discontinued  at  the 
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commencement  of  this  suit,  as  not  to  be  any  just  cause  for  abating 
the  present  writ,  and  rendered  judgment  for  the  plaintifi^  to  recover 
his  damages  and  costs.    Exceptions  by  defendant 

WasJiburn  4*  Marsh  for  defendants. 

The  writ  in  this  suit  was  served  May  31,  1847,  and  was  made 
returnable  to  the  November  Term,  1847,  of  Windsor  county  court. 
On  the  same  thirty  first  day  of  May,  1847,  there  was  pending  in 
Windsor  county  court,  then  in  session,  a  prior  suit  between  the 
same  parties,  and  for  the  same  cause  of  aeti<»  ;  and  in  that  prior 
suit  a  judgment  of  nonsuit  was  entered  June  3, 1847.  The  defend- 
ant  insists,  that  this  was  such  a  pendency  of  a  former  suit  at  the 
time  of  the  service  of  the  writ  in  this  action,  as  will  defeat  thb  ac- 
tion, upon  his  plea  in  abatement  filed  for  that  cause.  1  Bac.  Ab., 
Abatement  M.,  p.  23.  Knighfs  Case,  Salk.  3^.  CommonweaUk 
T.  CkurMll,  5  Mass.  177.  Parker  v.  Colcord,  2  N.  H.  36.  The 
former  action  was  pending  at  the  time  of  the  service  of  the  writ  in 
this  suit ;  and  that  action,  having  been  duly  entered  in  court,  was 
in  no  sense  discontinued,  until  the  entry  of  judgment  was  made 
upon  the  docket  Knights  Case,  Salk.  339.  Parker  v.  Colcard, 
2  N.  H.  36.  And  even  then  the  judgment  would  not  take  effect 
until  the  last  day  of  the  term.  Day  v.  Lamb,  7  Vt.  426.  PorU 
land  Bank  v.  Maine  Bank,  11  Mass.  204. 

The  principle,  that  a  second  suit  is  not  vexatious  and  will  not  be 
abated  by  the  pendency  of  a  prior  defective  suit  for  the  same  cause 
of  action,  extends  only  to  cases,  where  the  plaintiff  has  made  no  at- 
tempt to  pursue  the  former  suit  as  a  valid  process,  beyond  the  mere 
act  of  service.  1  Root  562.  Hill  v.  Dunlap,  15  Vt  645.  But  in 
the  case  at  bar  the  first  suit  was  entered  in  court,  and  the  plaintiff 
was  pursuing  it  to  judgment,  and  made  no  attempt  to  discontinue 
it,  until  after  plea  in  abatement  filed. 

W.  C.  French  for  plaintiff. 

We  claim,  that  the  first  suit  was  discontinued  from  the  giving  of 
the  notice.  The  plaintiff  could  not  afterwards  proceed  and  take 
judgment  in  that  suit.  Hill  v.  Dunlap,  15  Vt  645.  But  if  it  were 
not  technically  discontinued,  we  apprehend,  that  the  law  and  practice 
are  well  settled  in  this  state  and  Connecticut,  that  the  second  suit 
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will  not  abate,  anleas  it  is  in  fad  Tezatious.  And  this  is  a  fact^ 
for  the  court  to  find,  and  is  not  inferred  because  there  are  two  suits 
pending  for  the  same  cause  at  the  same  time.  Gould's  P).  283. 
Hili  r.  Dunlap,  15  Vt.  645.  It  will  not  be  pretended,  that  this  suit 
was  in  fact  vexatious ;  for  the  court  distinctly  find  the  fact  other* 
wise. 

The  ground,  upon  which  all  courts  proceed  in  abating  subsequent 
suits,  is,  that  thej  are  unnecessary  and  oppressive.  If,  therefore, 
the  plaintiff  cannot  obtain  a  full  remedy  in  the  first  suit,  it  will  not 
abate  the  second  suit.  Thus  it  has  been  decided,  that  a  trustee 
process  pending  will  not  abate  a  subsequent  action  at  common  law 
for  the  same  cause.  Marian  t.  Webb,  7.  Vt.  123.  Winihrap  ?. 
Carlton^  8  Mass.  456.  The  pendency  of  a  prior  suit  in  a  foreign 
court,  or  a  court  of  another  state,  or  a  United  States'  court,  cannot 
be  pleaded  in  abatement,  nor,  in  England,  the  pendency  of  a  prior 
suit  in  an  inferior  court.  1  Chit.  PL  488.  Brawn  v.  Joy,  9  Johns. 
821.  Wabh  v.  Durkin,  12  Johns.  99.  Lindsay  v.  Lamed,  17 
Mass.  190,  197.  Newell  v.  Newton,  10  Pick.  470.  After  Uie  de^ 
cision  in  Ingrakam  v.  Leland  et  al,,  19  Vt.  304,  the  plea  in  abater 
ment  was  regarded  as  fatal  to  the  first  suit 

If  there  is  a  plea  in  abatement  to  the  first  suit,  the  authorities  in 
England  and  in  this  country  are,  that  the  first  suit  may  be  discoU'* 
tinned  after  the  commencement  of  the  second  suit,  and  after  a  plea 
in  abatement  is  filed  in  the  second  suit*  Marstan  v.  Lawrence  et  al,, 
I  Johns.  Cas.  397.  Osbom  v.  Haddock,  Barnes'  Notes  257.  1 
Cromp.  188. 

The  opinion  of  the  court  was  delivered  by 

SLellogo,  J.  That  the  pendency  of  a  prior  suit  between  the 
same  parties  and  for  the  same  cause  of  action  is  ground  of  abate* 
ment  of  the  second  suit  is  a  doctrine  of  the  common  law.  And  this 
doctrine  is  founded  upon  the  supposition,  that  the  second  suit  is  un« 
necessary,  oppressive  and  vexatious.  Such  are  the  reasons  assigned 
in  the  books  for  the  adoption  of  the  rule.  It  is  based  upon  the  sup- 
position, that  the  first  suit  was  effective  and  available  and  afforded 
an  ample  remedy  to  the  party,  and  hence  the  second  suit  would  be 
unnecessary  and  consequently  vexations.  This  being  the  reason  for 
the  adoption  of  the  rule,  there  would  seem  to  be  no  propriety  in  ex- 
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tending  and  applying  it  to  cases,  where  the  reason  does'  not  exist. 
It  would  be  much  more  consonant  to  reason,  to  apply  the  maxim, 
that,  when  the  reoion  for  the  rale  ceases,  the  rule  itself  should 
eease.  Hence  it  is  that  courts,  in  modem  times,  hate  somewhat 
modified  the  rule,  and,  instead  of  regarding  the  second  suit  as  neces- 
sarily  vexatious,  have  gone  into  the  inquiry  of  whether,  in  fact,  it 
was  vexatious.  It  is  upon  this  principle,  that  the  courts  in  Con- 
necticut have  uniformly  proceeded,  in  holding  that  the  second  suit 
is  not  vexatious,  when  it  appears,  that  the  prior  suit  must  have  been 
inefedual^  and  oonsequently  that  it  is  no  ground  for  abating  the 
second  suit  Thb  doctrine  is  laid  down  in  the  case  cited  from 
Root's  reports,  cited  by  Judge  Gould  in  his  treatise  upon  pleading, 
and  is  recognized  by  the  Superior  Court  in  18  Conn.  390,  as  settled 
law  in  that  state.  And  we  think  the  rule  thus  established  in  Con* 
necticut  is  founded  in  reason  and  sustained  by  authority. 

In  New  York  the  rule  seems  to  have  been  somewhat  different 
In  that  state  it  has  been  held,  and  professedly  upon  English  author- 
ity, that  when  the  defendant  pleads  in  abatement  the  pendency  of 
onodier  action,  the  plaintiff  may  enter  a  discontinuance  in  the  first 
suit  before  a  replication  is  filed  to  the  plea  in  abatement,  and  that 
without  leave  of  the  court,  and  thereby  sustain  a  replication  of  nul 
Hd  record,  Marstan  v.  LawreHce^  1  Johns.  Cas.  397.  This  was 
held  to  be  matter  of  right,  and  the  court  cited,  as  sustaining  the  po« 
sition,  Barnes'  Notes  257, 1  Leon.  105,  and  1  Sellon's  Practice  304. 

So  it  was  held  by  this  court,  in  HtU  v.  Dunlap,  15  Vt.  645,  that, 
if  one  commence  a  suit  by  process  which  is  defective,  he  may  dis- 
continue it  and  bring  fresh  suit,  and  the  second  suit  will  not  be 
considered  vexatious ;  and  that  the  former  suit  may  be  discontinued 
by  oral  notice.  The  court  farther  say,  *^  we  have  adopted  the  rule, 
which  obtains  in  Connecticut  and  some  of  the  other  states,  that,  if 
the  party  bring  a  defective  suit,  he  may,  upon  discovering  the  de- 
fect, discontinue  that  suit  and  bring  another,  and  this  shall  not  be 
considered  vexatious.  It  will  be  seen,  upon  examination,  that  the 
case  of  Hill  v.  Dunlap  is  very  similar  to  the  one  at  bar.  The  only 
difference  between  them  is,  that  in  the  former  there  was  oral  notice 
of  the  disc6ntinuance  and  the  suit  was  not  entered  in  court,  and  in 
the  latter  the  notice  of  discontinuance  was  in  writing  and  the  suit 
had  been  entered  in  court,  before  the  defect  was  discovered.  In  the 
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former  case  the  first  process  was  presumed  to  be  defective ;  in  the 
latter  it  was  pr&oed  to  be  so.  It  was  fatallj  defective,  and  the  de- 
fendant had  pleaded  the  defect  in  abatement.  It  is  apparent,  that 
that  suit  must  have  been  ineffectual,  had  it  been  pursued.  The  only 
difference  relied  upon  is,  that  the  suit  in  the  present  case,  the  pen- 
dency of  which  is  pleaded,  was  entered  and  pending  in  court  at  the 
commencement  of  the  present  suit  This  difference,  we  think^  is 
unimportant  The  fact,  that  the  suit  had  been  entered  in  court  and 
no  discontinuance  entered  upon  the  docket,  did  not  deprive  the  party 
of  the  power  of  discontinuing  it  at  any  time,  subject,  however,  to 
the  payment  of  costs  to  the  adverse  party, — ^which  was  done  in  the 
present  case. 

Nor  do  we  think  it  was  indispensably  necessary,  that  entry  of  dis- 
continuance should  have  been  made  upon  the  record  prior  to  the 
bringing  a  fresh  suit  The  written  notice  delivered  to  the  defend- 
ant was  a  virtual  discontinuance  of  the  suit,  so  far,  at  least,  as  to 
prevent  its  being  cause  for  abating  the  second  suit  It  put  it  out  of 
the  power  of  the  plaintiff  to  legally  proceed  farther  in  the  suit;  and 
had  he,  after  such  notice,  entered  up  judgment,  the  same  would 
have  been  set  aside  upon  audita  querela. 

It  has  sometimes  been  made  a  question,  at  to  when  a  suit  could 
be  said  to  be  first  pending, — ^whether  at  the  purchase  of  the  writ,  the 
service  of  it,  or  the  entry  of  it  in  court  But  in  this  state  it  is  be- 
lieved to  have  been  uniformly  held  to  be  pending  after  service. 
And  if  suits  after  service  and  before  entry  can  be  discontinued  by 
notice  from  the  plaintiff,  as  in  Hill  v.  Dunlap^  we  do  not  see,  wiiy 
the  same  may  not  be  done  after  entry,  if  there  should  exist  a  proper 
occasion  for  it 

Upon  the  whole,  we  are  satisfied,  that  there  is  no  sufficient  ground 
for  reversing  the  judgment  of  the  county  court»  and  the  same  is 
therefore  affirmed. 
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Susan  D.  WHrrcoMB  v,  John  Wolcott. 

Attentions,  merely,  on  the  part  of  an  nomarried  man  to  an  unmarried  woman,  do 
not  constitute  a  marriage  contract;  aod  the  mere  fact,  that  they  are  long  con- 
tioned,  or  that  the  neighbors  suppose  such  a  contract  most  exist,  adds  nothing 
to  their  intrinsic  weight.  But  oTidence  of  mere  attentions  is  always  admissibU 
upon  trials  for  a  breach  of  contract  of  marriage,  and  its  weight  and  effect  is  to 
be  determined  by  the  jury. 

Where,  in  a  declaration  founded  upon  a  breach  of  a  contract  of  marriage,  there 
were  soYeral  counts,  and  one  count  was  defective,  in  not  alleging  a  promise  on 
the  part  of  the  plaintiff,  and  the  jury  retomed  a  general  verdict  for  the  plaintiff, 
but  it  appeared,  from  the  judge's  minutes  taken  upon  the  trial  in  the  court  be- 
low, that  the  defective  count  was  not  read  to  the  jury,  but  only  connti  which 
were  confessedly  good,  and  that  the  jury,  by  the  charge,  were  expressly  di* 
rected  to  find  the  fact  of  a  promise  on  the  part  of  the  plaintiff,  it  was  held,  that 
this  court  would  not  arrest  the  judgment. 

Assumpsit  for  a  breach  of  contract  of  marriage.  The  declara* 
tion  contained  several  counts ;  and  in  the  fourth  count  the  plaintiff 
declared,  "  For  that  on  the  first  day  of  November,  1845,  at  said 
Stockbridge,  in  consideration  that  the  plainiiff,  being  sole  and  un« 
married,  at  the  special  instance  and  request  of  the  defendant  had 
then  undertaken  and  faithfully  promised  the  plaintiff  to  marry  her 
in  a  reasonable  time  then  next  following,"  dcrC. — the  residue  of  the 
count  being  in  common  form.  Pleas,  the  general  issue  and  the 
statute  of  limitations,  and  trial  by  jury.  May  Term,  1848,— Rbd* 
FIELD,  J.,  presiding. 

On  trial  the  plaintiff  introduced  the  testimony  of  her  mother,  who 
testified,  in  substance,  that  the  defendant  first  began  to  visit  her 
daughter  sixteen  or  seventeen  years  ago,  and  continued  his  visits  for 
more  than  a  year ; — ^that  she  could  not  say  precisely  how  often  he 
came,  but  as  people  generally  do,  in  the  way  of  courtship,-— once  in 
two  or  three  weeks ; — that  he  was  generally  with  the  plaintiff  alone, 
but  sometimes  others  were  in  the  room  a  part  of  the  time,  or  in  the 
forepart  of  the  evening,  but  that  the  defendant's  main  conversation 
was  with  the  plaintiff;  that  he  was  there  at  her  house  both  day  and 
night,  the  plaintiff  and  defendant  being  generally  in  a  reborn  by  them- 
selves. She  also  said,  upon  cross  examination,  that  these  attentions 
continued  for  two  years ;  that  the  defendant  carried  her  daughter  to 
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ride,  when  the  young  people  bad  rides, — and  she  named  two  occa* 
mons  in  particolar.  Sbe  said  farther,  that  these  visits  were  aoderstood 
bj  the  plaintiff  and  the  family  to  be  in  the  way  of  courtship ;  that  her 
daughter  expected  U>  marry  the  defendant,  and  that  the  family  ex- 
pected she  would,  and  in  a  short  time,  and  that  the  plaintiff's  father 
had  accordingly  procured  her  such  articles  of  furniture,  as  he  in- 
tended to  give  her  on  the  occasion  of  her  marriage ;  and  that  the 
plaintiff  was  busily  employed  in  making  up  such  articles  of  bedding 
and  furniture,  as  she  would  require  for  housekeeping.  She  farther 
testified,  that  during  all  this  time  her  daughter^  received  no  similar 
attentions  from  any  other  man ; — and  there  was  no  testimony  in  the 
ease  tending  to  show,  that  the  defendant,  during  this  period,  paid 
any  similar  attentions  to  any  other  woman.  This  witness  farther 
testified,  that  the  defendant  suddenly  discontinued  these  attentions, 
without  assigning  any  reason  therefor,  and  that  from  that  time,  for' 
many  years,  the  families  had  no  correspondence,  until  about  the 
month  of  September,  1844,  when,  the  former  coldness  between  the 
families  haying  somewhat  worn  off,  the  defendant  renewed  his  at- 
tentions to  the  plaintiff  in  the  same  manner  as  before, — at  both 
periods  often  staying  late  at  night  in  a  room  alone  with  the  plaintiff^ 
after  the  rest  of  the  family  had  gone  to  rest ;  that  the  last  courtship 
continued  until  November,  1845,  when  the  defendant  abandoned 
the  plaintiff,  and  soon  after  married  another  woman ;  that  during 
the  summer  of  1845  the  plaintiff  expected  soon  to  marry  the  de- 
fenduit,  and  was  making  all  the  preparations  in  her  power  for 
housekeeping,  and  both  the  family  and  the  plaintiff  expected,  that 
the  defendant  intended  soon  to  marry  the  plaintiff;  that  on  one  oc- 
casion in  particular,  the  defisndant,  while  visiting  the  plaintiff,  as 
.  the  family  considered,  in  the  way  of  courtship,  in  the  month  of  Oc- 
tober, 1845,—- the  father  and  mother  and  the  plaintiff  all  being  pres- 
eiitj— epoke  particularly  of  extensive  repairs  he  was  making  in  his 
dwelling  house,  and  inquired  of  the  father,  how  he  had  be^t  con- 
duct the  r^airs,  and  to  what  extent,  and,  turning  to  the  mother, 
said,  "  I  don't  know  as  she  will  be  willing  to  go  in  there  to  live 
when  I  have  got  it  fixed  as  well  as  I  can ;"  to  which  the  mother 
replied,  "  Then  let  her  stay  where  she  is."  The  witness  understood 
at  the  time,  and  had  no  doubt  now,  that  the  defendant  referred,  by 
"  she  "  to  the  plaintiff,  then  present,  but  could  not  say,  that  he  used 
47  * 
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the  plaintiff's  oanie.  One  witnesa  also  testified^  that  he  had  a  con- 
versation with  the  defendant  in  Julj,  1844,  in  which  the  defend- 
ant stated  to  him,  that  **  be  did  promise  to  marry  the  plaintiff,  hot 
thought  he  should  not  just  then.'*  There  was  testimony  to  corrob- 
orate the  testimony  of  the  mother,  and  also  testimony  tending  to 
disprove  most  of  the  facts  testified  to  by  her. 

The  counsel  for  the  defendant  requested  the  court  to  charge  the 
jury, — 1,  That,  a  contract  to  marry,  when  once  barred  by  the  stat- 
ute of  limitations,  cannot  be  renewed,  so  as  to  make  the  defendaift 
liable  upon  the  former  contract ; — 2,  That  mere  attentions  are  not 
sufficient  to  constitute  a  contract  of  marriage,  thoogh  exclusive,  and 
long  continued,  and  manifesting  an  apparently  serious  and  settled 
attachment  between  the  parties ; — ^That,  upon  all  the  eridence  on 
the  part  of  the  plaintiff,  the  plaintiff  was  not  entitled  to  a  verdict. 

The  court  charged  the  jury  according  to  the  first  request,  and 
declined  to  charge  as  requested  in  the  third  request ;  and  in  regard 
to  the  second  request,  among  other  things,  told  the  jury,  that  mere 
attentions  did  not  constitute  a  promise  of  marriage,  and  that  snch 
attentions,  as  the  defendant  did  or  might  be  expected  to  pay  to  any 
other  woman,  than  the  one  he  intended  to  marry,  or  such  as  the 
plaintiff,  at  the  time  of  the  defendant's  attentions,  did  or  might  be 
expected  to  receive  from  any  other  man,  had  no  tendency  to  prove 
a  marriage  contract ;  but  that  those  exclusive,  long  continued  and 
special  attentions,  which,  in  the  circle  in  which  the  parties  moved, 
were  not  expected  to  be  paid  by  gentlemen,  or  received  by  ladies, 
unless  during  the  pendency  of  a  treaty  of  marriage,  might  be  taken 
into  the  account  with  the  other  more  direct  evidence  in  the  case ; 
and  if,  from  all  the  evidence,  the  jury  were  satisfied,  that  the  de- 
fendant did  in  fact  promise  to  marry  the  plaintiff,  and  she  to  marry 
him,  in  the  manner  alleged  in  the  declaration,  and  that  the  defend- 
ant, without  excuse  therefor,  married  another  woman,  the  pfaintiff, 
if  this  were  within  six  years  before  suit  brought,  would  be  entitled 
to  recover. 

The  jury  returned  a  verdict  for  the  plaintiff.  Exceptions  by  de- 
fendant. 

After  verdict  the  defendant  filed  a  motion  in  arrest  of  judgment 
for  insufficiency  of  the  declaration ;  which  motion  was  overruled  by 
the  court.    Exceptions  by  defendant. 
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Washburn  if  Marsh  and  E,  Hutchinson  for  defendant. 

I.  By  the  charge  of  the  court  all  the  testimony  as  to  what 
occurred  prior  to  September,  1844,  was  excluded  from  the  consid- 
eration  of  the  jury.  To  that  decision  the  plaintiff  has  not  excepted. 
Consequently  the  only  question  is,  whether  the  plaintiff  is  entitled  to 
recover,  upon  ali  the  evidence  of  facts  occurring  subsequent  to  that 
time.  : 

To  entitle  the  plaintiff  to  recover,  the  jury  must  be  satisfied,  from 
proper  and  sufficient  evidence,  that  the  defendant  jvronnsecf  to  marry 
her.  There  is  no  evidence  of  any  express  promise ;  and  hence  it 
follows,  that  the  plaintiff  must  rely  upon  a  promise  to  foe  implied 
from  the  evidence  produced.  Such  promise  can  <m]y  be  inferred 
from  the  acts  and  sayings  of  the  defendant.  What  the  plaintiff  or 
her  friends  may  have  thought  is  only  important,  as  showing  a  prom- 
ise upon  her  part, — which  is  necessary  to  be  proved.  The  acts  and 
sayings  of  the  defendant,  as  proved,  show  nothing  more  than  mere 
attentions.  What  was  said  by  the  defendant  to  the  witness  in  July, 
1844, — ^that  be  "  did  promise  to  marry  the  plaintiff,  but  thought  he 
should  not,  just  then," — is  out  of  the  case ;  because  it  was  prior  to 
the  commencement  of  the  last  oonrtship,  and  referred  only  to  the 
former  series  of  attentions, — which  were  ruled  out  by  the  court. 
The  case  fairly  raises  the  question,  then,  whether  a  promise  of  mar* 
riage  can  be  legally  impUedfrom  mere  attentions  f 

This  question  was  directly  raised,  and  decided  in  the  negative,  in 
this  state,  in  Munson  v.  Hastings^  12  Vt.  346, — which  was  a  case 
maeh  stronger  for  the  plantiff,  in  its  facts,  than  the  case  at  bar. 
Neither  Southard  v.  Retford.  6  Cow.  254,  nor  Wightmdk  v.  Coates^ 
15  Mass.  1,  raised  this  question.  In  both  it  was  held,  that  the  de- 
fendant's promise  might  be  implied  from  proper  circumstances ; — 
but  in  tho^Anoer  case  it  was  proved,  that  the  defendant  had 
ocknowhdgfMOi^i  he  did  expressly  promise  to  marry  the  plaintiff ;—> 
and  in  the  latffr  case  letters  from  the  defendant  to  the  plaintiff  were 
produced,  of  which  the  learned  judge,  who  delivered  the  opinion  of 
the  court,  said, — "  they  admit  only  of  the  alternative,  that  he  was 
bound  in  honor  and  conscience  to  marry  the  plaintiff,  or  that  he  was 
prosecuting  a  deeply  laid  scheme  of  fraud  and  deception,  with  a 
view  to  seduction." 
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II.  The  fourth  count  in  the  plaintiff's  declaration  is  fataUy  de« 
fectiTe ;  and  for  that  cause  judgment  should  be  arrested, — the  rer- 
diet  having  been  general  upon  all  the  counts.  HastUan  t.  Weare^ 
8  Vt.  484.  It  is  essentia]  to  the  plaintiff's  action,  that  she  should 
both  aUtgt  and  prove  a  promise  and  a  consitUrati&n  kit  that  proaoise. 
In  the  fourth  count  she  has  alleged  neither.  And  this  defect  is  not 
cured  by  verdict.  Gould's  PI.  592.  Nudham  v.  McAuhy,  13  Vt. 
70.  S^iis  V.  Parker,  1  T.  R.  145.  And  even  if  this  court  should 
think  a  promise  fairly  inferrible  from  what  is  stated  in  the  fourth 
count,  it  is  clear,  that  no  consideration  is  expressed,— and  that  will 
not  be  intended  to  have  been  proved.  Courtney  v.  Strong,  1  8alk. 
364.   Vadakin  v.  Soper,  1  Aik.  289.  Harding  ▼.  Cragie,  8  Vt.  509. 

Tracy  4*  Converse  and  R.  Walker  for  plaintiff. 

1.  As  to  the  defendant's  second  request  the  charge  was  clearly 
right.  If,  by  that  request,  the  defendant  intended,  merely,  that  the 
**  attentions,'*  of  the  character  there  named,  were  not  of  themselves 
sufficient  to  constitute  a  contract  of  marriage,  the  request  was  com- 
plied with ;  but  if  the  defendant  meant,  by  that  request,  that  such 
attentions  had  no  tendency  to  prove  a  contract  of  marriage,  and 
must  therefore  be  excluded  altogether  from  the  consideration  of  the 
jury,  such  request  was  manifestly  improper.  If  that  were  meant, 
the  testimony,  when  offered,  should  have  been  objected  to.  That 
*'  attentions,"  such  as  were  described  by  the  court,  and  such  as 
were  presented  by  the  testimony,  had  a  tendency  to  prove  the  issue 
cannot  be  denied  ; — and  that  was  all  the  importance  given  to  them 
by  the  court  The  jury  were  told  they  might  consider  them,  in 
connection  *' with  other  more  direct  evidence"  d&c.  Munsem  v. 
Hastings,  12  Vt  346.  Chit,  on  Cont.  157.  Southard  v.  Rexford, 
6  Cow.  254.     Wightman  v.  Coats,  2  Stark.  Ev.  941. 

2.  The  fourth  count  is  sufficient  after  verdict.  (^M^s  Pi.  496, 
§  12.  2  Dougl.  683.  2  Cowp.  825.  Collins  v.  Gibbs,  Burr.  899. 
Frederic  v.  Lookup,  4  lb.  2018.  Avery  v.  HorU,  2  Dougl.  825. 
Walpole  V.  Marlow,  2  N.  H.  385.  1  Saund.  R.  228,  note  1.  17 
Mass.  229.  Cornwall  v.  Gould,  4  Pick.  444.  Chester  Glass  Co,  r. 
Dewey,  16  Mass.  94.  The  omissions  in  this  count  are  so  connected 
with  other  matters  alleged,  that  they  must  have  been  proved  or 
trial.    If  it  appear^  tliat  substantial  justice  has  been  done,  the  couii 
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will  not  reverse  the  judgnent,  tkough  the  deolaration  mtj  be  de- 
feotire.  Bartup  r.  BUi$t  2  Aik.  60.  Farmeti  4r  Mtckanics  r.* 
FUmit  17  Vt  506.  But  boweTer  defeetire  one  of  the  coants  may 
he,  others  being  suffleietit,  if  it  appear  to  this  court,  that  no  testi- 
UMrnj  was  giren  on  trial,  but  such  as  is  applicable  to  the  good 
eountSy  the  judgment  shooM  not  be  arrested.  Bhss  r.  Kittridge^ 
5  Vt  28.  BUss  et  al.  ▼.  AmM  tOO.,  6  Vt  2i».  17  Vt.  508. 
SuUi9mh  Adm'r,  t.  HoiUr,  15  Mass.  877. 

The  reason,  why  the  court  will  arrest  judgment,  in  cate  of  a  de* 
fectire  count  and  a  general  verdict,  is  because  the  court  do  not 
know  npon  which  count  the  damages  were  assessed.  But  when  the 
court  are  informed,  either  by  the  finding  of  the  jury,  by  apportaon- 
ing  the  damages  upon  the  several  counts,  by  finding  for  one  party 
on  one  count  and  for  the  other  party  on  another,  by  merely  assess^ 
ing  damages  on  the  sufficient  counts,  saying  nothing  €i  the  others, 
or  by  the  certificate  of  the  judge,  who  tried  the  case,  that  the  evi- 
dence was  i^Iicable  to  the  good  counts,  and  even  where  the  certifi- 
cate  shows,  that  evidence  was  given  both  on  the  good  and  bad  counts, 
judgment  will  not  be  arrested.  15  Mass.  877.  Bams  r.  Hurd^  1 1  lb. 
67.  B€amard  t.  Whiiing.  7  lb.  358.  1  B.  d6  P.  820.  Gould's 
PL  534,  ^  60,  61.  2  Saund.  R.  171  ft,  n.  i:  1  Chit  PI.  806.  Ed- 
dems  a  alT.  Hapkims,  Dougl.  865.  2  Johns.  Gas.  21.  8  T. 
R.  435.  2  Johns.  285.  The  whole  testimony  is  reported  to  this 
court,  and  the  court  can  see,  that  it  tended  directly  to  support  the 
good  counts,  and  those  alone.  The  court  will  therefore  intend, 
that  the  verdict  and  damages  were  predicated  upon  the  good  counts, 
8  Sannd.  R.  171  e.    2  Johns.  285. 

The  opinion  of  the  court  was  delivered  by 

Redfibld,  J.  It  is  claimed,  on  the  part  of  the  defendant  in  this 
case,  that  the  testimony  given  in  the  court  bdow,  was  insufficient 
to  found  a  verdict  upon,  and  that  the  jury  should  have  been  told  to 
find  for  the  defendant  It  is  urged,  in  support  of  this  view,  that  the 
same  thing  is  virtually  decided  in  Muasmi  v.  Heatings^  12  Vt  346. 
I  think,  perhaps,  that,  first  and  last,  that  case  has  been  as  much 
misunderstood,  as  any  one  in  our  reports.  The  decision,  in  the 
supreme  court,  goes  upon  an  entire  misapprehension  of  what  was 
intended  by  the  bill  of  exceptions,  which  was  allowed  in  the  county 
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eoort.  Bot  perhaps  that  miBapprehension  was  a  natural  one.  The 
*charge  of  the  coort  is  not  very  clearly  expressed,  and  is  a  great  deal 
too  minate,  in  attempting  to  aid  the  jury  in  weighing  the  evidence. 
And  although  I  was  present  at  the  tri^  in  the  county  court,  and 
drew  up  the  hill  of  exceptions,  I  became  satisfied,  in  the  supreme 
coort,  that  the  case  was  liable  to  be  misunderstood,  and  did  not 
regret,  at  all,  that  a  new  trial  was  granted. 

But  the  bill  of  exceptions  being  published  entire  in  the  reports, 
many  of  the  profession,  perhaps  most  of  them,  now  understand  the 
ease  as  it  was  intended  to  be  understood,  and  therefore  infer,  from 
a  new  trial  being  granted,  that  such  evidence  is  incompetent  to 
found  a  verdict  upon,  and  consequently  improper  to  go  to  the  jury. 
But  this  coort  do  not  understand,  that  any  such  decision  was  ever 
made  by  us.  The  opinion  of  the  learned  judge,  in  that  case,  is  not 
based  upon  any  such  view  of  the  case.  AH  that  this  court  there  de- 
cide is,  that  attentions,  merely,  on  the  part  of  an  unmarried  man  to 
an  unmarried  woman,  do  not  constitute  a  marriage  contract ;  and 
that  the  mere  fact,  that  they  are  Ung  continued,  or  that  the  neigh-' 
bars  suppose  such  a  contract  most  exist,  adds  nothing  to  their  in- 
trinsic weight  The  learned  judge  says,  *'  The  law  has  not  deter- 
mined, that  any  particular  period  of  courtship  shall  be  evidence  of  a 
marriage  contract"; — and  farther,  ''That  nothing  need  be  added, 
as  to  the  probable  opinion  and  belief  of  third  persons.  It  is  clear, 
that  to  allow  such  opinions  to  influence  the  finding  of  this  contract, 
as  between  the  direct  parties  to  it,  would  be  giving  place  to  a  prin- 
ciple, which  is  wholly  inadmissible  in  other  cases."  It  is  very  obvi- 
ous these  are  the  grounds,  upon  which  the  new  trial^^was  there 
awarded,  and  equally  obvious,  that  if  the  grounds  existed,  tbsy  were 
sufficient  It  is  hardly  necessary  for  me  to  disclaim  any  such  inten- 
tions, by  what  is  said  in  the  bill  of  exceptions.  But,  taking  the  bill 
of  exceptions,  as  it  was  intended  to  be  understood,  this  court  would 
then  have  been  agreed  to  affirm  the  judgment,  and  are  now  of  the 
same  opinion. 

The  idea,  that,  in  the  trial  of  a  case  of  this  kind,  all  attentions  on 
the  part  of  the  man,  all  intimacy  between  the  parties,  in  short,  all 
circumstantial  evidence,  is  to  be  excluded  from  the  c<xisideration  of 
the  jury,  involves  an  absurdity,  almost  If  a  case  were  to  be  tried 
in  that  mode,  it  would  become  next  to  impossible  for  the  jury  to  de- 
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termioe  what  weight  was  due  to  the  positire,  direct  evidence  of  a 
contract  of  marriage  between  the  parties, — whether  it  were  serious, 
or  mere  matter  of  bonier  and  badinage,  which  is  not  uncommon 
amcmg  young  people,  and  is  sometimes,  perhaps,  carried  to  the  ex- 
tent of  performing  the  actual  ceremony  of  marriage  in  sport  merely. 
And  if  circumstances  before  Uie  actual  contract  were  to  be  exclu- 
ded, so  should  they,  by  parity  <^  reasoning,  after  the  contract ;  and 
it  would  then  become  difficult,  or  impossible,  to  determine  how  far 
the  parties  relieU  upon  the  contract,  or  whether  they  did  not,  in 
fact,  rniUually  abandon  it,  and  thus  impliedly  release  each  other 
from  its  obligation. 

And  if  circumstantial  eridence,  of  the  character  of  mere  atten* 
tions,  is  to  be  received  in  trials  of  this  character,  I  do  not  see,  but 
it  must  rest  with  the  jury  to  determine  its  force  and  weight,  unless 
this  court  are  prepared  to  adopt  the  conclusion  of  the  tribunalf 
which  determined,  that  circumstantial  evidence  was  proper,  and  im- 
portant, to  corroborate  positive  and  direct  evidence,  but  good  for 
nothing  else !  We  do  not  suppose,  that  any  such  conclusion  is  fairly 
deducible  from  any  reported  case.  But  it  may  be  true,  that  mere 
attentions  do  not  constitute  a  contract  of  marriage ;  and  ordinarily, 
where  nothing  else  is  shown,  it  will  excite  suspicion,  that  no  such 
contract  did  exist.  But  these  are  all  questions  of  fact  merely,  to  be 
determined  by  the  jury.  And  in  the  present  case  there  was  evi- 
dence, beyond  that  of  these  mere  circumstances,  which,  if  it  gained 
credit  with  tlie  jury,  must  have  been  of  a  very  satisfactory  character. 
We  see  no  ground  whatever  for  a  new  trial,  so  far  as  this  part  of  the 
case  is  concerned. 

It  is  perhaps  hardly  necessary  to  allude,  in  detail,  to  the  author- 
ities on  this  point.  Since  the  time  of  Hutton  v.  ManseU,  6  Mod. 
172, — S.  C,  3  Salk,  10, — ^it  has  always  been  held,  that  the  promise 
on  the  part  of  the  woman,  whetHer  she  were  plaintiff  or  defendant, 
might  be  inferred  from  her  mere  ''  countenance  of  the  promise  "  of 
the  man,  or  her  "  behavmg  herself,  so  as  if  she  agreed  to  the  mat- 
ter"; or,  as  is  said  in  Salkeld,  '^her  carrying  herself,  aa  one  con- 
senting and  approving."  And  in  a  note  to  Irving  v.  Greenwood, 
I  Car.  &  P.  3S0,  [II  E.  C.  L.  413,]  it  is  said,  no  more  evidence  of 
the  promise' on  the  part  of  the  woman  is,  in  practice,  ever  given. 
The  saoie  is  held  by  Bbst,  Cb.  J.,  b  Daniel  v.  Bowles,  2  Car.  &; 
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P.  655,  [12  B.  C.  L.  258.]  In  retsoo  it  u  ceruinlj  difficult  to  per* 
ceive,  why  wny  distinetioti  can  be  made,  as  to  the  kmd  of  proof  re- 
quired to  make  oat  the  promise  on  the  one  part,  or  the  pther, 
although  in  degree  it  might  require  much  more  to  prove  the  defend- 
ant's  promise,  than  that  of  the  plaintiff.  Such  is  clearly  tlie  view 
taken  of  the  suhject  by  the  elementary  writers.  2  Stark.  Ev.  706. 
**  In  an  action  for  breach  of  pfomiae  <^  marriage,  etidence  is  either, 
first,  express,  or,  second,  is  from  the  nature  of  the  ctteBpresumpthe" 
And  the  same  rule  is  recognized  in  Somtkard  r.  Regard,  6  Coir. 
254,  Wightman  ▼.  CMies,  15  Mass.  1,  and  in  all  the  American 
cases,  which  have  fallen  under  my  notice,  or  of  which  I  can  ohuki 
any  knowledge.  And  what  to  my  own  mind  is  perfectly  satisfactory 
is,  that  no  case  can  be  found,  where  the  contrary  role  is  in  the  least 
countenanced,  unless  it  be  the  case  of  Mhinsim  r.  Hastings  \  nor  in 
practice,  until  since  the  decision  of  that  oase,  have  I  ever  known 
any  such  rule  seriously  insisted  upon.  We  have  sufficiently  shown, 
that  no  such  role  is  there  laid  ^wn,  or  intended  to  be  established. 
In  regard  to  the  motion  in  arrest  of  judgment,  for  the  insufficiency 
of  one  count  in  the  declaration,  such  is  no  doubt  the  English  rule^ 
unless  in  some  way  it  is  made  to  appear,  that  the  jury  formed  the 
verdict  upon  the  necessary  facts,  as  alleged  in  the  good  counts. 
The  rule  itself  is  one,  which  it  is  not  easy  to  justify  to  the  ordinary 
sense  of  justice,  or  to  reconcile  with  that  other  presomption,  by 
which  we  treat  all  proceedings  as  being  regular,  and  npon  good 
ground,  unless  the  contrary  is  made  to  appear.  Why,  in  a  criminal 
case,  even  where  life  is  concerned,  one  good  count  is  sufficient  to 
sustain  a  verdict  of  guilty,  amid  a  multitude  of  bad  counts,  and  in  a 
civil  action,  where  a  lew  cents  only  are  at  stake,  one  bad  count  and 
twenty  good  ones  are  not  sufficient  to  maintain  a  general  verdict, 
are  questions,  which  no  man  can  answer,  even  to  his  own  mind. 
The  truth  is,  that  this  rule  is  one  of  the  ludicrous  absurdities  of  the 
system  of  special  {heading,  which  have  exposed  the  system  itself  to 
the  jeering  and  contempt  of  so  many  sensible  men,  and  made  it  aa 
object  of  scorn  to  the  legislatures  of  so  many  of  the  American  states, 
when  it  really  is,  in  the  main,  a  vrise  and  rational  atndy,  calculated 
to  aid  both  court  and  counsd  in  coming  at  the  troth  of  a  case,  and 
often  at  great  saving  of  time  and  'esqpense  to  the  parties.  But  such 
absurd  abuses,  as  the  one  abote  alluded  to,  and  some  others  V  a  like 
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character^  which  might  be  named,  have  exposed  it  to  very  severe 
and  often  very  jast  strictures. 

The  rule  has  not  been  followed  in  Connecticut,  or  South  Caro- 
lina, we  believe,  and  in  the  modern  English  practice  is  shorn  of 
much  of  its  absurdity,  by  awarding,  where  it  can  be  done,  in  such 
cases,,  a  venire  de  novo^  which  is  always  the  true  course,  where 
judgment  is  arrested  in  the  course  of  trials  of  fact.  But  in  the  court 
of  enor  this  cannot  so  well  be  done,  and  hence  the  very  general 
practice  has  been,  in  this  state,  to  arrest  the  judgment  tit  toto,  send- 
ing both  parties  out  of  court,  without  costs.  See,  upon  this  subject, 
Trevor  Y.  Wall^  1 T.  R.  151,  where  it  is  held,  that  a  venire  facias  de 
novo  cannot  be  awarded  in  a  court  of  error ;  HoH  v.  SchoUfieid,  6 
T.  R.  601,  where  judgment  was  arrested  tit  toto,  and  an  award  of  a 
venire  de  novo  refused ;  Anger  v.  Wtlkins,  Barnes  478,  where  a 
venire  facias  was  awarded,  cm  payment  of  costs,  which  is  there  said 
to  be  done  '*  according  to  an  ancient  rule  of  court''  Such  is  cer- 
tainly a  reasonable  and  sensible/xmrse,  and  is  perhaps  more  generally 
followed,  where  the  motion  in  arrest  is  tried  in  the  same  court,  where 
the  verdict  is  taken ;  but  the  more  general  practice  now  is,  to  allow 
the  plaintiff  to  have  his  verdict  upon  the  good  counts,  when,  from  the 
minutes  taken  at  the  trial,  it  appears,  that  sufficient  facts  were 
shown  to  entitle  the  plaintiff  to  a  verdict  upon  the  good  counts. 
1  Chit  PI.  996  and  notes. 

It  clearly  appears  by  the  minutes  taken  at  the  trial  in  this  case, 
that  only  the  three  first  counts,  which  are  confessedly  good,  were 
read  to  the  jury,  and  that  the  jury  received  evidence,  and  were  by 
the  court  expressly  required  to  find  the  fact,  of  a  promise  on  the 
part  of  the  plaintiff, — which  is  the  defect  complained  of  in  the  count 
objected  ta  We  deem  the  remarks  made  in  a  former  case  upon 
this  subject,— IFowf  v.  8coit,  13  Yt.  47,— equally  applicable  to  the 
present  Judgment  affirmed. 
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Jamei  W.  Marbh  v.  AuonsTus  V.  Jones. 

When  a  witneMi  who  bat  once  teatifted  vpmi  the  trial  of  a  caaa,  baa  deeeaaed, 
hia  teatimooy  may  be  aaed  upon  a  aobaeqaenl  trial  of  the  aaaao  caae,  ppovided 
the  labatance  of  what  he  teatified,  both  ia  cUef  and  on  cnMa  ezainuiatioB»  can 
be  proved » in  the  very  worda  nied  by  bim. 

If  a  dof  be  aocoatomed  to  bite,  hia  owner,  or  keeper,  who  ia  aware  of  hia  vicioua 
habit  and  anflbra  him  to  go  at  large,  ia  liable  for  any  injary  committed  by  him. 

TRESPASS  ON  THE  Cabe  agaiDst  the  defendant  as  the  keeper  of  a 
ferocious  dog,  which  he  knew  was  accustomed  to  bite  mankind,  for 
an  injury  by  the  dog's  biting  the  plaintiff.  Plea,  the  general  issue, 
and  trial  by  jury,  May  Term,  1848, — Rbdfield,  J.,  presiding. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove,  that  the  de- 
fendant was  the  owner  and  keeper  of  a  ferocious  dog,  that  had 
repeatedly  bitten  persons,  which  was  known  to  the  defendant,  and 
that  the  plaintiff,  while  passing  the  house  of  the  defendant's  father, 
which  was  two  or  three  miles  from  the  defendant's  house,  was  bit- 
ten by  the  dog. 

The  defendant  called  his  father  as  a  witness,  whose  testimony 
tended  to  prove,  that  he  was  himself  the  owner  of  the  dog^  that  he 
suffered  the  defendant  to  keep  the  dog  for  him,  that  he  might  have 
called  the  dog  the  defendant's,  but  if  he  had  done  so,  it  was  because 
he  was  afraid  his  creditors  would  attach  him,  and  that  about  three 
weeks  before  the  plaintiff  was  bitten,  he  had  sent  word  to  the  de- 
fendant to  bring  the  dog  home,  and  the  defendant  had  done  so,  and 
the  dog  remained  at  his  house  until  the  time  he  bit  the  plmintiff. 

In  the  course  of  the  trial  the  plaintiff  offered  to  proTe,  by  the 
justice  of  the  peace,  before  whom  this  suit  was  first  tried,  what  was 
the  testimony  of  a  witness  who  then  testified  before  him,  but  who 
had  since  deceased.  Upon  inquiry,  the  justice  said,  that,  aside  from 
his  minutes,  he  could  recollect,  that  the  witness  testified,  and  the 
general  subject  of  his  testimony,  and  its  character  to  some  extent^ 
but  that  he  could  not  undertake  to  give  the  precise  words,  except 
by  reference  to  his  minutes,  taken  at  the  time  of  trial ;  that  he  in- 
tended to  write  the  testimony  of  the  witness  in  the  very  words  used 
by  him,  and  had  no  doubt  he  had  done  so ;  that  he  did  not  attempt 
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to  write  every  word  used  by  the  witnesSy  but  the  labstance  of  the 
testimony  in  the  very  words  of  the  witness ;  that  he  was  not  accas- 
tomed  to  write  the  cross  examination  of  a  witness,  when  nothing 
differing  from  the  testimony  in  chief  was  elicited ;  that  in  this  case 
he  felt  perfectly  confident,  that  nothing  differing  from  the  testimony 
in  chief  was  elicited  on  cross  examination,  and  that  for  that  reason 
he  had  written  nothing  that  was  said  on  cross  examination ;  thai  he 
had  not  the  least  doubt^  that  his  minutes  contained  the  entire  sense 
of  the  testimony  of  the  deceased  witness,  in  the  very  words  of  the 
witness,  but  that  he  could  not  now  say,  that  he  had  any  distinct 
recollection  of  the  words  of  the  witness,  aside  from  his  minutes. 
The  defendant  objected  to  this  evidence ;  but  the  court  permitted 
the  justice  to  state  his  minutes  to  the  jury. 

The  defendant  requested  the  court  to  charge  the  jury,  that  the 
defendant  could  only  be  made  liable  in  this  action  as  keeper  of  the 
dog  ;  that  he  could  not  be  made  liable  as  such«  unless  he  were  the 
actual  keeper  of  the  dog  at  the  time  he  bit  the  plaintiff;  that  if  the 
dog  were  taken  from  the  defendant  by  his  father,'  by  the  consent  of 
the  defendant,  and  kept  for  three  or  four  weeks  before  the  plaintiff 
was  bitten,  as  the  testimony  tended  to  prove,  the  plaintiff  could  not 
recover  in  this  suit,  although  the  defendant  had  called  the  dog  bis. 

But  the  court  instructed  the  jury,  that,  if  they  believed  the  testi- 
mony of  the  defendant's  father,  the  plaintiff  could  not  recover ;  but 
that,  if,  as  between  the  defendant  and  his  father,  the  dog  was  the 
defendant's,  the  father  having  surrendered  his  right  to  the  defend- 
ant, and,  at  the  time  the  plaintiff  was  bitten,  the  defendant  had  a 
right  to  the  control  of  the  dog,  and  he  was  only  temporarily  and 
casually  out  of  his  actual  custody,  as  any  one's  dog  might  be  at  a 
neighbor's  house,  and  the  defendant's  father,  as  between  them,  had 
no  right  to  any  custody  and  control  of  the  dog,  the  defendant  was 
liable  in  this  action ;  and  that,  if  the  defendant's  father  put  the  dog 
into  the  defendant's  hands  for  the  purpose  of  keeping  him  from 
being  attached  on  his  debts,  in  the  manner  intimated  by  the  witness^ 
it  would  not  excuse  the  defendant  firom  his  liability  in  this  action^     ' 

Verdict  for  plaintiff.    Exceptions  by  defendant 
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Tracy  tf  Converse  for  defendant. 

1.  The  testimony  of  the  justice  was  improperly  admitted.  He 
could  not  say,  that  he  had  written  the  language  of  the  witness,  as 
far  as  he  had  gone ;  hut  he  admitted,  that  he  had  not  written  all  he 
said  in  chief,  and  the  cross  examination  was  entirely  omitted.  To 
allow  the  witness  to  decide,  that  he  has  written  upon  his  minutes 
"  all  that  was  maierial,"  allows  him  to  decide  the  whole  case* 
Upon  the  question,  whether  the  precise  language  of  the  witness 
must  be  proved,  we  are  aware  of  a  conflict  of  authority ;  but  the 
affirmative  seems  to  us  the  safer  doctrine.  Rex  ▼.  JolHfe,  4  T.  R. 
290.  1  Phil.  Ev.  215.  18  Pick.  435.  Wilbur  t.  Seldm,  6  Cow. 
165.  United  States  r.  Wood,  3  Wash.  C.  C.  240.  And  we  believe 
no  reputable  authority  can  be  found,  which  does  not  require  at  least 
the  substance  of  the  whole  testimony  and  the  cross  examination. 

2.  The  instructions  to  the  jury  were  incorrect.  The  defendant 
is  declared  against  as  keeper ;  and  to  say,  that  he  is  liable  for  the 
mischief  of  an  animal,  of  which  he  is  neither  the  owner^  or  keeper, 
is  absurd.  1  Chit.  PI.  73.  1  Saund.  R.  27.  The  dog  was  re- 
turned to  the  owner  several  weeks  before  he  did  the  mischief,  and 
was  in  the  custody  of  the  owner  at  the  time^  and  he  might  have  been 
returned  by  the  defendant  for  the  sole  reason  that  he  was  turbulent.  • 

8.  Fullam  for  plaintifil 

1.  The  testimony  of  the  magistrate  was  properly  admitted,  and 
comes  within  the  decision  in  the  case  of  State  v.  Hooker,  17  Vt. 
658.    Greenl.  Ev.  <§$  195, 196. 

2.  The  question,  whether  the  defendant  had  the  actual  control  of 
the  dog,  at  the  time  the  plaintiff  was  bitten,  was  properly  submitted 
to  the  jury  and  their  finding  cannot  be  revised. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  only  question,  which  it  is  deemed  of  impor* 
tance  to  discuss  much  in  detail,  is  that  in  regard  to  the  mode  of 
identifying  the  testimony  of  a  deceased  witness.  There  has  been  a 
good  deal  of  discussion  in  the  books,  on  this  subject,  and  it  is  one 
not  entirely  free  from  difficulty.  The  rule  laid  down  in  /^ate  v. 
Hooker,  17  Vt.  658,  is  perhaps  as  liberal,  as  could  be  desired, — 
more  so,  than  will  be  found  in  any  of  the  English  cases.     All  the 
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witness  could  there  state,  of  the  testimoDy  of  the  deceased  witness, 
was  the  svbstmue  of  the  testimoDj,  iu  his  awn  wards,  inclodingboth 
the  direct  and  cross  examination.  Under  that  .rule  there  could 'be 
BO  doubt  of  the  correctness  of  the  decision  below. 

The  testimony  in  the  present  oase  is,  what  it  seems  to  us  the 
reason  of  the  rule  justly  requires,  and  nothing  more,  that  is,  that 
the  testimony  of  the  deceased  witness,  or  the  stUfstisnce  of  the  tes- 
timony, should  be  g iren,  in  the  very  wards  of  the  deceased  witness. 
This  is  the  rule  required  in  proring  the  words  spoken  in  slander, 
libel,  and  on  indictments  for  perjury ;  and  substantially  the  same 
rule  is  required  in  giving  evidence  of  the  declarations  and  admis* 
sioDs  of  a  party  made  out  of  court.  But,  no  doubt,  evidence  must, 
in  many  case,  be  received,  which  falls  short  of  this.  But  unless, 
upon  the  whole,  the  jury,  or  the  triers  of  the  fact,  are  satisfied,  that 
they  get  all  the  substance  of  the  deceased  witness'  testimony,  in  his 
very  wards,  it  should  not  be  regarded  as  of  any  force.  And  this 
must  extend  to  the  cross  examination  as  well  as  the  direct  evidence. 

There  is  good  reason,  perhaps,  for  requiring  more  strictness,  in 
regard  to  the  testimony  of  a  deceased  witness,  than  in  regard  to 
original  evidence.  There  is  always  more  or  less  uncertainty,  when 
the  testimony  comes  from  the  original  witness.  But  when  upon 
this  uncertainty  we  found  another,  the  doubt  is  increased,  not  in  a 
simple  arithmetical  proportion,  but  in  a  geometrical  ratia  The 
hazard,  in  regard  to  the  truth,  increases,  not  in  the  simple  ratio  of 
the  numbers  of  the  witnesses,  through  whose  testimony  we  receive 
that  of  the  deceased  witness,  but  in  the  ratio  of  the  squares  of  the 
numbers. 

This  subject  does  not  appear,  very  clearly,  to  have  much  occu* 
pied  the  attention  of  the  English  courts.  The  testimony  of  de- 
ceased witnesses,  until  within  the  last  fifty  years,  perhaps,  was  only 
given  in  evidence,  at  a  subsequent  trial,  when  it  had  been  taken 
down  in  the  form  of  a  deposition.  This  is  the  case  in  Rex  v. 
Payne,  1  Ld.  Raym.  729, — reported  more  at  length,  and  far  more 
intelligibly,  in  5  Mod.  163,—^.  C,  2  Salk.  281,  417, 418.  That 
was  the  case  of  a  deposition,  taken  in  a  preliminary  examination 
before  a  magistrate,  when  the  accused  was  not  present  and  had  no 
oi^rtunity  for  cross  examination,  and  was  rejected  on  that  ground. 

Bailer's  Nisi  Prius  is,  perhaps,  as  good  evidence,  as  any  book  can 
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be,  of  the  state  of  the  law  apoa  anj  given  subject,  at  the  titne  he 
wrote.  He  alludes  to  this  subject,  pp.  142,  143,  but  in  such  a  man- 
ner, as  to  leaye  great  doubt  how  the  law  then  stood.  Depositions 
taken  before  the  coroner  were  to  be  used,  **  For  the  coroner  is  an 
officer  appointed  on  behalf  of  the  pablic  f  and  by  certain  statutes, 
eiaminations  before  justices  of  the  peace,  in  cases  of  felony,  are  to 
be  used,  against  the  accused,  **  If  the  witnesses  be  dead."  This  is 
no  doubt  the  atum  from  which  the  practice  proceeded.  Justice 
BuHer  farther  says,  **  Another  way  of  perpetuating  the  testimony  of 
a  person  deceased,  analogous  to  this  of  giving  depositions  in  evi- 
dence, 15  by  giving  the  verdict  in  evidence  and  the  oath  of  the  party 
deceased"  He  says  farther,  **  it  must  be  between  the  same  par- 
ties,"— ^thus  showing  very  clearly,  that  it  was  not  then  fully  set- 
tled, that  it  must  be  the  very  same  cause,  which  is  now  abundantly 
settled,  in  practice,  certainly. 

No  question  seems  thus  early  to  have  arisen,  whether  the  testi- 
mony of  the  deceased  witness  most  be  given  in  his  very  words.  It 
rather  seems  to  have  been,  for  a  long  time,  taken  for  granted,  that 
it  must  be  so.  For  in  RezY.  JoUiffe,  4  T.  R.  291,  Ld.  Kbnton, 
Ch.  J.,  in  giving  judgment,  alludes  to  this  subject,  arguendo,  eiting 
the  instance  of  Ld.  Palnierston's  evidence,  which  was  offered  in  a 
case  at  bar,  saying,  "  But  as  the  person,  who  wished  to  give  Ld. 
Palmerston's  evidence,  could  not  undertake  to  give  his  words,  but 
merely  to  swear  to  the  effect  of  them,  he  was  rejected."  He  seems 
to  entertain  no  doubt,  that  such  was  then  the  acknowledged  rule 
upon  the  subject.  It  seems  to  have  been  nothing  more  or  less,  than 
giving  in  evidence  a  former  deposition.  This,  like  the  proof  of 
any  other  writing,  should  be  done  by  producing  the  original,  where 
that  can  be  done,  or,  in  default  of  that,  a  copy,  or  lastly,  by  oral 
proof  of  the  contents,  which,  unless  it  substantiaUy  report  the  very 
words,  must  of  necessity  be  very  inadequate  proof. 

But  as  much  testimony,  given  viva  voce,  is  never  reduced  to  wri- 
ting, and,  when  it  is,  is  done  by  short  hand  writers,  and  very  imper- 
fectly done,  it  becomes,  in  practice,  necessary  to  somewhat  relax  the 
rule.  Accordingly  this  has  been  done,  both  in  England  and  Amer- 
ica. See  Mayor  of  Doncaster  t.  Day,  3  Taunt.  261 ;  Cornell  v. 
Green,  10  S.  &  R.  16;  and  numerous  American  cases,  referred  to  - 
in  Greenleaf 's  Cases  Overruled,  &,c.  436.    In  1  Stark.  Ev.  337, 


Digitized  by  CjOOQIC 


MARCH  TERM,  1849.  383 

Dana^  Adm'r,  v.  Lnll. 

838,  and  note  (n,)  it  if  very  distinctly  declared,  that  it  is  sufficient, 
where  the  witness,  in  rehearsing  the  testimony  of  one  indicted  for 
perjury,  committed  on  a  former  hearing,  said  *'  he  could  not  swear 
he  had  stated  all  wliich  fell  from  the  prisoner,  but  that  he  said  noth« 
ing  to  qualify  it."  Rowley's  Case,  1  R.  dc^  M.  Ill ;  and  it  is 
argued,  that  the  same  degree  of  certainty  is  sufficient,  in  rehearsing 
the  testimony  of  a  deceased  witness. 

In  Tad  t.  Wineheisea,  8  Car.  dt  P.  387,  it  was  allowed  to  gije 
the  substance  of  what  a  deceased  witness  had  deposed  on  a  former 
trial,  from  the  short  hand  notes  of  one  of  the  officers  of  court. 
Phillips,  in  his  treatise  on  Evidence,  toI.  1,  pp.  215,  274,  seems  to 
countenance  the  ancient  strictness,  but  not  to  the  extent  that  it 
should  of  necessity  be  testimony  given  in  the  rery  same  cause,  but 
only  in  an  action  between  the  same  parties,  where  the  same  point  is 
involved.  But  however  that  may  be,  the  practice  certainly  is,  not 
to  extend  the  rule  beyond  the  very  same  case.  And  the  rule,  as  to 
the  degree  of  strictness  required,  in  proving  the  very  words  of  the 
witness,  seems  correctly  laid  down  in  Glass  v.  Beach,  5  Vt  175,  by 
Baylies,  J.  "  It  may  be  given  in  evidence,  either  from  the  judge's 
notes,  or  by  the  notes,  which  have  been  taken  by  any  other  person, 
who  will  swear  to  their  accuracy ;  or  the  former  evidence  may  be 
proved  by  any  person,  who  will  swear,  from  his  memory,  to  its  bar- 
ing been  given."  Mayor  of  Doncaster  t.  Day,  ub.  sup.  This  is 
substantially  the  rule  followed  in  the  county  court,  in  this  case. 

The  charge,  we  think,  was  as  favorable  to  the  defendant,  as  he 
had  any  just  grounds  to  claim?  Judgment  affirmed. 


Cha&lbs  Dana,  Administrator  of  Gill  Whbelock,  v.  Joel  Lull. 

[SaiiMCaM,17Vt890.] 

If  the  plaintiff  in  a  soit,  the  eanse  of  action  in  which  doos  not  nurvive,  die,  whiU 
the  soit  is  pending  in  the  county  coort,  and  hie  adminiftimtor  enter  and  proee- 
cate  tbe  nit,  and  trials  are  had  in  the  eonnty  court,  and  the  case  le  carried  te 
the  aapreme  court  on  exceptions,  and  no  motioii  to  disnuaa  the  suit  is  filed  in 
the  county  court,  anch  motion,  filed  for  the  first  time  in  the  supreme  court,  will 
be  out  of  time.  Tbe  objection  is  not  analofont  to  an  objection  for  want  of 
jurisdiction. 
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Under  tiie  Rcvbed  Statates,  obap.  48»  aee.  10,  whicb  providea,  that  <*  actiona  of 
treapafs  and  trespaai  on  tho  caae,  ibr  damafea  done  to  real  or  penonal  eatate,'* 
ahall  BorvWe,  an  action  of  trespasa  on  the  caie  againat  a  sheriff,  for  the  dafaalt 
of  hw  depoty,  in  not  keeping  property  attached  npon  metne  procof*  and  not  de- 
livering it  to  the  officer  holding  the  execution  obtained  in  the  rait,  will  ennrive. 

The  caae  of  Jidm^r  of  Barrett  v.  Copdand,  20  Yt  244,  coneidered  and  ex- 
plained. 

In  this  case,  which  was  argued  at  a  previoas  term  upon  excep* 
tioDs  taken  in  the  county  court,  and  which  the  court  had  retained 
for  advisement,  the  defendant,  at  the  present  term,  filed  a  motion  to 
dismiss  the  suit,  on  account  of  the  decease  of  the  plaintiff,— claiih* 
ing  that  the  action,  which  was  trespass  on  the  case  for  the  default 
of  the  defendant,  as  sheriff,  in  not  keeping  property  attached  by  his 
deputy  on  mesne  process  and  not  delivering  it  to  the  officer  who  held 
the  execution  obtained  in  the  suit,  did  not  survive.  The  facts  are 
fully  stated  in  the  opinion  delivered  by  the  court. 

WasKburn  4*  Marsh  and  O.  P.  Chandler  for  defendant. 
The  motion  to  dismiss  this  suit  is  founded  npon  the  decision  of 
this  court  in  the  case  o{Adm'r  of  Barrett  ▼.  Copeland,  20  Vt  244, 
giving  a  construction  to  the  Revised  Statutes,  ch.  48,  sec.  10.* 
The  cause  of  action  having  died  with  the  person  to  whom  it  ac- 
crued, the  right  of  the  defendant  to  have  the  suit  dismissed  cannot 
be  waived  by  his  delay  in  filing  his  motion.  It  is  analogous  to  a 
case,  where  the  court  have  no  jurisdiction.  In  such  case  the 
action  will  be  dismissed,  whenever  the  attention  of  the  court  is 
called  to  the  fact  Dove  v.  Martin,  Comb.  169.  Stokes  ▼.  Porter, 
Bend.  74.  1  Gov.  &  H.  Dig.  2,  3.  1  Chit  PI.  67.  3  Bl.  Com. 
302.     Hernng  t.  Sef^,  I  Vt.  17.    2  Saund.  R.  72,  n.  1. 


*  Which  aection  ia  in  these  worda;— "  In  addition  to  the  actiona,  which  enr- 
vive  by  the  common  law,  the  followiBg  ahall  avrvive  and  nay  be  eonnieBoed  and 
preaeevted  by  the  exeentmr  or  admuuamter,  that  is  to  aay,  aetioBs  of  cjeetment 
or  odiar  proper  actiona  to  reoorer  tiie  oeiaui  or  powaaiiott  of  any  laada,  toMmnnta 
or  hereditameniB,  aetiona  of  replevin  and  trover,  and  aetions  of  treapati  and  ttaa- 
pasi  on  die  ease  for  damages  done  to  real  or  personal  estate." 
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71  Huichinsan  and  TVaey  4*  Converse  for  plaintiff. 

1.  The  motbn  is  ont  of  time.  It  raiaes  no  question  of  jarisdic" 
tion,  bat  attacks  the  whole  cause  of  action  back  to  the  decease  of 
Wheelock.  There  is  common  sense  and  justice  in  that  well  settled 
principle  of  the  common  law,  that  ever/  objection  to  an  action, 
which  needs  to  come  by  plea,  must  come  at  the  proper  time,  to 
save  useless  expense  upon  other  points.  This  is  even  true  as  to  ob« 
jections  of  jurisdiction,  if  the  want  of  jurisdiction  do  not  appear  of 
record. 

3.  If  this  question  had  been  raised  in  the  most  proper  wajr  and 
at  the  most  proper  time,  it  ought  not  to  avail  the  defendant.  We 
trust  the  court  will  revise  the  decision  in  AdmW  of  Barrett  v.  Copo' 
land^  before  they  treat  it  as  settling  the  law  of  survivorship  in  ac* 
tions  for  the  neglect  of  sheriffs  and  constables.  This  class  of  ao> 
tions  is  of  vast  extent  It  has  always  been  sa  And  the  statute  of 
4  Edw.  Ill,  and  the  decisions  under  it,  may  well  be  considered  as 
common  law  here,  since  its  adoption  by  our  statute  of  1787,  re-en« 
acted  in  1797.  We  suppose  the  rule  to  be,  that,  in  all  remedial  stat« 
Qtes,  all  cases  attended  by  the  injury  are  to  partake  of  the  remedy ,«- 
or,  in  other  words,  that  all  cases,  fairly  within  the  equity  of  a  reme- 
dial  statute,  shall  be  adjudged  as  within  the  statute,  though  not  with- 
in  its  letter ;  and  this  without  entering  upon  the  inquiry,  whether, 
by  the  terms  of  the  statute,  the  cases  named  are  put  for  instance, 
merely,  or  principally.  We  are  disposed  to  consider  it  the  common 
law  of  Vermont  for  a  long  course  of  years,  that  all  actions  survive, 
the  recovery  of  the  plaintiff  in  which  would  be  for  a  sum  in  dam- 
ages for  an  injury  sustained  with  regard  to  property,  not  with  regard 
to  injuries  to  real  estate  or  to  the  person  of  the  plaintiff. 

3.  This  case  and  that  of  Adm^r  of  Barrett  v.  Copelcmd  differ  in 
one  most  essential  point.  In  that  case  the  default  charged  upon 
the  defendant  was  in  making  a  false  return,  by  which  the  plaintiff 
was  defeated  in  an  action  of  trespass  and  false  imprisonment  There 
was  nothing  said  about  any  property.  But  in  this  case  the  defend- 
ant,  by  his  deputy,  had  attached  up<m  the  plaintiff's  writ  certain 
articles  of  personal  property.  That  attachment  and  the  consequent 
judgment  in  his  action  established  the  right  of  the  plaintiff  to  have 
that  property*  still  in  the  custody  of  the  defendant,  sold  to  pay  the 
plaintiff's  judgment  The  recovery  against  the  defendant  in  this 
49 
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ease  was  for  the  yalue  of  thia  specifiG  property,  of  which  the  wrong 
of  the  defendant  has  deprived  the  plaintiff's  intestate. 

The  opinion  of  the  court  wag  delivered  by 

Poland,  J.  The  facts  in  this  case^  as  shown  by  the  record,  are 
as  follows.  The  plaintiff's  intestate,  in  18d9,  brought  his  suit 
against  Moulton  &*  Hutchinson,  and  his  writ  was  served  by  one  of 
the  defendant's  deputies,  by  attaching  certain  articles  of  personal 
property  belonging  to  said  Moulton  &  Hutchinson.  In  1840  the 
plaintiff's  intestate  reeoverecl  a  final  judgment  in  his  suit  against 
Uoulton  dt  Hutchinson,  and  within  thirty  days  after  the  rendition 
of  his  judgment  he  took  out  an  execution  thereon  and  deltvered  it 
to  the  defendant,  to  be  levied  upon  the  property  so  attached  upon 
his  original  writ;  but  the  defendant,  (as  the  plaintiff  alleges,)  neg- 
lected to  levy  the  execution  upon  the  property,  but  suffered  the 
same  to  go  back  into  the  possession  of  Moulton  d&  Hutchinson, 
whereby  the  plaintiff's  intestate  lost  his  lien  upon  the  property,  and, 
to  that  extent,  was  deprived  of  the  means  of  obtaining  satisfaction 
of  his  debt.  The  present  suit  against  the  defendant  was  brought  by 
the  plaintiff's  intestate  to  the  May  Term  of  Windsor  county  conrt, 
1841 ;  and  at  the  May  Term  of  said  conrt,  1842,  the  death  of  the 
intestate  was  suggested,  and  the  plaintiff  entered  as  administrator  to 
prosecute  the  suit.  Afler  two  verdicVt,  for  the  defendant  the  case 
Was  brought  to  this  court  by  the  plaintiff,  on  exceptions,  and  in 
1645  this  court  reversed  the  judgment  of  the  county  court  and  re- 
manded the  same  for  another  trial  in  that  court.  At  the  March 
Term  of  the  county  court,  1846,  the  plaintiff  obtained  a  verdict  and 
the  case  was  again  brought  before  this  court,  on  exceptions  to  the 
decision  of  the  county  court,  filed  by  the  defendant.  At  the  pres- 
ent term  of  this  court  the  defendant  interposes  a  motion  to  dismiss 
the  suit,  upon  the  ground  that  the  cause  of  action  was  one  which 
did  not  survive  to  the  plaintiff,  as  administrator  of  Gill  Wheelock. 
Two  questions  arise  upon  this  motion  of  the  defendant. 

1.  Admitting  that  the  defendant  is  right,  in  saying  that  the  cause 
of  action  was  not  of  that  class,  which,  under  our  Revised  Statutes, 
would  survive  to  the  plaintiff  upon  the  death  of  his  intestate,— is 
this  motion,  or  defence,  interposed  in  season  to  enable  the  defendant 
to  avail  himself  of  it  ?    It  should  be  remarked,  that,  upon  an  in- 
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spection  of  the  record  in  the  present  case,  (and  especially  of  the  ex- 
ceptions, which  were  taken  and  filed  by  the  defendant  upon  the  last 
trial  of  this  cause  in  the  county  court,  and  upon  which  a  new  trial 
is  sought  to  be  obtained  in  the  cause,)  it  does  not  appear,  that  any 
objection  was  ever  before  raised  to  the  maintaining  of  this  action  by 
the  plaintiff,  as  administrator,  until  this  motion  was  filed  at  this 
term  of  this  court 

Ever  since  the  introduction  of  the  practice  in  this  state  to  bring 
up  cases  from  the  county  court  to  this  court  for  revision  upon  mo- 
tions for  new  trials,  founded  upon  exceptions  taken  to  the  decisions 
and  rulings  of  the  county  court,  it  has  been  settled,  that  this  court 
will  not  revise  or  notice  any  questions  in  the  case,  except  such  as 
are  shown  by  the  record  to  have  been  raised  and  decided  by  the 
county  court  upon  the  trial  below.  The  cases,  where  this  doctrine 
has  been  stated,  are  so  numerous,  and  it  is  now  so  generally  under- 
stood by  the  profession,  as  to  render  it  unnecessary  to  cite  cases  in 
its  support. 

It  is  insisted,  however,  by  the  counsel  for  the  defendant,  that  io 
the  present  case  the  objection  rests  upon  a  stronger  foundation,  and 
cannot  be  considered  as  waived  by  any  neglect  of  the  party  to  make 
the  objection  at  an  earlier  period ;  and  that  the  objection  is  similar 
to  that  of  a  want  of  jurisdiction  in  the  court, — which  objection,  it 
is  said,  never  comes  too  late,  and  is  never  waived  by  delay.  We 
think,  however,  that  this  view,  which  has  been  very  strongly  urged 
upon  us,  is  unsound.  The  most,  that  can  be  made  of  it,  is  this,  that 
the  party  had  a  ground  of  defence,  which  would  have  enabled  him 
to  defend  successfully,  had  it  been  raised  and  urged  in  the  court, 
but  that,  either  firom  inadvertence  or  a  mistaken  view  of  his  rights, 
he  omitted  to  make  it  in  the' county  court,  and  suffered  a  judgment 
to  pass  against  him.  It  would  be  a  very  strange  doctrine,  to  ho)d, 
that,  where  a  party  had  due  notice,  and  appeared  and  defended  a 
suit,  a  judgment  against  him  was  a  mere  nullity,  and  the  whole  pro- 
ceeding coram  turn  judice,  because  he  had  omitted  to  avail  himself 
of  a  tenable  ground  of  defence,  even  when  such  ground  of  defence 
might  appear  upon  the  face  of  the  record  itself. 

To  test  this  doctrine  of  the  defendant,  suppose  that  he  had  omit* 
ted  to  take  and  file  any  exceptions  to  the  decision  of  the  county 
court,  and  thus  suffered  that  judgment  to  become  final  against  him, 
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^-coold  he  have  sastained  audita  querela  to  aet  the  judgment  aside  ? 
or  could  the  plaintiff  have  been  made  a  trespasser  for  what  might 
have  been  done  under  his  execution,  upon  the  ground  that  the  judg- 
ment  was  void  and  did  not  support  it  1  But  the  judgment  and  de« 
cisions  of  the  county  court  are  regarded  as  much  final  and  condu- 
sive,  as  to  all  matters,  except  such  as  are  specially  reserved  for  the 
opinion  of  this  court,  as  if  the  whole  case  had  been  suffered  to  rest 
upon  their  adjudication.  In  short,  we  are  all  agreed,  that,  if  what 
is  stated  in  this  motion  would  have  furnished  a  good  ground  of  de« 
fence  to  this  action,  if  made  at  the  trial,  by  not  making  it  then 
the  defendant  has  lost  his  right  to  insist  upon  it  in  this  court,  which 
sits  merely  to  revise  decisions  of  the  court  below. 

3.  The  foregoing  view  would  of  course  be  sufficient  for  the  de« 
termination  of  this  motion  to  dismiss ; — but  as  a  much  more  impor- 
tant question  has  been  discussed,  that  is,  whether  the  cause  of  action 
in  this  case  was  one  that  survived  to  the  plaintiff,  as  administrator, 
and  as  the  question  is  of  practical  consequence,  we  have  thought  it 
advisable  to  give  our  views  upon  that  question  also. 

The  whole  argument  of  the  defendant  upon  this  point  is  based 
upon  the  decision  of  the  court  in  the  case  of  Adm*r  of  Barrett  v. 
Copekmd,  20  Vt.  244.  The  facU  of  that  ease  ware  as  follows  :—• 
Copeland  was  an  officer  of  the  county  of  Rutland,  and  had  arrested 
Barrett  in  the  county  of  Bennington.  Barrett  brought  his  suit 
against  Copeland  for  trespass,  for  a  false  imprisonment  Copeland 
justified  the  arrest  and  imprisonment  under  an  execution,  which  he 
held  against  Barrett;  and,  for  the  purpose  of  showing,  that  he  had 
a  right  to  arrest  him  out  of  his  precinct,  he  claimed  to  have  previ* 
ously  arrested  Barrett  upon  the  execution  in  Rutland  county,  that 
Barrett  escaped  from  him,  and  that  he  pursued  and  retook  him  in 
Bennington  county  ;  and,  as  evidence  to  show  these  facts,  Copeland 
made  a  return  to  that  effect  upon  the  execution  in  his  hands.  In 
consequence  of  this  return,  Barrett  failed  in  his  suit  against  Cope- 
land for  false  imprisonment,  and  he  then  brought  a  suit  against 
Copeland,  for  making  said  return  on  the  execution  against  him, 
claiming,  that  the  same  was  made  falsely.  During  the  pendency 
of  this  last  suit,  Barrett  died,  and  his  administrator  entered  to  pros- 
ecute, upon  which  the  defendant  moved  to  dismiss  the  suit,  upon 
the  groupd  that  the  cnuse  of  action  did  not  survive  to  the  adminis* 
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tralor ;    which  motion  w9m  anstained  by  the  county  ccart,  and  this 
ooari  affirmed  their  judgmeoJL 

The  decbion  of  the  court  in  that  case  we  have  no  doubt  waa  en- 
tirely  correct,  though  some  of  the  enpressions  used  by  the  judge  in 
giviog  the  opinion,  if  they  are  to  be  understood  in  the  roost  extend- 
ed  signification,  would  narrow  and  limit  the  survivorship  of  action, 
beyond  what  we  should  be  disposed  at  this  time  to  hold.  The  ac« 
tion  in  that  case  was,  not  only  inform,  but  in  realUy,  for  a  tart ;  and 
although  it  was  against  the  defendant  as  an  officer,  still  we  think  the 
case  a  very  different  one  from  a  case  like  the  present,  where  the  ac- 
tion is  tx  deUcto  in  form  merely.  Indeed,  we  think  the  cause  of  ac- 
tion in  the  case  of  AdmW  of  Barrett  v.  Copeland,  could  not  have 
been  holden  to  survive  under  the  enlarged  and  liberal  rule,  which 
obtained  under  the  statute  of  4  Edw.  Ill, — which  was,  that  all 
actions  for  injuries,  or  wrongs,  which  were  directly  detrimental  to 
the  assets  of  the  deceased,  survived  to  his  representative.  The 
plaintiff  in  that  case  complained,  that,  by  the  false  return  of  the  de- 
fendant, he  had  been  prevented  from  recovering  damages  in  an  action 
for  a  personal  injury,  which  would  itself  have  died  with  him ;  and  it 
was  only  indirect  and  consequential,  and  could  not  be  said  to  be  a 
pecuniary  injury,  any  more  than  loss  of  time,  or  inability  to  labor, 
or  to  attend  to  business,  by  reason  of  a  battery,  or  an  imprisonment ; 
and  still  less  so  than  a  case,  where  a  party  had  been  compelled  to 
pay  money  for  nursing  or  medical  services. 

But  we  think  the  present  case  stands  upon  an  entirely  different 
ground  from  the  case  ofAdm'r  of  Barrett  v  Copelaxd,  and  that  the 
cause  of  acticm  here  may  be  holden  to  survive,  without  trenching  at 
all  upon  the  authority  of  that  case.  Here  the  defendant  had  attach-n 
ed  certain  specified  property  on  the  writ  of  the  plaintiff's  intestate ; 
it  was  his  duty,  either  to  retain  the  property  in  his  own  possession, 
or  to  hold  good  security  to  have  it. forthcoming  when  the  plaintiff's 
intestate  obtained  his  execution,  and  the  legal  presumption  is,  that 
he  did  so ;  the  plaintiffs  intestate  had,  by  his  attachment  of  that  prop- 
erty, an  inchoate  right,  or  Uen,  upon  it,  which  was  perfected  by  his 
obtaining  final  judgment ;  and  although  the  property,  under  such 
circumstances  is  considered  so  far  in  the  officer,  that,  for  an  injury 
to  it,  or  taking  it,  the  action  must  be  brought  in  the  officer's  name, 
atill  he  holds  it  in  the  right  of  the  creditor  and  for  his  benefit ;  and 
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•uch  special  property,  or  Hen,  is  entirely  under  the  control  of  the 
creditor.  The  sheriff,  ander  such  circomstances,  though  in  one 
sense,  the  agent  of  the  law,  and  acting  as  a  public  officer,  is  still 
considered  as  the  agent  of  the  creditor  and  acting  for  him  and  under 
his  control  and  direction.     See  Felker  v.  Emerson,  17.  Vt.  101. 

The  language  of  the  Revised  Statutes  in  relation  to  actions  that 
survive,  viz. — "  for  damages  done  to  real  and  personal  estate,'*  We 
do  not  suppose  is  to  be  understood  and  applied  literally  and  no  far- 
ther ;  for  if  so,  it  must  be  limited  to  cases,  where  there  has  been  an 
actual  destruction  or  injury  of  the  property  itself, — which  cannot  be 
supposed  to  have  been  the  meaning  of  the  legislature ; — and  although 
the  language  may  not  admit  of  so  large  and  extended  a  construction 
as  the  statute  of  4  Edw.  Ill,  still  we  think  it  should  be  construed 
as  liberally,  as  its  language  will  admit,  without  forcing  words  beyond 
their  fair  and  ordinary  meaning. 

In  this  case,  then,  the  defendant  held  in  his  possession  certain 
specific  personal  prc^rty,  which  the  plaintiff  had  a  legal  right  to 
have  applied  upon  his  debt ;  and  whatever  right  the  defendant  had 
to  hold  the  property,  he  held  for  the  interest  and  benefit  of  the  plain- 
tiff. Under  these  circumstances,  if  the  defendant  neglected  or  re- 
fused to  apply  the  property  upon  the  plaintiff's  execution,  it  operated 
as  a  direct  pecuniary  loss  to  the  plaintiff;  and  although  the  plaintiff 
might  not  have  such  a  right  in  the  property,  as  to  enable  him  to 
maintain  trover  against  the  ofiicer,  it  seems  apparent,  that  his  act  is 
so  far  a  damage  to  the  personal  estate  of  the  plaintiff,  as  to  bring  it 
entirely  within  the  spirit,  if  not  within  the  rery  letter,  of  the  Revised 
Statutes ; — and  hence  we  think  the  cause  of  action  in  this  case  did 
survive  to  the  plaintiff,  as  administrator. 

The  case  of  Read  v.  Hatch,  19  Pick.  47,  which  arose  under  (he 
Revised  Statutes  of  Massachusetts,  (which  are,  in  this  respect,  like 
our  own,)  was  an  action  on  the  case  against  the  defendant  for  fraudu- 
lently and  falsely  recommending  a  third  person  to  the  plaintiff  as  wor- 
thy of  credit,  whereby  the  plaintiff  was  induced  to  trust  him  with 
goods,  which  he  lost.  During  the  pendency  of  the  action  the  defend- 
ant died,  and  the  plaintiff  moved  to  cite  in  his  administrator.  The 
court  refused  to  grant  the  motion,  upon  the  ground,  that  the  cause 
of  action  did  not  survive ;  but  the  court  say  nothing  in  relation  to 
any  difference  between  their  statute  and  that  of  4  Edw.  III.    It 
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deserves  to  be  remarked,  thai  in  that  case  it  did  not  appear,  that  anj 
benefit  acoraed  to  the  defendant's  estate  by  the  act  complained  of; 
and  it  is  very  doubtful ,  whether  the  action  would  have  survived  even 
under  the  English  statute.  In  the  case  of  Manweil  v.  Briggs^  17 
Vt  176^  Redfield,  J.,  in  delivering  the  opinion  of  the  court,  in 
speaking  of  our  statu tes,  in  this  particular,  says,  they  are  much  the 
same  as  those  of  4  Edw.  in,  c.  7. 

In  the  present  case  we  do  not  undertake  to  say/whether  our  stat- 
ute is  different  firom  that  of  4  Edw.  III.,  and  if  it  be,  how  far.  We 
merely  decide,  that  the  present  case  comes  within  our  statute,  and 
the  cause  of  action  survived ;  and  we  think  to  hdd  the  contrary 
would  be  to  go  directly  counter  to  the  intention  of  the  legislature, 
and  against  the  opinions  and  understanding,  not  only  of  the  pro* 
fession,  but  of  the  whole  community,  on  this  subject. 

The  motion  is  therefore  overruled. 


Patrick  Cassedy  o.  Town  of  STocitBRiDGl!. 

fa  an  action  against  a  town,  for  an  injury  alleged  to  have  been  occasioned  by  the 
inefficiency  of  a  highway,  the  question,  whether  the  highway  was  infficient^ 
or  insufficient,  is  one  of  fact,  to  be  determined  by  the  jury. 

Towns  are  bound  to  keep  the  margins  of  their  highways  reasonably  safe^^d 
although  the  town  will  not  be  responsible,  if  a  traveller  volnntariJy  diverge 
from  the  travelled  path,  and  injury  result,— as  in  Biet  v.  Jlfon/peZier,  19  Vt« 
470, — yet  if  he  be  forced  into  the  ditch  by  accident,  and  injury  ensne  by  rea» 
son  of  an  obstruction  lying  there,  the  town  will  be  liable. 

In  this  case,  which  was  an  action  agabst  a  town  for  an  injury  occasioned  by  the 
insufficiency  of  a  highway,  evidence  was  given  tending  to  prove,  that  the 
pliantiff,  at  the  time  of  the  accident,  was  intoiicated;  and  the  court  instructed 
the  jury,  that  if  he  were  so  intoxicated,  as  to  be  incapable  of  managing  and 
conducting  himself  and  his  team  with  ordinary  care  and  prudence,  then  he 
could  not  be  said  to  be  in  the  use  of  ordinary  care ;  and  if  this  want  of  ordi- 
nary care  contribnted  in  the  slightest  degree  to  produce  the  injury  complained 
of,  the  plaintiff  was  not  entitled  to  recover  ;^^nd  it  was  held,  that  herein  there 
was  no  error. 
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Trespass  on  tue  Case  to  recover  for  an  injary,  which  the  plain* 
tiff  alleged  he  had  sustained  by  reason  of  the  insufficiency  of  a  high- 
way, which  it  was  the  doty  of  the  defendants  to  maintain.  Plea, 
the  general  issue,  and  trial  by  jury, — ^November  Term,  1847,-^ 
KELLoooi  J.,  presiding. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove,  that  in  Oe* 
tober,  1845,  he  was  riding  in  Stock  bridge,  in  a  wagon  drawn  by 
one  horse,  upon  the  road  in  question ;  that  the  road  was  at  that 
place  narrow ;  that  the  wagon  of  the  plaintiff  struck  against  a  sled 
crook,  lying  by  the  side  of  the  highway,  and  he  was  thereby  thrown 
out  and  injured ;  that  the  road  was  an  important  public  thorough* 
fare ;  that  the  sled  crook  was  eight  or  ten  feet  in  length  and  about 
eleven  inches  through,  and  that  the  curve  lay  higher  than  the  body, 
and  within  from  eight  to  twelve  inches  of  the  wheel  tracks,  the  end 
upon  which  the  wheel  struck  being  seven  or  eight  inches  higher 
than  the  road ;  that  the  sled  crook  had  lain  in  the  same  position,  in 
which  it  then  was,  since  the  preceding  March ;  that  on  the  west 
side  of  the  road  there  was  a  shed,  sixty  feet  in  length,  and  adjoining 
it  upon  the  north  a  blacksmith's  shop  twenty  or  twenty  five  feet  in 
length,  the  front  of  the  two  being  upon  the  same  line;  that  the  west 
side  of  the  road  was  worked  and  level  to  the  shed  and  shop,  except 
that  in  front  of  the  shop  there  was  a  slight  ditch,  four  or  ^ve  inches 
deep  and  ten  or  twelve  feet  long,  but  over  any  part  of  which  a  wagon 
might  safely  pass,  were  it  not  for  the  obstructicm  caused  by  the  sled 
crook;  that  on  the  opposite  side  of  the  road  there  were  mills;  that 
on  the  east  side  of  the  road,  qpposit^  the  shed  and  shop,  and  near 
to  the  margin,  there  were  logs  lying ;  that  a  log  lay  opposite  to  the 
sled  crook,  upon  the  other  side  of  the  road,  very  near  to  the  wheel 
tracks;  that  the  ordinary  travelled  path  at  this  point  was  but  ten 
feet  wide,  and  from  the  end  of  the  sled  crook  to  the  log  opposite 
was  not  more  than  twelve  or  fourteen  feet;  and  that,  as  the  plaintiff 
was  travelling  north  in  the  evening,  and  near  the  east  side  of  the 
road,  his  horse  swerved,  and  thereupon  he  gathered  the  reins  tighter 
in  his  hand  and  struck  the  horse,  when  the  horse  sprung  and  the 
wagon  wheel  struck  the  sled  crook.  The  plaintiff  also  gave  evi- 
dence tending  to  prove,  that  the  horse  he  was  then  driving  was 
spirited,  but  well  broke  and  perfectly  kind  and  manageable. 

The  defendants  introduced  evidence  tending  to  prove^  that  the 
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sled  crook,  on  which  the  wagon  of  the  plaintifT  struck,  was  lying 
against  the  wall  of  the  hlacksmith's  shop  above  mentioned,  with  the 
crook  end  carving  from  the  shop  towards  the  highway  and  into  the 
gutter  by  the  side  of  the  highway  ;  that  from  the  wall  of  the  shop 
to  the  extreme  end  of  the  crook  towards  the  road  was  two  feet, — 
this  being  in  the  gutter, — ^and  that  from  the  end  of  the  crook  to  the 
edge  of  the  travelled  path,  where  the  wearing  of  the  wheels  had  pre- 
vented grass  from  growing,  was  two  feet ;  that  the  width  of  the  trav- 
elled path  was  ten  or  twelve  feet ;  that  from  the  opposite  side  of  the 
travelled  path  it  was  about  three  feet  and  a  half>o  the  log  that  lay  op- 
posite the  sled  crook ;  that  the  whole  space  between  the  sled  crook 
and  the  log  opposite,  being  about  sixteen  feet,  was  smooth,  very  dry, 
and  free  from  all  obstructions,  at  the  time  of  the  accident ;  and  that 
(he  travelled  path,  for  several  rods  on  both  sides  of  the  point  where 
the  accident  occurred  was  smooth  and  free  from  all  obstructions.  It 
appeared  from  an  examination  of  the  track  made  by  the  plaintiff's 
wagon,  that  the  plaintiff  was  driving  upon  the  east  side  of  the  road 
just  previous  to  the  accident,  and  that  the  wagon  turned,  and,  in 
going  forward  but  twelve  or  fifteen  feet,  entirely  crossed  the  road 
and  struck  the  sled  crook.  The  defendants  also  gave  evidence 
tending  to  prove,  that  the  plaintiff  was,  at  the  time,  driving  a  spir- 
ited horse,  and  that  he  slackened  the  reins,  or  dropped  them,  for 
some  pnrpose,  and  then,  thinking  his  horse  was  approaching  too 
near  the  east  side  of  the  road,  drew  the  reins  suddenly  and  hard, 
and  struck  the  horse,  and  thereupon  the  horse  sprung  and  the  acci- 
dent occurred.  The  defendants  also  gave  evidence  tending  to  prove* 
that  the  plaintiff,  at  the  time  of  the  accident,  was  in  a  state  of  in- 
toxication. 

The  defendants  requested  the  court  to  charge  the  jury  ; — 1.  That 
if  they  should  find,  that  the  travelled  path  of  the  highway,  where 
the  accident  occurred,  was  of  sufiicient  width  and  in  a  sufficient 
■tate  of  repair,  at  the  time  of  the  accident,  and  that  the  accident 
happened  firom  the  plaintiff's  driving,  in  the  manner  the  d^endant's 
evidence  tended  to  prove,  upon  a  log  two  feet  outside  of  the  travelled 
path,  and  in  the  ditch,  the  town  was  not  liable ; — 2.  That  if  they 
should  find,  that  the  travelled  path  was  from  fifteen  to  sixteen  feet 
wide,  as  the  evidence  tended  to  prove,  and  was  all  smooth  and  dry 
and  in  a  sufficient  state  of  repair,  so  that  the  plaintiff  could  have 
50 
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pused  freelj  OFer  it,  if  he  bad  kept  within  it,  and  the  injury  hap- 
pened by  reason  of  the  plaintiff's  wagon  striking  against  a  Ic^  two 
feet  outside  of  the  trarelled  path,  and  in  the  ditch,  in  the  manner 
the  defendant's  evidence  tended  toprore,  the  town  was  not  liable;— 
3.  That  if  they  should  find,  that  the  plaintiff  was  intoxicated,  and 
that  his  intoxication  contributed  in  any  degree  to  the  happening  of 
the  accident,  the  plaintiff  was  not  entitled  to  recover. 

The  court  charged  the  jury,  that  if  the  road,  at  the  place  where 
the  injury  happened,  was,  by  the  defendants,  suffered  to  remain  out 
of  repair  and  insufficient  for  the  ordinary  safety  of  travellers  and 
their  teams,  and  this  insufficiency,  or  want  of  repair,  produced  the 
injury  to  the  plaintiff,  and  the  plaintiff  was  not  wanting  in  ordinary 
care  and  prudence  in  the  management  of  himself  and  his  horse,  or 
in  attempting  to  escape  the  injury,  the  plaintiff  was  entitled  to  a 
verdict. 

The  court  farther  instructed  the  jury,  that  towns  are  bound  to 
make  and  repair  their  roads  in  such  a  manner  as  to  be  reasonably 
safe  for  the  amount  and  kind  of  travel,  that  may  reasonably  be  ex- 
pected to  pass  upon  them,  and  to  enable  travellers  to  be  reasonably 
safe  against  those  accidents,  which  may  fairly  be  expected  to  often 
occur  upon  such  roads ;  and  that,  if  they  so  found  the  road,  the 
plaintiff  could  not  recover ;  and  that,  though  the  road  were  suffi- 
cient for  ordinary  travelling,  with  kind  horses  and  good  driving,  yet 
if  the  road  were,  by  reason  of  obstructions,  insufficient  and  unsafe, 
with  reference  to  those  accidents,  which  might  reasonably  be  ex- 
pected to  occur  on  such  a  road,  and  the  accident  under  considera- 
tion were  of  that  character,  then  this  part  of  the  case  was  made 
out,  if  this  insufficiency  and  want  of  repair  had  been  suffered  to 
continue  for  an  unreasonable  time. 

The  court  farther  instructed  the  jury,  that  if  they  should  find, 
firom  the  evidence,  that  the  injury  complained  of  was  the  result  of 
such  an  accident,  as  might  be  reasonably  expected  to  happen,  and 
that  it  hippened  in  consequence  of  the  obstructions  in  the  road,  and 
that  the  injury  would  not  have  happened,  if  the  obstructions  bad 
been  removed  and  the  road  made  sufficient,  then  this  part  of  the 
case  was  made  out;  and  that  if  they  found,  that  the  pUintiff  was  in 
the  exercise  of  ordinary  care,  prudence  and  skill, — all  that  ordinary 
care,  prudence  and  skill,  which  could  reasonably  be  expected  under 
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the  cirounnBtances, — to  escape  the  coosequeDces  of  the  accident, 
then  this  part  of  the  case  was  made  out; — but  that  if  they  should 
find,  thai  the  plaintiff  was  wanting  in  ordinary  care  and  prudence, 
and  that  the  injury  was  the  result  of  the  want  of  such  ordinary  care 
and  prudence,  or  if  this  want  of  wdinary  care  had  contributed  in 
any,  the  slightest,  degree,  to  produce  the  injury  complained  of,  the 
plaintiff  was  not  entitled  to  recover. 

The  court  farther  instructed  the  jury,  that  if  the  plaintiff,  at  the 
time  of  the  accident,  was  so  intoxicated,  as  to  be  incapable  of  man- 
aging and  conducting  himself  and  his  team  with  ordinary  care  and 
prudence,  then  the  plaintiff  could  not  be  said  to  be  in  the  use  of 
ordinary  care ;  and  if  this  want  of  cvdinary  care  produced,  or  god- 
triboted  in  the  slightest  degree  to  produce,  the  injury  complained 
of,  the  plaintiff  was  not  entitled  to  recover.  The  court  farther  in- 
suucted  the  jury,  that,  if  they  found  for  the  plaintiff,  they  shonld  be 
confined,  in  their  verdict,  to  the  actual  damage,  which  the  plaintiff 
had  sustained. 

Verdict  for  plaintiff.    Exceptions  by  defendants. 

Washburn  Sf  Marsh  for  defendants. 

Towns  are  only  responsible  for  the  exercise  of  ordinary  care  in 
keeping  their  roads  in  repair  and  free  from  obstructions.  Lobdell 
V.  New  Bedford,  1  Mass.  152.  Tawnsend  v.  Susquehanna  Tump. 
Road,  6  Johns.  90.  The  term  ordinary  care,  in  this  application, 
has  not  an  absolute,  but  a  relative,  meaning.  The  leaving  a  stone, 
or  stick  of  wood,  in  the  travelled  path  might  be  want  of  ordinary 
care,  when  no  reasonable  man  would  imagine,  that  there  was  the 
slightest  negligence  in  leaving  the  same  stone,  or  stick,  upon  the 
margin  of  the  road  and  in  or  outside  of  the  ditch.  Rice  v.  Montp&- 
lier,  19  Vt.  475.  Howard  v.  N.  Bridgewater,  16  Pick.  190.  The 
obligation  resting  upon  towns  in  reference  to  that  portion  of  the 
highway,  which  lies  outside  of  the  travelled  path,  is  entir^y  differ- 
ent from  that  in  reference  to  the  path  ordinarily  travelled  and  left 
open  for  that  purpose,  and  is  much  less  in  its  degree.  Famum  v. 
Concord,  2  N.  H.  392.  Howard  v.  N.  Bridgewaier,  16  Pick.  189. 
Rice  V.  MontpeUer,  19  Vt.  475.  The  county  court  erred,  in  entirely 
withholding  from  the  jury  this  distinction,  although  specially  re- 
quested to  direct  their  attention  to  it.  The  charge  was  undoubtedly 
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correct,  as  applicable  to  the  travelled  path ;  bat  the  only  obstruction 
lay  in  or  outside  of  the  ditch.  Yet  the  court  referred  to  no  distinc- 
tion in  degree  of  liability,  but  applied  precisely  the  same  rule  of  law 
to  that  part  of  the  highway,  where  the  sled  crook  lay,  that  they  did 
to  every  part  between  that  part  and  the  opposite  side  of  the  road. 

The  charge  of  the  court  appears  to  have  been  copied  from  that 
given  in  Kehey  v.  Glover^  15  Vt.  708.  But  the  two  cases  are  en- 
tirely dissimilar.  In  that  case  the  injury  happened,  while  the  plain- 
tiff was  in  the  travelled  path ;  in  the  case  at  bar  it  occurred  outside 
of  the  ditch.  In  that  case  the  attention  of  the  jury  was  specially 
directed  to  the  tree  tops  laying  on  the  margin  of  the  road,  with 
reference  to  their  effect  in  rendering  the  travelled  path  insufficient, 
as  being  too  narrow  for  safety ;  in  the  case  at  bar  no  such  distinc- 
tion was  made,  but  the  same  general  rule  of  law  was  applied  to  each 
portion  of  the  entire  highway. 

The  defendants  were  entitled  to  the  charge  requested,  in  refer- 
ence to  the  alleged  intoxication  of  the  plaintiff.  The  attention  of 
the  jury  should  have  been  directed  with  precision  to  the  point, 
whether  the  intoxication  contributed  in  any  degree  to  the  happening 
of  the  accident. 

Tracy  4*  Converse  for  plaintiff. 

The  charge,  so  far  as  the  defendants  can  object  to  it,  is  fully  sus- 
tained by  adjudged  cases ;  and  especially  by  the  cases  of  Ktlsey  ▼. 
Glover,  15  Vt.  708,  and  Allen  v.  Hancock,  16  Vt  230. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  The  questions  presented  for  consideration  in  this 
case  arise  upon  the  charge  of  the  court  and  the  refusal  of  the  court 
to  charge  as  requested  by  the  counsel  for  the  defendant 

The  first  and  second  requests  evidently  amount  to  a  call  upon  the 
court  to  decide,  as  matter  of  law,  upon  the  state  of  facts  therein 
supposed,  the  sufficiency  or  insufficiency  of  the  road;  and  we  are 
clearly  of  opinion,  that  the  defendant  was  not  entitled  to  such  a 
charge.  Whether  the  road  was  sufficient,  or  insufficient,  was  a 
question  of  fact^  to  be  determined  by  the  jury.  It  has  been  uni- 
formly so  held  in  this  state.  And  this  fact  they  are  to  determine 
upon  consideration  of  all  the  testimony  in  the  case  bearing  npon  the 
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question.  .  It  was  so  sobmitted  to  tbe  jury,  accompanied  by  such 
instructions  as  the  case  seemed  to  require ;  and  we  think  they  were 
full  and  ample,  and  all  that  could  be  reasonably  expected,  or  that 
the  law  required. 

But  it  seems  to  be  supposed  by  the  counsel  for  the  defendants, 
that  the  case  of  Rice  v.  MontpcUer  is  a  direct  authority  upon  this 
point  and  must  control  the  case  at  bar.  We  do  not  so  regard  it,  but 
consider  that  case  clearly  distinguishable  from  the  present  In  Rice 
T.  MoHipeKer  the  statement  of  facts  warrants  the  inference,  that  the 
plaintiff  voluntarily  diverged  from  the  travelled  road,  without  neces- 
sity, and  merely  for  the  purpose  of  having  the  benefit  of  snow,  there 
being  none  in  the  travelled  part  of  the  road,  which  was  some  thirty 
feet  wide,  and  there  being  a  sleigh  path  on  the  side  of  the  road,  in 
the  ditch,  where  the  accident  happened.  Whatever  remarks  may 
have  fallen  from  the  judge,  who  delivered  the  opinion  of  the  court 
in  that  case,  we  think  it  quite  evident,  from  the  concluding  para- 
graph of  the  opinion,  that  the  case  was  opened  solely  upon  the 
ground,  that  the  evidence  tended  to  show,  that  the  plaintiff's  de- 
parture from  the  travelled  path  was  voluntary  and  without  necessity, 
and  that  the  attention  of  the  juryx>ught  to  have  been  called  to  that 
view  of  the  case.  The  court  have  never  considered  that  case  as  es- 
tablishing the  doctrine  contended  for  by  the  counsel  in  the  present 
case.  Indeed,  within  three  weeks  after  the  decision  of  Rice  v. 
Montpelier,  this  court,  in  the  case  of  Sessions  v.  Newport/^  held  a 
charge,  similar  to  the  oue  requested  in  this  case,  to  be  erroneous, 
and  reversed  the  judgment  of  the  court  below.  In  tbe  case  under 
consideration  we  find  no  facts  to  warrant  the  inference,  "  that  the 
plaintiff  departed  from  the  travelled  path  without  necessity,  or  that 
the  horse  took  that  direction  from  a  natural  instinct,  or  an  inability 
to  see  the  road,  on  account  of  the  extreme  darkness."  Indeed, 
there  is  no  pretence,  that  such  was  the  fact  It  is,  therefore,  unlike 
the  case  of  Rice  v.  MantpeHer. 

That  the  defendants  were  entitled  to  a  proper  charge  upon  the 
subject  matter  of  their  third  request  is  admitted ;  but  that  they  were 
entitled  to  a  charge  in  the  very  language  of  that  request,  we  think, 
will  not  seriously  be  contended.    There  are  different  degrees  of  in- 

*  Not  reported. 
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toxieation;  and  people  may  differ  widely  in  their  views  of  what 
conatitutet  intoxication.  Different  individuals  may  be  very  differ- 
ently affected  by  the  use  of  the  same  quantity  of  intoxicating  drink. 
Hence  it  became  proper  for  the  court  to  explain  to  the  jury  what 
degree,  or  amount,  of  intoxication  was  necessary  to  deprive  the 
plaintiff  of  his  remedy  against  the  town.  We  think  the  charge  of 
the  county  court  upon  this  point  was  unexc^tionable  and  was  all 
that  the  defendants  could  olaiffl. 

The  result  is,  that  we  find  no  error  in  the  charge  of  the  county 
court,  or  in  the  refusal  to  charge  as  requested ;  and  consequently 
the  judgment  of  that  court  is  affirmed. 


John  Whbkler  and  Jacob  Washburn  v.  John  Pettes. 

When  a  crediUMr  faOs  to  collect  the  amoont  dae  on  a  jail  bond,  by  reason  of  the 
poverty  of  die  lignera,  he  may  aMtaia  case  againat  tke  eherifffaa  for  an  eecape; 
and  the  rale  of  danagea,  'm  aach  aetk»,  b  the  amonnt  of  the  debt 

The  poverty  of  the  aignen  of  the  bond,  in  anch  eaiOf  ia  sufficiently  proved  by 
evidence,  that  they  have  remot ed  from  this  state,  leaving  no  property  within 
the  state,  from  which  the  colleetioa  of  the  debt  oonld  be  enforced. 

Althoogh  the  creditor,  after  being  apprised  of  the  escape,  may  have  delayed  on- 
reasonably  to  call  for  an  assignment  of  the  bond,  yet  the  sheriiT,  if  he  were 
also  apprised  of  the  escape,  cannot  oige  such  delay  in  his  own  defence. 

Where  it  appeared,  in  such  caae,  that  the  debtor  escaped  in  1841,  and  the  ac- 
tion against  the  aheriff  was  not  commenced  nntil  1846,  and  it  did  not  appear, 
at  what  time  the  creditor  received  an  assignment  of  the  jail  bond,  it  was  held, 
that  the  court  would  not  presume,  either  that  the  plaintiff  had  earlier  notice  of 
die  escape  dian  the  aheriff,  or  diat  he  did  not  take  an  assignment  of  the  bond 
within  a  reasonable  time  after  notice  of  the  eseapO)  or  that  he  afterwards  im- 
properly delayed  to  prosecute  the  bond. 

Trespass  on  the  Case  against  the  defendant,  as  sheriff  of  the 
county  of  Windsor,  for  the  escape  of  one  Pingry,  a  debtor  of  the 
plaintifis,  from  the  liberties  of  the  jail  The  facts  were  agreed  to 
be  as  follows. 
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The  debtor,  Pingrj,  was  committed,  in  March,  1899,  to  the  jail 
in  Windflor  coantj,  of  which  the  defendant  was  then  keeper,  upon 
an  execution  in  favor  of  the  plaintiflb  against  him,  amounting,  in 
debt  and  costs,  to  $4,66,  and  was,  on  the  same  day,  admitted  by  the 
defendant  to  the  liberties  of  the  jail,  and  thereupon  executed  to  the 
defendant  a  jail  bond,  in  common  form,  which  was  also  signed  by 
Homer  Webster,  as  surety.  About  the  first  of  June,  1841,  Pingry 
departed  from  the  liberties  of  the  jail,  without  the  consent  of  the 
plaintiffs,  and  without  paying  the  debt ;  and  the  jail  bond  was  after- 
wards assigned  by  the  defendant  to  the  plaintiffs.  At  the  time  of 
the  execution  of  the  bond  Webster  was  possessed  of  large  real  es- 
tate in  the  vicinity  of  Woodstock,  and  was  perfecdy  responsiUe  for 
several  thousand  dollars,  and  so  continued  for  about  two  years  after 
the  breach  of  the  bond,  when  he  removed  from  this  state  to  the 
state  of  Maine,  where  he  afterwards  continued  to  reside.  The  writ 
in  this  action  was  served  upon  the  defendant  July  15, 1846.  Pingry, 
at  the  time  he  committed  the  breach  of  the  bond,  was  insdvent ; 
and  he  continued  to  be  so.  It  was  agreed,  that  if,  upon  these  facts, 
the  plaintiffs  were  entitled  to  recover,  judgment  should  be  rendered 
in  their  favor  for  $18,99,  and  interest  from  September  5M,  1846, 
with  costs. 

The  county  court,  May  Term,  1847,— RsnFiELD,  J.,  presiding, — 
rendered  judgment  for  the  defendant.    Exceptions  by  plaintiff^. 

C  French  for  plaintifi. 

The  plaintiflb  insist,  that,  on  admitting  a  prisoner  to  the  liberties 
of  the  prison,  the  sheriff  must,  at  his  own  risk,  take  such  bail,  as  in 
ease  of  escape  shall  be  sufficient  to  satisfy  a  judgment  in  favor  of 
the  creditor  in  money;  Udalir.Riee,  I  Tyl.  213;  and  that  the 
bond  must  not  merely  be  ami^e  at  the  time,  but  must  be  such,  as 
win  be  sufficient  to  respond  the  judgment.  Rev.  St  455,  ^^  10, 11. 
lb.  235.  lb.  456,  §  17.  lb.  496.  The  bond  is  for  the  security  of 
the  sheriff,  by  its  terms. 

It  is  no  defence  to  an  action  upon  a  jail  bond,  taken  on  execu- 
tion,  that  the  breach  by  the  debtor  was  more  than  six  years  previous 
to  the  commencement  of  the  suit*  and  that  the  breach  was  known 
to  the  sheriff  and  creditor.    Kdih  v.  Ware  et  a/.,  6  Vt.  680. 
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Washburn  S;  Marsh  for  defendant 

1.  It  is  not  shown,  that  the  plaintifli,  by  reason  of  the  poverty  of 
the  signers  of  the  bond,  have  been  prevented  from  collecting  their 
debt  bj  action  upon  the  bond.  It  is  not  sufficient,  to  render  the 
sheriff  liable  for  an  escape,  that  the  saretj,  three  years  after  the  es- 
cape, has  removed  from  the  state.  SI.  St.  220,  ^11.  Rev.  St,  c. 
103,  §  20. 

2.  The  plaintiffs,  upon  their  own  showing,  have  been  guilty  ol[ 
such  neglect,  as  to  excuse  the  sheriff  from  liability  in  this  suit  If 
the  sheriff  roast  stand  as  guarantor  of  the  solvency  of  the  sureties 
upon  a  jail  bond,  in  case  of  escape,  his  liability  can  only  be  ren- 
dered absolute  by  due  diligence  on  the  part  of  the  creditors  in  en- 
deavoring to  enforce  collection  from  the  sureties ;  yet  in  this  case, 
the  whole  debt  being  less  than  five  dollars,  it  is  agreed,  that  the 
surety  was  "perfectly  responsible  for  several  thousand  dollars,'^  and 
so  continued  two  years  after  the  breach,  and  probably  so  to  the 
present  time, — the  contrary  not  being  alleged,  but  only,  that  he  has 
left  the  state.  If  the  plaintiffs  had  acted  with  due  diligence,  they 
might  have  collected  their  debt  In  UdaU  v.  Rice,  I  Tyl.  213,  the 
bond  was  taken  September  30, 1799,  and  an  action  was  ccmmenced 
upon  it  March  5,  1800,  and  the  execution  obtained  in  that  suit  was 
returned  non  est  inventus  November  14, 1800, — ^which  was  very  dif- 
ferent from  the  case  at  bar. 

3.  But  the  defendant  insists,  that  he  has  literally  complied  with 
the  requisitions  of  the  statute,  and  that  therefore  he  is  not  liable  in 
this  action.  The  statute  was  peremptory ^ — "the  prisoners  shall 
be  admitted  to  the  liberties,"  upon  giving  bond  with  sujficient  sure- 
ties. Could  the  sheriff  safely  have  refused  such  a  bond,  as  he  re- 
ceived in  this  case?  If  not,  shall  he  stand  as  absolute  insurer  for 
such  length  of  time,  as  the  creditors  may  choose  to  let  their  debt  lie 
in  abeyance  ?  Can  it  be,  that  he  would  have  been  liable  for  refiiS' 
ing  to  take  the  bond,  and  that  he  is  also  liable  for  consenting  to 
accept  it  t 

The  opinion  of  the  court  was  delivered  by 

RoTCB,  Cb.  J.  The  statutes  authorizing  an  action  to  be  brought 
against  the  sheriff,  in  a  case  like  the  present,  have  always  been  sub- 
stantially the  same ;  though  the  present  statute  is  somewhat  differently 
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worded  from  that  of  1707.  The  bond  is  made  assignable  to  the 
creditor  after  a  breach  of  the  condition.  And  if  the  sheriff,  after 
sach  breach,  assign  the  bond  upon  request,  he  is  not  liable  to  an 
action,  until  the  sufficiency  of  the  bond  has  been  tested  by  a  suit 
npon  it  in  the  creditor's  name.  But  if  judgment  cannot  be  obtained 
upon  the  bond,  by  reason  of  any  neglect  or  default  of  the  jail*keeper 
in  taking  it,  or  if  the  debt  cannotbe  collected  upon  it,  on  account  of 
the  poverty  of  the  signers,  an  action  like  the  present  is  impliedly 
given  against  the  sheriff.  And  though  the  form  of  the  action  is  case, 
as  for  an  escape  of  the  debtor,  yet  the  rule  of  damages  has  always 
been  the  amount  of  the  debt.  We  have  uniformly  held,  that  the 
sheriff  guarantees  the  actual  sufficiency  of  a  jail  bond,  when  the 
debtor  is  in  execution.  Udatt  v.  Riee,  1  Tyl.  2ia  Seott  v.  Weeks, 
Franklin  Coanty,  January  Term,  1828,  not  reported.  The  present 
parties  would  seem  to  have  recognized  this  rule,  since  they  have 
agreed  in  the  stated  case,  that,  if  the  plaintiflb  are  entitled  to  judg- 
ment, they  are  to  recover  a  sum  which  is  equal  to  their  original  de- 
mand, with  all  cost  and  interest  thereon.  We  have,  therefore,  only 
lo  consider  the  grounds  taken  against  the  right  of  the  plaintiflb  to 
recover  at  all  in  this  case. 

It  is  insisted,  that  the  failure  to  collect  the  judgment  recovered  on 
the  bond  has  not  resulted  from  the  poverty  of  the  signers.  This  is 
urged  only  in  relation  to  Webster,  the  surety,  against  whom  no 
jugment  on  the  bond  has  been  obtained.  And  it  is  stated  in  the 
agreed  case,  that  he  was  amply  responsible,  when  the  bond  was 
taken,  and  so  continued  for  about  two  years  after  Pingry  had  com- 
mitted an  escape.  As  to  his  circumstances,  since  he  removed  from 
the  state,  the  case  is  silent ;  but  it  should  doubtless  be  taken,  that 
he  has  had  no  property  here,  from  which  the  demand  could  have 
been  satisfied.  We  think  the  statute  does  not  require  the  creditor 
to  carry  such  a  bond  into  any  foreign  state,  or  government,  to  be 
enforced ;  that,  if  no  sufficient  means  of  enforcing  collection  are  to 
be  had  within  our  own  jurisdiction,  the  poverty  of  the  signers  is 
sufficiently  established. 

It  b  also  claimed,  that,  if  the  debt  be  lost,  the  loss  should  be 

attributed  to  negligence  and  delay  on  the  part  of  the  plaintifis.   We 

are  not  diqiosed  to  deny*  that  a  creditor  may  lose  his  remedy  against 

the  sheriff,  in  a  case  of  this  kind,  by  an  unreasonable  delay  to  prose- 
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oate  the  bond  after  its  assignment  to  bim ;  and  possibly  tbe  like 
result  might  follow  from  similar  delay  in  calling  for  an  assignmoii 
of  tbe  bond,  after  becoming  fully  apprised  of  tbe  escape.  In  the 
latter  case,  however,  if  it  should  appear,  that  the  sheriff  also  had  no- 
tice of  the  escape,  it  would  seem*  that  he  could  not  urge  the  delay 
in  his  own  defence.  For  until  such  a  bond  is  assigned,  it  belongs  to 
the  sheriff,  and  he  may  prosecute  it  for  his  own  protection,  or  even 
6ompr<Nnise  and  discharge  it,  if  not  done  to  defraod  the  creditor. 
Weeks  t.  Siemens,  7  Vt.  1% 

Here  the  case  agreed  upon  does  not  state,  when  the  plaintiffii,  or 
the  defendant,  first  had  notice  of  the  escape,  or  when  the  bond  was 
assigned.  And  if,  as  the  defendant  contends,  we  are  to  regard 
the  time  of  assignment  alleged  in  the  declaration  as  not  being  ad- 
mitted for  (he  purposes  of  tins  actioOi  the  question  will  then  be, 
whether  the  case  will  justify  any  such  presumptions  against  the 
plaintiflb,  as  ought  to  discbarge  the  defendant  upon  either  of  the 
grounds  above  alluded  to.  And  we  perceive  no  safe  or  satisfactory 
ground  for  presuming,  either  that  the  plaintifia  had  earlier  notice  of 
the  escape  than  the  defendant, — that  they  did  not  take  an  assign- 
ment of  the  bond  within  a  reasonable  time  after  notice  of  tbe  es- 
cape,— or  that  they  afterwards  improperly  delayed  to  prosecute  the 
bond.  On  the  whole,  we  conclude,  that  the  right  of  the  plamtiA  to 
recover  was  sufficiently  made  out. 

Judgment  of  county  court  reversed,  and  judgment  for  the  plam* 
tift  according  to  the  agreed  case. 


BAlitEt  Hewett  v.  John  ttiLLBti,  Jiu 

A  town  inay,  hf  vote,  aanel  a  pordoa  of  its  inhabitaiita  to  a  difUiet  in  an  ad- 
joining town,  which  shall  consent  to  receire  them;  but  although  the  efiect  of 
thb  is  so  to  extond  the  corporate  jurisdiction  of  snch  district,  as  to  embrace  the 
perMns  thus  annexed,  together  with  the  property  subject  to  taxation  belonging 
to  them  in  the  particniar  territory  inhabited  by  them,  yet  the  territory  is  not 
itself  annexed  to  the  district,  as  it  is,  in  a  case  where  a  district  is  formed  from 
territory  belonging  to  two  towns,  by  a  concnn^eat  vote  of  both  tewns. 
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And  the  amngeiD«nt  between  a  town  aad  a  diftriet  in  an  edjoinmg  town,  bjr 
which  the  town,  by  Y^e»  nnnezee  wme  of  ila  inhabitants  to  mch  district,  and 
the  district  consents  to  receive  them,  is  not  to  be  regarded  as  a  compact,  abso- 
iDteljr  and  perpetaally  binding,  bot  as  a  mere  license  and  temporary  oonsentoa 
both  sides,  and  therefore  subject  to  be  revoked  or  cancelled  by  either  party. 

And  the  town,  in  snch  case,  noay  at  any  time,  by  vote,  resume  its  jurisdiction 
over  its  citizenst  and  dissolve  their  connection  with  the  district,  without  the  in- 
tervention of  a  board  of  three  justices  of  the  peace,  as  is  required,  when  a  die* 
trict  has  been  formed  from  territory  in  two  towns  by  a  concnnrent  rote  of  both 
towns. 

Tbespam  for  taking  a  draft  chain.  Plea,  the  general  issne,  with 
noliee  of  epecial  matter  of  defence,  and  trial  by  jury,  May  Term^ 
1847, — Rbdfibld,  J.,  presiding.  On  trial  the  facts  appeared  ae 
follows. 

In  the  year  1816  there  was  daly  formed  and  organized  in  the 
town  of  Barnard  a  sehool  district,  numbered  eleven,  which  adjoined 
the  town.of  Pomfret,  and  which  ever  after  continued  to  be  or- 
ganized  and  to  do  business.  In  March,  18S28,  the  town  of  Pom- 
fret,  at  a  town  meeting  duly  warned,  voted  to  annex  certain  inhab* 
itants  of  the  town  of  Pomfret,  naming  them,  "  to  school  district  No, 
11  In  the  town  of  Barnard," — reciting  in  the  vote,  that  that  district 
had  signified  a  willingness  to  receive  them.  There  was  no  record 
proof  of  a  vote  by  the  district  to  receive  such  persons,  but  only  the 
testimony  of  a  witness,  that,  at  some  meeting  of  the  district,  when 
he  was  present,  immediately  previoas  t6  the  town  meeting  in  Pom* 
ftet,  such  a  vote  was  passed  It  appeared,  that  the  records  of  the 
district,  until  subsequent  to  that  time,  were  not  now  in  existence. 
The  persons,  thus  annexed,  from  that  time  acted  with  the  said  dis- 
trict, attending  and  participating  in  the  district  meetings,  acting  as 
officers  of  the  distrietv  and  sending  to  and  aiding  in  sustaining  the 
schools  therein.  The  town  of  Pomfret,  at  a  town  meeting  held  on 
the  sixth  of  March,  1838,  appointed  a  committee  to  fix  geographical 
lines  and  bounds  to  the  several  school  disuicta  in  town ;  and  at  a 
town  meeting,  held  on  the  fourth  of  September,  1838,  tbe  eopmit* 
tee  made  their  report,  defining  district  No.  16  in  Pomfret  by  geo* 
graphical  lines,  and  describing  it  as  *'  attached  to  No.  11  in  Barn- 
ard ;"— -and  it  appeared,  that  the  territory,  thus  described  as  an- 
nexed to  No.  11  in  Barnard,  was  composed  of  the  same  land,  which 
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constituted  the  farms  of  the  persons  set  to  said  district  bj  the  town 
of  Pomfret  in  March,  1828.  The  town  of  Pomfret,  at  a  town 
meeting  held  on  the  sixteenth  of  April,  1842,  by  vote,  constituted  a 
new  school  distict  in  said  town,  numbered  fifteen,  and  defined  by 
geographical  lines,  which  included  a  part  of  the  inhabitants  annexed 
to  district  No.  II  in  1828,  and  a  part  of  the  territory  defined  as 
district  No.  16,  and  described  as  attached  to  district  No.  11  in 
Barnard,  in  the  proceedings  of  the  town  of  Pomfret  in  1838,  and 
included  the  plaintiff,  who  resided  on  a  farm,  which  was  occupied, 
in  1828,  by  one  of  the  persons  who  were  annexed  to  the  district  in 
Barnard.  The  defendant  was  collector  of  taxes  in  district  Na  11, 
and  distrained  and  sold,  in  due  form  of  law,  the  property  sued  for 
in  this  action,  by  virtue  of  a  regular  rate  bill  and  warrant,  made  and 
delivered  to  him  in  pursuance  of  a  vote  of  said  district*  at  a  meet* 
ing  legally  warned  and  held  on  the  second  day  of  May,  1846,  as- 
sessing a  tax  upon  the  grand  lists  of  the  members  of  said  district 
for  the  year  1845. 

Upon  these  facts  the  county  court  rendered  judgment  for  the 
plaintiff.    Excepti<»is  by  defendant 

E,  Hutchinson  for  defendant. 

The  defendant  insists,  that  the  plaintiff  was  a  rateable  inhabitant 
of  school  district  No.  11  in  Barnard,  at  the  time  the  tax  in  question 
was  voted. 

1.  It  is  shown,  that  that  district  was  duly  organized  in  1816,  and 
that  in  1828  the  farm  now  occupied  by  the  plaintiff  was  legally  an- 
nexed to  said  district  by  a  concurrent  vote  of  said  district  and  of 
the  town  of  Pomfret,  according  to  the  provisioQS  of  sec  8  of  the 
statute  of  1827.  [Thomp.  St.  189.]  It  is  true,  that  the  vote  of 
Pomfret  was  informal,  in  annexing  to  said  district  only  the  inhabi* 
tants,  by  name,  instead  of  the  lands.  But  both  the  town  of  Pom- 
fret and  the  district,  as  well  as  the  persons  annexed,  ever  afterwards 
treated  the  lands  as  in  fact  belonging  to  said  district ;  and  the  de- 
fect, if  any,  was  cured  by  the  proceedings  of  the  town  in  1838. 
There  being  no  records  of  the  disuict,  until  subsequent  to  1838,  in 
existence,  parol  evidence  of  the  vote  of  the  district,  assenting  to 
the  annexation,  was  admissible.  Hutckinsim  v.  PraU  ti  al,  11  Vt 
404,  421. 
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2.  But  the  county  eoart  have  found  the  existence  in  fact  of  a 
district  embracing  those  farms  in  Pomfret,  known  by  the  name  of 
district  Na  11,  in  Barnard,  since  the  year  1838,  nnder  color  of  a 
legal  organization ;  and  an  organization  in  fact*  where  none  appears 
of  record,  may  as  properly  be  proved  by  reputation,  nnder  sec.  8  of 
the  statute  of  1827,  as  under  the  older  statutes.  Bams  t.  BamSf 
6  Yt.  993.  Gray  ▼.  SheUan,  8  Yt.  403.  Thomas  t.  Gibson,  11  Yt. 
e07.  Pierce  t.  Carpenter,  10  Yt.  480.  aherwin  t.  Bugbee,  16  Yt 
443. 

3.  That  organization  could  be  dissolved  only  by  the  intervention 
of  two  justices  of  the  peace,  in  the  mode  described  by  the  statute  of 
1828;  Thomp.  St.  145,  re-enacted  in  substance,  in  Rev.  St  115, 
sec.  21,  22.  But  if  it  might  be  legally  dissolved  by  a  concurrent 
vote  of  the  town  of  Pomiret  and  the  district,  (which  is  question- 
able,) it  could  not  be  by  vote  of  either  one,  without  the  concurrence 
of  the  other. 

But  it  is  said,  that  the  original  votes,  if  legal,  could  only  affect 
those  persons  originally  set  to  said  district,  and  not  others  subse- 
quently residing  upon  the  same  lands.  Upon  that  construction,  such 
of  those  persons,  as  may  have  removed  to  other  districts,  are  still 
members  of  that  district  and  liable  to  taxation  therein,  while  such 
persons,  as  may  have  moved  in,  upon  the  farms  left  by  them,  do  not 
belong  to  any  district 

Tracy  4*  Converse  for  plaintiff. 

The  statute  of  1797,— SI.  St  589,  §  1,— provided  for  the  division 
of  towns  into  school  districts.  The  statute  of  1806,— SI.  St.  503, 
No.  2,  sec.  1, — provided  for  the  forming  of  school  districts  of  inhabi- 
tants of  two  or  more  towns.  These  statutes  were  re-enacted  in 
1827,— Thomp.  St  136,  §  1 ;  lb.  139,  <^  8,— and  again  in  1639,— 
Rev.  St  111,  c.  18,  §§  2,  5.  The  statute  of  1827  also  provided, 
that  a  town  might  set  a  person,  or  persons,  in  such  town,  to  a  school 
dbtrict  in  an  adjoining  town;  and  this  provision  was  retained  In  the 
Revised  Statutes. 

Districts  formed  by  a  division  of  towns  must  consist  of  territory. 
The  statute  providing  for  the  formation  of  persons  belonging  to  two 
or  more  towns  into  districts  is  different  in  its  phraseology, — using 
the  word  ''inhiMtants";  but  there  is  the  same  reason,  why  such 
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difliriet  should  oonsist  <tf  t^ritory,  $b  ^iaU  in  the  other  case, 
namely^  that  the  real  estate  should  pay  taxes  in  the  district  where  it 
is  sitaated.  Re?.  St  104,  sec.  15;  lb.  542»  sec.  11.  The  statute 
of  1838,-*Tbomp.  St  145»  sec,  1.  8,  3,-*-provides  for  the  dissda- 
tion  of  a  school  district  composed  of  two  or  more  towns ;  and  this 
was  r»Hei»acted  in  the  Rev.  St  11$,  sec.  21-S3,  with  some  modifi- 
cations. 

There  was  no  legal  proof  of  the  assent  of  district  No.  1 1  in  Bar- 
nard to  receive  the  persons  set  to  that  district  by  Pomfret  in  1838. 
There  should  have  been  record  evidence.  Skermn  v.  Bugbee,  17 
Vt.  837. 

The  district  Na  11  in  Barnard  was  complete  and  perfect,  con- 
sisting of  territory,  by  the  action  of  Barnard,  long  before  Pomfret 
voted  to  annex  any  persons  to  it  The  citizens  of  Pomfret  did  not 
unite  with  the  citizens  of  Barnard  to  **  form  a  school  district  ;"-<-it 
was  already  formed.  The  vote  of  Pomfret,  in  1828,  only  annexed 
persons,  named,  to  No.  11,  and  did  not  profess  to  annex  the  land, 
upon  which  they  litedr  The  action  of  Pomfret,  in  1838,  could  not 
transfer  any  new  persons  to  the  district  in  Barnard.  The  district 
never  voted  to  receive  them.  Bui  whatever  was  the  effect  of  the 
»etion  of  Pomfret,  in  1838  and  1838,  the  tpwn  never  thereby  lost 
jurisdiction  over  the  territory  or  inhabitants  of  that  part  of  the  town. 
And  the  action  of  Pomfret  in  establishing  district  No.  15,  and  an- 
nexing the  plaintiff  to  it,  was  legal,  and  the  plaintiff  was  therefore 
no  longer  subject  to  taxation  in  district  No.  11, 

The  opinion  of  the  court  was  delivered  by 

JloTCK,  Ch.  J.  The  whole  authority  for  assigning  the  territory 
in  a^y  town  to  different  school  districts  resides  with  the  town  itselft 
except  when  a  district  is  to  be  formed  of  territory  and  inhabitants 
}idonging  io  adjoining  towns.  Such  a  district  can  only  be  formed 
by  difi  copcurrent  votes  of  those  towns.  The  case  is  also  contemn 
plated  by  statute^  where  a  town  would  set  some  of  its  inhabitants  to 
an  existing  district  in  an  adjoining  town.  In  that  case  the  consent 
of  such  diteict  is  required.  The  present  defence  involves  the  effect 
of  this  latter  proceeding. 

It  appears,  that  on  the  4th  day  of  March,  1838,  the  town  of  Pom- 
fret voted  to  annex  certain  persons,  incloding  the  person  or  persons 
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then  lifing  on  the  lands  since  occopied  by  the  plaintiff^  to  school 
district  No.  11  in  Barnard.  And  we  do  not  find  it  necessary  to  de- 
cide^  whether  the  proper  evidence  was  given  of  the  consent  of  that 
district, — ^nor  whether  the  rights  and  liabilities  of  the  persons  named 
in  the  vote  wonid  regularly  devolve  upon  those,  who  succeeded  them 
in  the  occupation  of  the  lands,  which  they  occupied  at  the  time  of 
the  vote.  For,  conceding  all  that  the  defendant  claims  upcm  these 
points,  we  still  think  the  justification  has  fiiiled. 

A  vote  merely  professing  to  transfer  particular  persons  from  one 
district  to  anothefi  in  the  same  town,  or  to  compose  a  district  of 
persons,  without  mention  of  territorial  limits,  has  no  effect  to  change 
the  relations  of  such  persons,  and  is  wholly  inoperative.  Qra^  Ys 
Bkddant  8  Vt.  402.  Pierce  v.  Carpenter,  10  Vt.  480.  But  it  must 
be  admitted,  as  a  necessary  construction  of  the  statutes  on  this  sub- 
ject, that,  to  most  if  not  all  practical  purposes,  the  persons  thus  set 
to  a  foreign  district  become  members  of  that  district.  They  not 
only  share  in  the  privileges  of  the  district,  but  their  lists  help  to 
form  the  basis  of  taxation  there,  and  they  are  thus  made  to  partici* 
pate  in  the  burdens  of  the  district.  And,  to  effect  these  objects,  the 
corporate  jurisdiction  of  the  district  is  extended  to  embrace  such 
persons,  and  to  embrace  all  such  property  of  theirs,  as  could  ordi^ 
nartly  have  been  taxed  for  the  support  of  schools  in  the  particular 
district,  or  territory,  inhabited  by  them.  But  the  I^slature  would 
seem  to  have  studiously  ibrbome  to  say,  that  a  district  of  one  town 
should  ever  be  considered,  in  a  territorial  sense,  as  extending  into 
another  town.  For  in  the  statute  of  1827,  as  also  in  the  Revised  Stat-^ 
utes,  ch.  18,  sec.  6,  the  vote  of  the  town  is  expressly  limited  to  indi- 
vidual persons,  though  all  school  districts  are  at  the  same  time  re- 
quired  to  be  defined  by  geographical  descriptions.  And,  indeed,  it 
would  appear  by  the  report  of  a  committee  in  1688,  that  the  terri- 
tory inhaled  by  the  persons  named  in  the  vote  of  March,  1828,  had 
dl  the  time  constituted  a  district  (No.  16)  in  the  town  of  Pomfretr 

How,  then,  is  the  arrangement  between  the  town  of  Pomfret  and 
the  district  in  Barnard  to  be  considered!  As  against  the  district  it 
cannot  be  regarded  as  a  compact,  absolutely  and  perpetually  bind« 
ing ;  because  they  were  liable  at  any  time  to  be  deprived,  by  the 
action  of  their  own  town,  of  the  power  to  execute  it  Their  terri« 
tory  might  be  distributed  to  other  districts,  and  even  their  corporate 
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existence  destroyed.  And  as  the  obligation  on  the  part  of  the  dis- 
trict could  not  be  absolote  and  permanent,  it  is  but  jast  to  conclude, 
that  the  town  of  Pomfret  incurred  no  such  obligation.  There  is  no 
occasion  to  remark,  that  this  conclusion  detracts  nothing  from  the 
ordinary  powers  of  school  districts  to  bind  themselves  by  contract. 
If  this  arrangement  ought  to  be  deemed  a  contract,  it  was  neces- 
sarily contingent  as  to  the  time  of  its  duration,  and,  originating  in  a 
purpose  to  promote  the  public  interest  at  the  time,  it  must  have  been 
expected  to  end,  whenever  that  interest  should  require  it  to  be  ter- 
minated. I  should  rather  be  disposed,  however,  to  view  it  in  the 
light  of  mere  license  and  temporary  consent  on  both  sides,  and 
therefore  subject  to  be  revoked  or  annulled  by  either  party. 

We  consider  the  case  as  being  widely  different  from  that  of  a  dis- 
trict originally  formed  by  the  concurrent  votes  of  adjoining  towns. 
There  the  parties  have  ample  and  equal  power  to  contract,  and 
neither  party  should  be  allowed  to  abrogate  the  contract,  while  the 
other  is  willing  to  abide  by  it.  Such  a  proceeding  may  also  be  re- 
garded as  a  mutual  renunciation,  by  the  towns,  of  the  right  to  exer- 
cise any  farther  districting  power  over  the  portions  of  territory  and 
inhabitants,  which  are  contributed  in  the  formation  of  such  a  dis- 
trict. And  hence,  upon  either  ground,  the  obvious  pr<^riety  of  in- 
voking some  power  from  without,  as  the  board  of  three  justices,  to 
dissolve  the  connection.  It  is  insisted,  that  the  same  proceeding  was 
requisite  in  this  instance.  But  without  a  strained  constmctioii  of 
the  sutute  of  1838,  and  of  the  Revised  Statutes,  ch.  18,  sec.  21,  22, 
they  cannot  be  made  applicable  to  such  a  case.  The  onion,  which 
the  board  of  justices  are  authorized  to  dissolve,  is  the  union,  which 
was  created  in  the  formoHcn  of  the  tUsirict;  and,  consequently,  to 
dissolve  that  union  is  nothing  less  than  to  dissolve  the  district  In 
the  latter  statute  it  is  accordingly  enacted,  in  express  terms,  that 
"  if,  in  the  opinion  of  such  justices,  it  shall  be  expedient  to  dissolve 
such  district,  they  shall  order  the  same  to  be  dissolved,"  d&c  And 
that  this  is  the  result  contemplated  also  appears  very  clearly  from 
the  duty,  enjoined  upon  the  justices,  to  make  dbtribution  of  the 
property  of  the  district  among  the  individuals  who  had  been  mem- 
bers of  it.  But  the  act  of  disconnecting  certain  individuals  from  a 
district,  which  was  formed  and  organized  before  their  union  with  it, 
and  is  to  remain  so  after  the  separation,  would  surely  be  no  dissolu- 
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tioa  of  the  diotrict;  nor  woald  it  furaiBh  any  more  occasion  for  dis- 
tributing the  district  property,  than  would  exist  in  any  case  of  trans- 
ferring individuals  from  one  district  to  another. 

In  oar  opinion,  the  transfer  of  persons  to  the  Barnard  district^  in 
1838,  should  be  treated  as  but  a  temporary  and  defeasible  arrange- 
ment, which  did  not  deprive  the  town  of  Fomfret  of  the  power  to 
act,  in  the  way  of  forming  or  altering  their  school  districts,  upon  the 
territory  occupied  by  those  persons.  And  we  therefore  conclude, 
that  when,  in  1842,  the  plaintiff,  with  his  property,  was  included 
within  the  new  district  No.  15  in  Pomfret,  he  ceased,  for  every  pur- 
pose, to  be  a  member  of  the  district  in  Barnard,  and  was  no  longer 
liable  to  taxation  in  that  district 

Judgment  of  county  court  aflirmed. 


SKYUoun  Belknap  v.  Joseph  E.  Davis. 

A  record  of  proeeodinp  in  bankraptcy,  in  the  dsitrict  court,  must  b«  received  as 
evideiiee  of  every  fact,  which  can  be  reaaonably  iitftrrtd  from  the  entire 
reeonL 

In  tcirt  faeiat  afainst  bail  on  munt  proceas,  the  bail  may  plead,  as  a  defence, 
that  the  principal  received  a  certificate  of  diacfaarge  in  bankmptcy  before  the 
bail  became  fixed  by  a  reton  of  non  ut  inttniut  upon  the  execution. 

SciBB  Facias  against  the  defendant,  as  bail  for  one  Pliny  E. 
Davis  upon  wu$m$  process  in  favor  of  the  plaintiff  against  said 
Pliny.  The  plaintiff  alleged,  that  he  recovered  judgment  in  his 
suit  against  Pitny  E.  Davis  on  the  first  day  of  November,  1842,  and 
that  the  execution  which  was  obtained  against  him  was  returned 
mm  est  iiuftniug  December  30, 1842.  The  defendant  pleaded  in 
bar,  that  Pliny  E.  Davis,  sifter  the  rendition  of  the  judgment  in  fa- 
vor of  the  plaintiff  against  him,  and  before  the  execution  was  re- 
turned nam  est  imvemius,  to  wit,  December  36, 1843,  obtained  a  dis- 
charge in  bankruptcy,  under  the  Act  of  Congress  of  1841,  by  de- 
cree ot  the  district  court  of  the  United  States  for  the  southern 
district  of  New  York, — setting  forth  in  the  plea,  with  particularity, 
all  the  proceedings.  The  plaintiff  replied,  that  by  the  rules  of  sud 
district  court  it  was  provided,  that  notice  of  the  application  for  a 
53 
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discharge,  by  a  bankrupt,  sboold  be  gWea  to  the  creditors,  either 
personally,  or  by  letter  sent  by  doe  course  of  mail,  and  that  the  said 
Pliny  E.  Davis  did  not  give  to  the  plaintiff  any  such  notice,  but 
fraudulently  neglected  and  omitted  so  to  do.  The  defendant  re- 
joined, that  the  said  Pliny  £.  Davis  did  give  notice  of  his  petition 
for  discharge  to  the  plaintiff,  agreeably  to  the  order  and  rules  of  the 
said  district  court ; — and  upon  this  issue  was  joined.  Trial  by  the 
court, — Kellogg,  J.,  presiding. 

On  trial  the  defendant  produced  in  evidence  a  transcript  of  the 
record  of  the  proceedings  of  the  district  court  upon  the  application 
of  Pliny  E.  Davis  to  be  decreed  a  bankrupt  and  discharged ;  and  in 
the  certificate  of  the  clerk  it  was  stated,  that  he  had  given  notice  to 
several  of  the  creditors  of  the  bankrupt,  by  depositing  in  the  post 
office  a  letter,  a  copy  of  which  was  annexed,  directed  to  each  of 
said  cre4itors,  respectively,  and  it  was  then  stated,  that  he  had  ''  de- 
posited in  the  post  office  directed  to  Seymour  Belknap,  of,"  &c., 
without  stating  what  he  had  so  deposited.  The  court,  from  this  evi- 
dence, found  the  fact,  that  notice  was  given  to  the  plaintiff^  as  al- 
leged in  the  rejoinder. 

The  plaintiff  moved  for  judgment,  for  the  insufficiency  of  the  plea ; 
but  this  motion  was  overruled  by  the  court  and  judgment  rendered 
for  the  defendant.     Exceptions  by  plaintiff. 

O.  P.  Chandler  and  8,  R.  Slreeter  for  plaintiff. 

The  record  offered  furnished  no  evidence  of  notice  to  the  plain- 
tiff. The  certificate  might  be  strictly  true,  and  yet  no  notice  have 
been  sent  to  the  plaintiff 

The  plea,  if  true,  was  insufficient  to  constitute  any  defence.  The 
plea  of  bankruptcy  is  a  personal  defence,  which  the  bankrupt  aI<Hie 
may  set  up,  like  the  plea  of  infancy.  The  original  debt  is  not  so 
wholly  discharged  and  cancelled,  but  that  it  is  a  good  ground  of 
recovery,  that  there  has  been  a  new  promise,  or  a  waiver  of  the 
plea  of  bankruptcy.  If  the  bankrupt  had  been  surrendered  and 
committed  to  jail,  trespass  could  not  have  been  sustained  against 
the  plaintiff.  The  execution  not  being  void,  but  only  voidable,  the 
plaintiff  was  entitled  to  have  the  debtor  surrendered.  Donnelly  v. 
Ptmn,  1  B.  d&  P.  449.  iSr.  C,  2  lb.  45.  1  Chit.  PI.  407.  Scholey 
T.  Mearus,  7  East  163. 
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JR.  Walker  and  8.  W.  Blade  for  defeDdant. 

The  rejoinder  fully  answers  the  replication,  and  the  iasue  has 
been  foand  for  the  defendant.  The  plea,  then,  stands  as  sabstan- 
tialljr  trae.  If,  at  this  stage  of  the  proceedings,  the  plaintiff  is  en- 
titled  to  any  right  under  his  motion,  it  must  be  upon  the  ground, 
that  the  plea  is  radically  defective.  A  judgment  nan  obstante  is 
always  upon  the  merits  and  never  granted  but  in  a  very  dear  ease. 
1  Chit  PI.  696.  The  statute  contemplates  a  defence  for  bail.  Rev. 
St.  c.  28,  $  28.  Under  our  practice  the  proper  manner  for  the  bail 
to  avail  himtelf  of  such  defence  is  by  plea.  Van  Ness  v.  Fairchild, 
I  D.  Ch.  153.  Mattocks  v.  Judson,  9  Yt.  343.  Aiken  ▼.  Richard- 
son^  15  Vt.  500.  After  the  principal  had  been  discharged  in  bank* 
rnptcy,  his  surrender  by  the  bail  could  be  no  advantage  to  the  eted" 
'iior,-^Conutock  v.  Chrout,  17  Vt.  512;  In  re  Cheney,  5  Law  Rep. 
21, — and  the  bail  was  not  bound  to  surrender  him.     15  Vt.  500. 

The  opinion  of  the  court  was  delivered  by 

Kelloqo,  J.  This  was  an  action  of  scire  facias  against  the  de- 
fendant, as  bail  on  mesne  process  for  one  PJiny  E.  Davis.  The 
defendant  pleaded  the  discharge  and  certificate  of  his  principal,  as  a 
bankrupt,  setting  forth  all  the  proceedings  in  the  court,  where  the 
discharge  was  obtained,  anterior  to  the  certificate.  Upon  this  plea 
issue  was  taken,  denying  that  any  notice  was  given  to  the  plaintiff 
of  the  application  fer  a  discharge.  Upon  the  trial  of  the  issue,  the 
only  evidence,  introduced  in  support  of  the  plea,  was  the  record  of 
the  proceedings  in  the  district  court,  upon  the  application  of  Pliny 
E.  Davis  to  be  declared  a  bankrupt  and  discharged  from  his  debts. 

The  objection  taken,  that  the  record  is  defective  and  does  not 
show  any  notice  to  the  plaintiff,  inasmuch  as  it  does  not  show,  that 
the  paper  deposited  in  the  post  office  and  directed  to  the  plaintiff 
conUined  any  notice  of  Pliny  £.  Davis'  application  for  a  discharge, 
is  not  well  founded.  The  record  must  be  received  as  evidence  of 
every  fact,  which  can  be  reasonably  inferred  from  the  entire  record. 
And  upon  inspection  of  the  record  we  think  no  reasonable  doubt 
can  be  entertained,  that  the  plaintiff  received  the  required  notice. 
Indeed  this  objection  was  not  much  relied  upon  at  the  argument, 
and  certainly  is  not  sustained  by  reference  to  the  record. 

At  the  hearing  in  the  court  below  the  plaintiff  interposed  a  motion 
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for  judgment,  founded  upon  the  mippoaed  insufieieoey  of  the  de- 
fendant's {dea;  which  motion  was  ovemiled  by  the  oonnty  eonrt. 
It  is  now  insisted,  that  the  matter  set  forth  in  the  plea  does  not 
amount  to  a  defence  to  the  action, — ^that  the  plea  of  bankroptcy  is  a 
personal  defence,  of  which  the  bail  tannol  avail  himself  by  plea. 

Several  authorities  have  been  introduced  to  sustain  this  position ; 
and  it  would  seem  by  the  Eni^liah  practice  such  a  plea  coold  not  be 
allowed,  at  least,  after  the  bail  had  become  fixed ;  and  by  the  settled 
practice  of  the  English  courts  bail  were  held  to  be  fixed  upon  the 
return  of  non  est  inventus  upon  the  ca,  so.  Until  thai  time  the  bail 
was  entitled  to  surrender  the  principal,  as  matter  of  right.  And  in 
England,  if  the  principal  died  before  the  bail  was  fixed,  it  was 
ground  for  relief^  and^  according  to  their  practice,  it  was  granted 
upon  motion  and  an  exonereter  entered  upon  the  bail  piece;  but  the 
death  of  the  principal,  after  the  bail  was  fixed,  was  no  ground  of  re^^ 
lief.  The  English  rule  upon  this  subject  has  been  ad<^ted  in  New 
York ;  and  in  Olcott  t.  Lilly ^  4  Johns.  407,  Ksmt,  J.,  in  delivering 
the  opinion  of  the  court,  says,  "  the  time,  which  is  allowed  the  bail 
ex  gratia,  is  at  their  peril,  and  they  must  surrender.  He  farther 
remarks,  in  the  same  case,  **  A  number  of  cases  in  this  court  have 
gone  so  far,  as  to  relieve  the  bail,  if  the  principal  bad  been  dis- 
charged under  the  insolvent  act,  any  time  before  the  period  allowed 
to  the  bail  ex  gratia  bad  expired ;  and  these  decisions  went  upon 
the  principle,  that  the  discharge  was  equivalent  to  a  surrender,  and 
that  it  would  be  an  unnecessary  circuity  to  have  a  formal  surrender 
made,  since  the  principal  would  immediately  be  entitled  to  a  dis- 
charge ;  and  the  latest  decisions  in  England  seem  to  have  gone  the 
same  length;"— and  he  cites  a  number  of  cases  to  this  point  In 
the  cases  above  cited  the  bail  was  held  entitled  to  relief,  and  the  rtt^ 
lief  was  obtained  upon  motion,  in  conformity  to  the  English  prac^ 
tice ; — and  may  not  the  bail  avail  himself,  by  plea,  of  the  discharge 
of  the  principal  in  bankruptcy?  There  are  various  matters,  which 
the  bail  may  plead  to  the  scire  facias  by  way  of  defence.  He  may 
avail  himself  of  the  death  of  the  principal,  provided  it  occurred  be- 
fore the  return  of  mm  est  inventus  vifon  the  execution.  So  the  bail 
may  plead  payment,  or  satis&ction,  of  the  judgment  against  the  prin- 
cipal. So  if  the  principal  surrender  himself  in  discharge  of  hia  bail, 
before  the  bail  is  filled,  the  bail  nay  plead  tbie  Jaetter  i«  diaeharge. 
2  Com.  Pig.  48,  S9. 
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In  Martin  i.  G'Hara,  Gowp.  823,  it  was  held,  that  where  the 
principal  is  a  bankrupt,  and  is  clearly  entitled  to  his  discharge,  he 
need  not  be  surrendered  by  his  bail,  but  the  court  will,  in  the  first 
instance,  order  an  exonereter  to  be  entered  upon  the  bail  piece. 
Lord  Mansfield  remarked,  that  ''  formerly  the  method  was  for  the 
bail  to  surrender  the  principal,  and  then  for  the  principal  to  move  to 
be  discharged.  But  of  late,  where  i&  bankrupt  is  clearly  entitled  to 
his  discharge,  the  court,  to  avoid  circuity  of  action,  have  ordered  an 
exanereUr  to  be  entered  on  the  bail  piece,  without  the  form  of  a 
regular  surrender  of  the  bankrupt  by  his  bail."  8o  in  WooUey  t. 
(Jobbe,  1  Burr.  244,  it  was  held,  ihat  where  the  bankrupt  obtained 
his  certificate  before  the  bail  was  fixed,  the  bail  should  be  dis- 
charged,— if  after  the  bail  was  fixed,  they  should  remain  liable. 
These  cases  proceed  upon  the  principle,  that  no  cause  of  action  had 
accrued  against  the  bail ;  and  we  think  the  authorities  fully  sustain 
the  position,  that  (Jie  bail  may  plead  any  matter,  which  shows  there 
was  no  cause  of  action  against  him. 

The  pleadings  show,  that  the  judgment  against  the  principal  was 
rendered  on  the  first  of  November,  1842,  and  that  the  return  of  non 
est  inventus  on  the  execution  was  made  on  the  thirtieth  of  Decern* 
ber,  1842,  and  that  the  discharge  and  certificate  of  the  bankrupt 
were  obtained  on  the  twenty  sixth  of  December,  1842,  which  was 
prior  to  the  bail  becoming  fixed. 

The  result  is,  that,  the  principal  having  obtained  his  certificate  of 
discharge  before  the  bail  was  fixed,  no  cause'  of  a(Ction  accrued 
against  the  bail,  and  this  matter  the  bail  might  well  i^ead  as  a  de- 
fence to  the  action.  The  judgment  of  the  county  court  is  therefore 
affirmed. 
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Solomon  Downer  v.  Clark  Chamberlin. 

A  plea  in  bankruptcy,  in  which  the  defendant  alleges  the  decree,  bj  which  he 
was  declared  a  banknipt,  and  his  subsequent  discharge  and  certificate,  is  suffi- 
cient, under  the  act  of  Congress  of  1641,  establishing  a  uniform  system  of 
baakruptey  throughout  the  United  States,  without  setting  forth  the  proceedings 
had  to  entitle  the  defendant  to  his  disoharga  and  certificate. 

The  allegation,  in  such  plea,  of  those  facts,  which  tend  to  show  that  the  distiict 
court  had  jurisdiction,  that  the  plaintiflf's  demand  was  of  a  character  to  become 
barred  under  the  statute  and  accrued  before  the  defendant  was  decreed  a  bank- 
rupt, and  that  ninety  days  elapsed  between  the  decree  of  bankruptcy  and  the 
allowance  of  the  dischaige  and  certificate,  b  not  a  recital  of  the  proceedings 
leading  to  the  final  dischai|^,  and  is  not  inconsistent  with  its  character  as  a 
general  plea. 

Sach  plea  should  conclude  with  a  Terification. 

Debt  on  Judgment.    The  defendant  pleaded  as  follows : 

"  And  now  the  said  Clark  Chamberlin,  the  defendant,  comes  and 

*  defends  &c.,  when  &c.,  and  for  plea  says,  that  the  said  plaintiff 
'  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
'  him,  because  he  says,  that  at  the  time  of  rendering  the  said  sup- 

*  posed  judgment  in  the  plaintiff's  declaration  mentioned,  to  wit,  on 
'  the  second  day  of  December,  1837,  if  any  such  was  ever  rend- 
'  ered,  he,  the  defendant,  then  was  and  ever  since  that  time  has  been 

*  a  citizen  of  and  resided  in  the  state  of  Vermont,  one  of  the  United 

*  States  of  America,  and  that  the  said  supposed  debt,  in  the  declara- 
'  tion  mentioned,  was  not  created  in  consequence  of  any  defalcation 

*  as  a  public  officer,  or  as  an  executor,  administrator,  guardian,  or 
'  trustee,  or  while  acting  in  any  other  fiduciary  capacity,  and  that 
'  after  the  rendering  the  said  supposed  judgment,  in  the  declaration 

*  mentioned,  on  the  time  last  aforesaid,  he,  the  defendant,  became  a 

*  bankrupt,  within  the  true  intent  and  meaning  of  the  act  of  Con- 
^  gress,  entitled  '  an  act  to  establish  a  uniform  system  of  bankruptcy 

*  throughout  the  United  States,'  (approved  August  19,  1841,}  and 
'  that,  to  wit,  on  the  twenty  fourth  day  of  May,  1842,  he  the  said 

*  defendant  was,  by  the-  district  court  of  the  United  States  for  the 

*  district  of  Vermont,  at  a  session  thereof  held  at  Windsor  in  said 
'  district  on  the  day  and  year  last  aforesaid,  regularly  declared  and 
'  decreed  a  bankrupt,  according  to  the  true  intent  and  meaning  of 
'  the  act  of  Congress  aforesaid.  And  the  said  defendant  avers,  that 
'  the  said  supposed  judgment,  in  the  declaration  mentioned,  if  any 
'  such  there  be,  was  rendered  long  before  the  defendant  so  became 

*  a  bankrupt  as  aforesaid,  and  was  proveable  under  said  bankruptcy 
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'  against  him,  the  said  defendant ;  and  that  afterwards,  to  wit,  on 
'  the  first  day  of  September,  1842,  at  Montpelier  in  said  district  of 
'  Vermont,  he,  the  daid  defendant,  was,  by  order  and  decree  of  said 
'  district  court,  duly  discharged  of  and  from  all  debts  owing  by  him 
'  and  proveable  under  said  bankruptcy,  among  which  debts  was  the 
'one  named  and  counted  upon  in  the  plaintiff's  said  declaration; 
'  all  which  by  the  files  and  records  of  said  district  court,  true  and 
'  attested  copies  of  which  are  here  ready  in  court  to  be  shown,  will 
'  more  fully  appear.     And  the  said  district  court,  at  the  time  and 

*  place  last  aforesaid,  farther  ordered,  that  the  said  defendant  be  al* 
'  lowed  his  certificate  of  discharge,  as  aforesaid ;  whicli  certificate 
'  was  duly  issued  to  the  said  defendant,  and  he  brings  the  same  into 
'  court  here,  duly  executed  and  certified ; — by  all  which  the  said 

*  supposed  judgment  in  the  said  declaration  mentioned,  if  any  such 
'  there  be,  became  and  was  and  now  is  wholly  discharged,  vacated 

*  and  annulled,  to  wit,  on  the  said  first  day  of  September,  1842. 
'  And  this  the  said  defendant  is  ready  to  verify ;  wherefore  he  prays 
'  judgment,  if  the  plaintiff  ought  to  have  or  maintain  his  aforesaid 
'  action  thereof  against  him,  and  for  his  costs." 

To  this  plea  the  plaintiff  demurred,  and  assigned,  as  special 
causes  of  demurrer, — 1,  That  the  defendant  had  not,  in  his  plea, 
stated,  that  he  applied  to  the  district  court  for  the  benefit  of  the  act 
of  Congress  therein  named,  nor  that  any  proceedings  were  had  in 
said  court,  previous  to  the  defendant's  being  decreed  a  bankrupt, 
nor  whether  he  was  so  decreed  upon  his  own  motion,  or  upon  that 
of  his  creditor,  or  of  some  other  person  ; — %  That  it  was  not  stated 
in  the  plea,  that  the  defendant  surrendered  all  or  any  part  of  his 
property  to  the  assignee  in  bankruptcy,  for  the  benefit  of  the  defend- 
ant's creditors ;  nor  that  the  defendant  had  complied  with  all,  or 
any,  of  the  rules  and  orders  of  the  district  court ;  nor  that  any  pro- 
ceedings were  had,  from  the  time  the  defendant  was  decreed  a  bank- 
rupt to  the  time  he  was  discharged ;  nor  that  any  notice  was  given 
to  the  creditors ;  nor  that  more  than  ninety  days  had  elapsed,  after 
the  defendant  was  decreed  a  bankrupt,  before  he  was  discharged  ; — 
3,  That  the  plea  was  concluded  with  a  verification. 

The  county  court,  November  Term,  1847, — ^Kellogg,  J.,  pre*- 
siding, — adjudged  the  plea  sufficient     Exceptions  by  plaintiff. 

Tracy  Sf  Converse  and  A.  P.  Hunton  for  plaintiff. 
The  plea  in  bar  is  insufficient; — 1.  Because  the  defendant  has 
therein  undertaken  to  set  forth  such  facts,  as  will  show,  that  his  dis- 
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charge  was  properly  granted  to  him,  and  has  failed  to  do  sa  The 
facts  omitted  were  material  and  necessary  to  hi^  discharge.  Act  of 
Congress  of  1841,  sec.  1-4.  3  Chit.  PI.  913.  Miles  t.  WtUiams  et 
»x.,  1  P.  Wms.  249.  2.  Because  the  plea  is  not,  and  cannot  by 
any  intendment  be  made,  a  plea  of  the  discharge  and  certificate 
merely,  for  this,  that  matters  preliminary  to  the  discharge  are  set 
forth,  which,  being  material,  cannot  be  rejected  as  surplusage ;  and 
they  are  also  so  connected  with  the  statement  of  the  discharge,  that 
they  cannot  be  separated.  They  are  at  least  pertinent.  3.  fieeanse, 
if  the  plea  is  general,  it  should  have  concluded  to  the  country. 
1  Chit.  PI.  590.  White  ▼.  Combc$  et  dl.,  1  Lil.  Ent  106.  3  Went 
188,  and  note  (6.)  The  plaintiff  could  not  have  replied  specially. 
3  Chit  PI.  912,  and  note  (st.)  Wthmt  v.  Kemp,  2  M.  &  S.  649. 
Hughes  V.  Morley,  1  B.  &  A.  22.  The  English  statute  gives  a 
general  form  of  pleading.  5  Geo.  II.,  ch.  30,  ^  7.  Tower  v.  Cam- 
eron et  a!.,  6  East  413.  If  the  right  exist  here,  it  is  by  virtue  of  the 
statute,  and  the  same  rule  should  apply.  If  the  statute  do  not  give 
the  right,  the  plea  is  bad.  CharUon  v.  King,  4  T.  R.  166.  Ptxris 
V.  Salkeld,  2  Wils.  139.    Com.  205. 

JR.  Walker  and  O.  P.  Chandler  for  defendant. 

1.  The  discharge  is  the  gist  of  the  plea,  and  is  properly  pleaded. 
The  plea  does  not  purport  to  set  forth  the  defendant's  proceedings 
in  bankruptcy ;  nor  is  it  necessary  so  to  plead.  The  proceedings 
of  the  district  court  should  be  presumed  to  have  been  correct.  Act 
of  Congress  of  1841,  sec.  4. 

2.  The  plea  is  properly  concluded,  for  the  reason  that  it  intro- 
duces new  matter.  Josfyn  v.  TVocy,  19  Vt  571.  Story's  PL  50. 
1  Chit  PL  590.  The  exception  to  this  rule  of  pleading  bankruptcy, 
under  the  English  bankrupt  law,  was  required  by  the  very  terms  of 
the  English  statute*  and  in  no  way  controls  the  form  of  pleading  no* 
der  the  act  of  Congress  of  1841.     1  Chit  PI.  590.    4  T.  R.  157. 

The  opinion  of  the  court  was  delivered  by 

RoYCB,  Ch.  J.  The  causes  of  demuirer  may  be  comprised  in  the 
following  objections  to  the  plea.  It  is  first  objected,  that  the  plea 
does  not  set  forth  the  proceedings  had  to  entitle  the  defendant  to  his 
discharge  and  certificate.   A  party  relying  upon  this  kind  of  defence 
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n  certaittly  it  liberty  to  set  out  the  proceedings  ia  his  plea.  And 
If  he  attempt  to  do  so,  none  of  the  legal  reqaisites  can  safely  be 
omitted.  Bat  the  act  of  Congress  endently  intended  to  autharixe  a 
general  plea  of  the  discharge  and  certificate  only.  It  says,  that 
*'  such  discharge  and  certificate  shall  and  may  be  pleaded  as  a  full 
and  complete  bar  to  all  suits,  brought  ia  any  court  of  judicature 
whateTer,  and  the  same  shall  be  conclusive  evidence  of  itself  in  f»- 
TOT  of  such  bankrupt,  unless  the  same  shall  be  impeached/'  d&c. 
This  is  as  much  as  to  say,  that  proper  averments,  showing  the  dis- 
charge and  certificate,  shall  be  sufficient  in  the  first  instance,  witb- 
twt  being  fortified  by  a  atatoment  in  the  plea  of  antecedent  pro* 
ceedings. 

It  is  urged,  'however,  that,  at  least,  the  defendant's  petition,  or 
that  of  his  creditors,  should  have  been  alleged,  in  order  to  show, 
that  the  district  court  acquired  jurisdiction  of  the  case.  It  is  true^ 
that,  as  the  jurisdiction  was  special,  and  not  exercised  according  to 
the  course  of  common  law,  the  ordinary  principles  of  pleading  would 
require  the  petition  and  all  the  other  proceedings  to  be  alleged  in 
the  plea.  But  we  think  it  was  sufficient,  in  pleading  under  the 
words  of  the  statute  above  recited,  to  allege  the  decree,  by  which 
the  defendant  was  declared  a  bankrupt,  and  his  siJibsequent  di^ 
charge  and  certificate.  Whenever  a  national  statute  of  bankruptcy 
is  in  force*  the  United  States  courts  have  the  entire  jurisdiction  of 
that  subject  They  exercise  no  powers,  which  the  state  courta 
could  at  the  same  time  exercise,  but  they  act  independently  and 
finally,  and  are  in  no  sense  to  be  regarded  as  subordinate  or  inferior 
courts.  The  statute  should  therefore  be  construed,  as  having  ena- 
bled the  party  to  count  directly  upon  the  judgment  and  acts  of  the 
district  court,  in  allowing  the  discharge  and  certificate,  as  he  might 
do  upon  the  judgment  of  any  other  superior  court. 

Again,  it  is  insisted,  that  this  is  not  a  general  plea  under  the  stat* 
ute,  if  such  a  plea  should  be  deemed  admissible;  but  that  it  con- 
tains  a  partial  and  imperfect  stetement  of  proceedings  prior  to  the 
discharge,  and  for  that  reason  is  defective.  We  regard  it,  however, 
as  nothing  more  than  a  general  plea.  Not  a  single  act  of  the  bank- 
rupt  is  mentioned.  And  the  allegation  of  those  facts,  which  tended 
to  show,  that  the  district  court  for  this  state  had  jurisdiction, — ^that 
the  plaintiff's  demand  was  of  a  character  to  become  barred  under 
53 
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the  stalQte^  and  accraed  before  the  defendant  was  decreed  a  bank- 
rapt, — and  that  fall  ninetj  daja  elapsed  between  the  decree  of 
bankruptcy  and  the  allowance  of  the  discharge  and  tertificate^  is 
sorely  no  recital  of  proceedings  leading  to  the  final  discharge. 

We  also  consider,  that  the  plea  was  properly  concluded  with  a 
Terification.  The  conclusion  of  a  plea  in  bar  to  the  country  is  in 
direct  opposition  to  the  theory  of  pleading,  and  can  only  be  ac- 
counted lor,  in  the  English  practice,  by  recurrence  to  their  statutes, 
(especially  the  5th  Geo.  11,  c.  30,  ^  7,)  which  have  provided  a  form 
for  pleading  this  matter  of  defence.  But  the  genera)  plea  given  by 
those  statutes  varies  essentially  from  the  one  authorized  by  the  late 
act  of  Congress.  The  former  is  simply  required  to  allege,  that,  after 
the  cause  of  action  accrued,  and  before  suit  broughtj  the  defendant 
became  a  bankrupt,  within  the  meaning  of  the  several  statutes,  &c. 
2  Chit.  PI.  475.  The  plea  is  not  based  upon  any  judicial  act,  or 
determination,  nor  is  it  designed  to  relieve  the  defendant  from  prov- 
ing his  whole  case,  except  as  be  may  use  the  certificate  as  evidence 
of  his  having  conformed  to  the  statute  requirements.  The  object  is 
not  to  ease  the  defendant,  but  to  save  the  plaintiff  from  the  necessity 
of  abridging  his  grounds  of  objection  by  a  special  replication.  Milei 
V.  WilHams,  1  P.  Wms.  258,  259.  Harris  v.  James,  9  East  83.  In 
all  this  the  language,  as  well  as  the  apparent  intention,  of  the  act  of 
Congress  is  different  The  discharge  and  certificate  are  constituted 
the  subject  matter  of  the  plea,  and  are  declared  to  be  a  perfect  bar, 
until  impeached.  Nor  is  there  any  ground  for  supposing,  that  the 
defendant  was  expected  to  prove  more  in  the  outset,  to  support  his 
plea,  than  he  was  bound  to  allege.  But  it  might  work  the  grossest 
injustice,  if  the  defendant,  in  a  case  of  this  kind,  were  at  all  events 
to  succeed  upon  merely  proving  the  discharge  and  certificate ;  or 
even  upon  proving  them  accompanied  with  proof  of  antecedent  pro- 
ceedings, apparently  regular,  in  the  district  court.  The  party  may 
still  have  been  guilty  of  that  fraud  upon  the  statute,  which  should 
vitiate  the  whole  defence.  And  hence  the  necessity  of  leaving  the 
plea  open  to  an  answer  on.  the  part  of  the  plaintiff. 

Judgment  of  county  court  affirmed. 
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Levi  B.  Vilas  v.  Solomon  Downer. 

If  the  exceptions,  allowed  and  filed  in  the  coonty  court  to  the  decision  of  that  eoait 
in  aocepting  a  report  of  anditon,  thow  what  qoestiooi  were  decided  bj  the 
court*  it  ia  rafficient  to  bring  thoae  qaettioos  regularly  before  the  court  for  re- 
viaion,  although  the  exeeptione  to  the  report,  which  were  filed  in  the  countj 
court,  do  not  ahow  that  thoae  questions  were  raised. 

An  attomef ,  or  solicitor,  is  entitled  to  baTe  allowed  to  him,  for  his  profesaional 
•ervicea,  what  he  reasonably  deserves  toliave,  with  a  proper  reference  to  the 
nature  of  the  business  performed  by  him  fer  his  client*  and  bia  own  atandug  m 
his  profession  for  learning  and  skill,  whereby  the  yalne  of  bia  aerricea  is  en^ 
hanced  to  bia  client. 

For  the  porpoae  of  aidmg  in  determining  tfaia,  it  ia  proper  to  reoeive  ovideiiee  as 
to  the  prices  uanally  charged  and  received  for  aimilar  servicea  by  other  persone 
of  the  same  profeesioo,  in  the  same  yidnity,  and  practiaing  in  the  aame  court. 
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When  an  attorney,  or  lolicitor,  if  employed  bj  a  penon,  who  hat  fall  knowledge 
of  his  rate  of  chargei,  without  atipnlating  aa  to  price,  it  may  perhape  be  fiuilj 
inferred,  that  he  expected  to  pay  at  each  ratea,  and  be  equivalent  toaa  expreai 
contract  to  that  effect.  But  when  the  client  is  informed,  dnring  the  pendency 
of  a  so  it,  of  the  prices  which  his  attorney  is  charging  for  his  serrices,  bis  neg- 
lect to  express  dissatisbotion  with  the  prioes,  or  to  dismiss  the  attorney  from  his 
employment,  cannot  be  held  as  an  acqaiescenee  in  those  ptiees,  or  as  luoding 
him  to  pay  after  the  same  rate  lor  fotare  services  in  the  same  salt. 

Book  Account.  Judgment  to  account  was  rendered,  and  audi- 
tors were  appointed,  yrho  reported  the  facta  substantially  aa  follows. 

The  plaintiff  presented  an  account  for  serrices  and  disbursements 
by  him,  as  attorney,  counsellor  and  solicitor  for  the  defendant  in 
sundry  suits,  from  1839  to  1845.  There  was  no  specific  agreement 
between  the  plaintiff  and  defendant,  as  to  the  prices  which  the 
plaintiff  was  to  receive  for  his  services,  but  the  plaintiff  charged  his 
usual  and  customary  prices  for  similar  services.  In  January,  1843, 
the  defendant  requested  the  plaintiff  to  furnish  him  with  a  copy  of 
his  account,  and  the  plaintiff  did  so.  The  defendant,  though  dissatis- 
fied with  th^  prices  and  the  amount  of  the  charges,  sufiered  the  plain- 
tiff to  continue  in  the  suits,  in  which  he  was  then  engaged  for  the 
defendant,  until  their  termination,  without  informing  him  of  his  dis» 
satisfaction ;  and  the  plaintiff  continued  to  make  his  accustomed 
charges.  Upon  these  facts  the  auditors  allowed  to  the  plaintiff  the 
amount  of  his  account,  as  charged.  The  defendant  claimed,  that  the 
plaintiff's  charges  were  unreasonably  high,  and  offered  sundry  wit* 
nesses, — attorneys,  counsellors  and  solicitors  of  this  and  the  neigh* 
boring  counties,  in  this  state,-^to  prove  that  the  plaintiff's  charges 
were  higher,  than  such  other  attorneys,  counsellors  and  solicitors 
were  accustomed  to  charge  for  similar  services ;  to  the  admission  of 
which  testimony  the  plaintiff  objected,  and  it  was  excluded  by  the 
auditors. 

After  the  report  bad  been  returned  to  the  county  oourt,  the  de» 
fendant  filed  exceptions  to  the  same,  in  writing,  assigning,  as  cause, 
that  the  report  was  not  signed  by  all  the  auditors,  and  that  there 
were  "sundry  errors  and  defects  apparent''  upon  the  report. 

The  county  court,  December  Term,  1848,— Redfield,  J.,  pre* 
siding, — accepted  the  report,  pro  fornta^  and  rendered  judgment 
thereon  for  the  plaintiff  to  recover  the  amount  of  his  account,  as 
charged,  a]^d  totpriest;  to  if hich  dpcisiop  the  dfjfepdapt  excepted. 
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From  the  bill  of  exeqptioos  allowed  by  the  court  k  appeared,  that 
the  defeiidaDt.objected  to  the  report,  for  the  reason  that  it  was  not 
signed  by  all  the  auditors,  that  the  auditors  had  not  found  that  the 
charges  of  the  plaintiff  were  reasonable,  nor  what  they  were  worth, 
nor  any  ftcts,  which  would  entitle  the  plaintiff  to  recoTer  his 
charges,  as  allowed  by  the  auditors,  and  that  eridence,  offered  by 
the  defendant,  was  rejected  by  the  auditors. 

Questions  were  also  raised  in  the  county  court,  and  argued  in 
the  supreme  court,  in  reference  to  the  allowance  of  interest  and  the 
taxation  of  costs ;  but  as  these  questions  were  not  decided  by  the 
supreme  court,  the  facts  in  reference  to  them  need  not  be  detailed. 

A.  P.  HmUoH  and  W,  Hebard  for  defendant. 

1.  The  plaintiff  claims,  that  he  has  a  right  to  recover  the  sums 
charged  for  hb  services,  because  he  has  charged  his  usual  and  ac* 
customed  prices.  The  defendant  insists,  that  that  is  not  the  rule, 
by  which  the  amount,  which  he  is  liable  to  pay,  is  to  be  ascertained ; 
but  that  the  charges  must  be  reasonable  in  amount.  The  common 
law  mode  of  settling  an  attorney's  bill  by  jury  has  been  changed  by 
the  statute  2  Geo.  II.,  c.  23,  see;  23,  which  statute  recognizes  the 
doctrine,  that  the  charges  must  be  reasonable.  1  Steph.  N.  P.  463, 
470.  And  the  courts  do  the  same.  VniHams  r.  I'VtiA,  Doug.  196, 
Hooper  t.  Till,  lb.,  and  notes.  Ford  t.  Maxwell,  2  H.  Bl.  660. 
WkUe  T.  Mibier,  lb.  357.  Winter  t.  Poyiie,  6  T.  R.  645.  An^ 
derson  t.  Jfajr,  2  B.  d&  P.  235.  The  same  doctrine  is  held  in  the 
case  of  Curtis  v.  Nye,  10  Law  Rep.  121,  and  lb.  226,  and  in  2  Chit. 
PI.  60,  n.  1.  In  England  counsellors  are  entitled,  at  law,  to  recover 
nothing  for  their  services.  3  Bl.  Com.  26.  In  this  state  the  statute 
provides  for  the  admission  of  attorneys,-*Rev.  St  161,  ^  12, — and 
regards  them  as  counsellors  also,<*-Rev.  St.  162,  ^  25 ;  170,  §  10 ; 
252,  §  36 ;  Ingraham  v.  Leland  et  al,  19  Yt.  304 ;  and  the  same 
person  may  act  both  as  attorney  and  counsellor  in  the  same  suit  j 
which  furnishes  a  very  strong  reason,  why  the  rule  contended  for  by 
the  defendant  should  be  established. 

2.  The  defendant  waived  no  right,  by  not  sooner  objecting  to 
the  plaintiff's  bill.  He  objected  to  the  charges  the  first  opportunity 
be  had  to  do  so  before  any  tribunal  having  authority  to  tax  them. 

^o  contract  to  pay  the  plaintiff  his  usual  and  customary  prices, 
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for  services  after  the  bill  wts  fiirnished,  can  be  inferred  from  the 
fact^  that  the  defendant  saffered  the  plaintiff  to  continue  in  the  suits, 
in  which  he  was  then  engaged  far  the  defendant,  until  their  ter- 
mination. 

4.  The  auditors  erred  in  rejecting  the  evidence  offered  on  the 
part  of  the  defendant. 

L.  B.  Vilas  and  J.  P.  Kidder  for  plaintiff. 

1.  The  exceptions  to  the  auditor's  report,  filed  in  the  county 
courts  present  only  the  question  in  reierence  to  the  signing  of  the 
report;  and  that  question  was  settled  by  this  court  in  NaceU  v. 
Ex'rs  9f  Kekk^  11  Vt  214.  The  other  exception  presents  no 
question  in  reference  to  any  particular  decision  or  act  of  the  audi- 
tcHTs.  This  is  attempted  to  be  avoided  by  the  exceptions  allowed  by 
the  judge,  after  judgment  in  the  county  court ;  but  these  are  merely 
formal,  and  must  have  reference  to  those  filed  within  the  rule,  and 
cannot  be  extended  beyond  them. 

2.  But  if  the  court  should  regard  the  exceptions  as  reaching  the 
whole  report,  then  we  insist,  that  the  judgment  of  the  county  court 
was  correct 

The  report  shows,  that  the  plaintiff  charged  his  usual  prices  for 
similar  services ;  and  this,  we  insist,  is  sufficient,  prima  facie  at 
least,  to  warrant  a  recovery.  If  a  client  would  protect  himself 
against  the  customary  prices  of  his  lawyer,  he  must  do  it  by  special 
contract.  It  is  the  duty  of  a  person,  seeking  the  professional  ser« 
vices  of  another,  to  inform  himself  as  to  the  rates  of  his  charges ; 
and  when  he  charges  in  conformity  to  that  rule,  the  client  has  no 
reason  to  complain.  But  in  this  case  it  appears,  that  the  defendant 
knew  the  rate  of  the  plaintiff's  charges  and  acquiesced  in  them ; 
and  it  is  now  too  late  for  him  to  dispute  them.  1  Phil.  Ev.  107. 
Greenl.  Ev.  230.  15  Vt  105.  Chit  on  Cont  24.  Perdval  v. 
Biake,  2  C.  4&  P.  510,  [12  E.  C.  L.  241.] 

3.  The  evidence  offered  by  the  defendant  was  inadmissible. 
There  was  no  offer  even  to  confine  this  to  evidence  from  witnesses 
of  the  plaintiff's  rank.  If  other  lawyers  charge  lower  than  the 
pla'mtiff  for  arguing  a  cause,  this  proves  nothing  but  the  fact  itsdf. 
But  if  such  testimony  were  admissible  in  any  case,  it  could  not  be 
admitted  here,  where  the  defendant  had  impliedly  contracted  to  pay 
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the  plaintiff's  account  Curtis  y.  Nge^  10  Law.  Rep.  121.  FVeneh 
▼.  FraxUr^  7  J.  J.  Marsh.  425.  We  hare  only  to  apply  the  princi* 
pies  of  law,  established  in  every  other  kind  of  bosiness,  to  sustain 
the  judgment  of  the  county  court.  Skimum  r.  iS%€niicin,  2  Yern. 
276.     1  Cow.  &  H.  Notes  to  Phil.  Ev.  192,  194. 

The  opinion  of  the  court  was  delivered  by 

Poland,  J.  It  is  objected  in  this  case  by  the  plaintiff,  that  the 
various  questions,  which  have  been  raised  and  argued  upon  the  re« 
port  of  the  auditors,  are  not  properly  before  this  court  fctf  revision, 
because  they  do  not  appear  to  have  been  made  by  the  exceptions, 
filed  to  the  report  by  the  defendant  in  the  county  court.  It  is  a  wdl 
settled  rule  in  this  court,  that  no  questions  will  be  considered  here, 
except  such  as  appear,  by  the  record,  to  have  been  raised  and  decided 
by  the  county  court ;  and  it  is,  to  be  sore,  usual,  for  all  the  various 
exceptions  and  objections,  in  such  cases,  to  be  made  in  writing,  and 
filed  in  the  county  court ;  and  such  exceptions  do  usually  show, 
what  were  the  questions  made  and  decided  below.  But  that  is  a 
mere  rule  of  practice,  which  the  parties  or  court  might  waive ;  and 
if  the  questions  are  raised  in  the  county  court  by  mere  parol  excep- 
tfons,  without  objection  there,  or  by  permission  of  the  court,  it  can* 
not  be  objected  to  here,  provided  the  decisions  of  the  court  below 
are  placed  upon  the  record  in  some  other  form.  In  this  case  all  the 
questions  made  and  decided  are  incorporated  into  the  bill  of  excep- 
tions,  allowed  and  certified  by  the  judge  who  presided  in  the  county 
court,  and  are  regularly  before  us  for  revision. 

From  the  report  of  the  auditors  in  this  case  we  think  it  b  ap- 
parent,  that  they  allowed  the  plaintiff's  charges,  as  they  were  pre* 
sented  before  them,  solely  upon  the  ground,  that  they  were  charged 
according  to  his  usual  and  customary  rule  of  charging  for  his  pro- 
fessional services,  without  reference  to  their  being  reasonable,  or 
that  they  had  been  acquiesced  in  or  assented  to  by  the  defendant. 
This,  then,  presents  the  question,  as  to  what  should  be  the  rule  of 
compensation  for  the  services  of  an  attorney,  who  is  employed  by  a 
client  to  manage  a  suit,  without  any  special  agreement  as  to  the 
amount  of  his  charges  for  such  service. 

In  England,  and  in  some  of  the  neighboring  states,  such  ques- 
tions cannot  well  arise,  because  the  bills  of  attorneys  for  services 
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for  their  clients  are  always  settled  bjr  a  taxatioo,  to  be  nade  bj  a 
master,  or  prothonotaryi  of  the  court ;  and,  in  actions  to  recof  er  for 
their  services,  the  amount  is  fixed  by  such  taxation.  But  in  this 
state  we  have  no  such  practice ;  and  attorneys  are  left,  in  common 
with  every  other  class  of  citixens,  who  bring  snits  to  recover  the 
price  of  their  labor,  to  commence  their  suits  and  have  not  only 
their  riffki  but  amount  of  recovery  determined  by  a  jury,  or  by  au* 
ditore,  according  to  their  choice  of  actions.  What  rule,  then, 
should  govern  the  triers,  in  fixing  the  amount  of  damages  to  be 
awarded  to  a  plaintiff  in  such  a  easel  In  all  other  cases  of  em- 
ployment, or  hiring,  where  no  sUpulation  is  made  as  to  price,  the 
law  implies  a  promise,  or  agreement,  on  the  part  of  the  employer, 
to  pay  the  person  employed  such  sum,  as  his  services  are  reasonably 
worth,  or  as  he  reasonably  deserves  to  have;  and  on  the  purchase 
of  goods,  without  express  stipulation  as  to  price,  the  purchaser  is 
only  bound  to  pay  what  the  goods  are  reasonably  worth. 

We  are  not  able  to  find  any  reason,  or  authority,  to  distinguish 
the  rule  in  relation  to  the  employment  of  lawyers  from  that  which 
obtains  in  every  other  employment  for  service.  It  must  of  course 
be  more  difficult,  often,  to  determine  what  the  sum  should  be,  for 
service,  the  value  of  which  depends  much  upon  professional  skill 
and  learning,  than  in  the  case  of  mere  mechanical  or  physical  lap 
bor ;  but  after  all  we  think  the  same  principles  must  govern  both, 
and  that  in  this  case  the  auditors  should  have  examined  the  plain- 
tiff's charges,  and  allowed  him  what  he  reasonably  deserved,  with  a 
proper  reference  to  the  nature  of  the  business  performed  by  him  ibr 
the  defendant,  and  his  own  standing  in  his  profession  for  learning 
and  skilfulness,  whereby  the  value  of  his  services  was  enhanced  to 
the  defendant. 

For  the  purpose  of  aiding  in  the  determination  of  the  value  of 
the  plaintiff's  services,  we  think  it  was  proper  for  the  auditors  to 
receive  evidence  of  the  usual  prices  charged  and  received  for  simi- 
lar services  to  those  rendered  by  the  plaintiff  for  the  defendant  hj 
other  men  of  the  same  profession  with  the  jriaintiff,  in  the  same  vi- 
cinity, and  in  the  same  courts ;  and  that  the  evidence  offered  by  the 
defendant  for  that  purpose,  and  which  was  rejected  by  the  auditors, 
should  have  been  received.  Such  evidence  could  not,  from  the  na- 
ture of  the  case,  furnish  an  exact  and  certain  rule  to  determine  the 
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amoant  of  the  plaintiff's  charges ;  as  other  easesi,  precisely  like 
those  of  the  defendant,  might  not  be  frequent,  and  other  attorneys 
of  precisely  eqaal  professional  reputation  and  skill  with  the  plaintiff 
might  not  be  found  in  the  vicinity;  but  we  think  such  evidence 
would  afford  an  approximation  to  the  trne  rule  to  govern  the  plain- 
tiff's  charges.  In  all  ordinary  cases,  in  determining  the  value  of 
services,  evidence  is  received  of  what  is  commonly  and  usually 
charged  by  other  persons  for  the  like  services ;  and  in  detetmining 
the  value  of  goods,  evidence  is  received  of  what  similar  articles  are 
bought  and  sold  for,  in  order  to  ascertain  their  value  in  market ; 
and  in  our  opinion  the  price  of  a  lawyer's  professional  labor  must 
be  ascertained  and  determined  by  the  same  rule.  It  would  be 
wholly  unjust,  to  require  a  person  employing  a  lawyer  to  manage  a 
suit,  (where  of  course  it  could  not  be  known  to  either  party,  how 
long  it  would  continue  in  court,  or  the  amount  of  professional  labor, 
which  would  be  required  to  carry  it  through,)  to  stipulate  as  to  the 
amount  of  bis  charges,  or  else  be  compelled  to  pay  such  charges,  as 
the  lawyer  should  see  fit  to  make  against  him. 

It  is  urged  by  the  plaintiff  in  this  case,  that,  inasmuch  as  the  de« 
fendant  gave  no  notice  of  his  dissatisfaction  with  his  charges,  when 
he  rendered  his  account,  covering  a  portion  of  these  charges,  but 
suffered  him  to  continue  in  his  cases  to  their  termination,  therefore 
he  is  now  precluded  from  objecting  to  their  amount  Where  a  law- 
yer is  employed  by  a  person,  who  has  a  full  knowledge  of  his  rate 
of  charges,  without  stipulating  at  all  as  to  price,  it  might  be  fairly 
inferred,  perhaps,  that  he  expected  to  pay  at.  such  rates,  and  be 
equivalent  to  an  express  contract  to  pay  them ;  but  nothing  i^pears 
from  the  report  in  this  case,  that  the  defendant  knew  anything 
of  the  plaintiff's  rate  of  charges,  until  the  rendering  of  bis  ac- 
count. The  defendant's  suits  were  at  that  time  in  court,  and  there 
are  manifest  reasons,  why  the  defendant  might  not  desire  to  dismiss 
the  plaintiff  at  that  stage  of  his  business,  or  even  to  express  his  dis- 
satisfaction with  his  charges  to  him ;  and  we  think  his  mere  silence 
upon  the  subject,  or  suffering  the  plaintiff  to  complete  his  then  en- 
gagements, cannot  fairly  be  construed  into  such  an  acquiescence  in 
the  amount  of  the  plaintiff's  charges,  as  to  estop  him  bom  after- 
wards diq^utiog  them*  It  is  sufficient  upon  this  part  of  the  case, 
however,  to  say,  that  the  case  does  not  appear  to  have  been  decided 
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al  all  upon  that  ground,  either  by  the  anditors,  or  the  county  court 
The  various  authorities,  which  have  been  cited  by  the  plaintiff  in 
support  of  this  assent,  or  acquiescence,  do  not  seem  to  apply  to  a 
case  of  this  character ;  and  in  the  second  volume  of  Cowen  & 
Hill's  Notes,  where  the  authorities  are  all  collected,  it  is  expressly 
laid  down,  that  it  only  applies  to  mercantile  dealings  and  transact 
turns. 

The  judgment  of  the  county  court  is  therefore  reversed,  and  the 
case  will  be  recommitted  to  auditors. 


Perlby  C.  Jones  v.  Jacob  8peae  and  Moses  Sfear,  Trustee. 

The  eeiiBty  eoort  bu  the  rigfit  to  make  and  enforce  roles  in  relation  to  the  order 
and  ooarM  of  its  own  proceedings,  and  to  prescribe  all  needed  regulations  in 
relation  to  the  time  of  trial  and  the  preliminary  proeeedings,  in  all  cases  pend* 
ing  before  it. 

The  coanty  coart  have  the  right  to  reqnire  the  defendant,  in  a  snit  apparently 
broaght  ibr  the  collection  of  a  debt,  to  famish  his  affidavit,  at  least  of  his  own 
belief,  that  the  claim  is  dbpvtable.  And  if  he  refnse  to  comply  with  snch  rale, 
it  18  not  error  for  them  to  deny  hhn  a  trial  by  jary. 

Under  a  declaration  for  money  had  and  received,  a  promissory  note,  ezecated  by 
the  defendant  and  others,  by  which  the  signers  jointly  and  severally  promised 
to  pay  die  plaintiff  the  sun  thereiB  named,  is  competent  evidence. 

When  a  suit  is  commenced  by  trastee  process,  the  case  is  not  ended  as  to  the 
principal  debtor,  so  that  execntion  can  issue,  nor  can  he  be  considered  as  out 
of  court,  upon  judgment  being  rendered  against  him;  but  such  judgment  must 
Uo,  vntil  the  case  shaU  be  determined  in  some  legal  manner  as  to  the  trustee. 

A  conveyance,  by  a  debtor,  of  all  his  property,  to  secure  the  future  support  of 

-    himself  and  his  family,  without  making  provision  for  the  payment  of  all  his 

debu,  is  frandolent  in  law  and  void,  as  to  the  creditors  for  whom  no  provision 


Where  a  suit  is  commenced  by  trustee  process,  and  judgment  is  rendered  against 
the  principal  debtor,  and  the  snit  is  retained  in  court  for  the  purpose  of  deter- 
mining the  liabUi^  of  the  trastee,  who  is  nltimately  held  chargeable,  the  plain- 
tiffany  tax  eoste,  which  acemed  in  litigating  this  qneetion,  as  oosUi  in  the  snit, 
to  be  ptid  UfiOL  the  funds  in  the  hands  of  the  trastee. 
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When  one  of  two  defendanta  in  a  rait  Mflfered  delaaU,  and  tiie  other  defendaal 
appeared  and  entered  a  review,  and  jndgmeat  waa  entered  np  and  ezecntkni 
iwoed  agaioat  the  defendant  who  waa  defaulted,  it  waa  held,  that  aach  execu- 
tion was  prematarely  issned,  and  that  the  aame  waa  iiregnlar  and  Toid. 
Downer  t.  Dana  it  aZ.,  Lamoille  Co.>  1848.  cited  by  Poland,  J.* 

# 

Assumpsit  Tor  money  had  and  receiFed.  The  writ  was  made  re- 
turnable to  the  December  Term  of  the  county  court,  1847.  At  that 
term  the  defendant  appeared  and  pleaded  the  general  issoe^  and  de- 
manded a  trial  by  jury.  The  court, — Rsdfieu>,  J,,  presiding, — 
refused  to  continue  the  case,  or  to  allow  a'  trial  by  jury,  for  the 
reason,  that,  by  a  rule  of  the  court,  suits  brought  for  the  collectioa 
of  debts,  in  which  the  defendant  claimed  a  trial,  were  to  be  contin- 
ued to  the  second  term,  upon  affidavit  filed  by  the  defendant,  that 
he  was  advised  and  believed  he  had  a  good  defence, — which  affida- 
vit the  defendant  in  this  case  refused  to  file.  The  defendant  then 
put  the  issue  to  the  court ;  and,  on  trial,  the  plaintiff  gave  in  evi- 
dence a  promissory  note,  executed  by  the  defendant  and  two  others, 
by  which  they  jointly  and  severally  promised  to  pay  to  the  plaintiff 
9100  with  interest.  The  defendant  insisted,  that  the  plaintiff  was 
not  entitled  to  recover  upon  this  evidence ;  but  the  court  rendered 
judgment  for  the  plaintiff  for  the  amount  of  the  note  and  interest; 
to  which  decision  the  defendant  excepted ;  but  the  court  refused  to 
order  a  stay  of  execution. 

At  a  subsequent  term  the  trustee  moved  to  be  discharged  from 
the  suit,  for  the  reason  that  judgment  had  been  rendered  against  the 
principal  debtor,  and  the  suit  ended  ae  to  him,  at  the  December 
Term,  1847.  But  the  court  overruled  the  motion ;  to  which  de- 
cision the  trustee  excepted. 

The  trustee  filed  his  disclosure ;  from  which  it  appeared,  that  he 
had  received  a  conveyance  of  all  the  property  of  the  prioeipal 
debtor,  both  real  and  personal,  and  had  executed  a  mortgage  of  the 
real  estate  back,  conditioned  that  he  should  support  the  principal 
debtor  and  his  wife  and  an  adult  daughter,  during  their  natnral 
lives,  and  should  also  pay  certain  specified  debts  of  the  principal 
debtor, — but  not  the  plaintiff's.    On  trial  by  jury,  upon  allegations 

•  But  aee  Paint  et  a/,  v.  TUdtn  et  a/.,  20  Vt.  654. 
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filed  b7  the  plaintiff;  it  was  found,  that  the  trustee  knew  of  the  ex- 
istence of  the  plaintiff's  debt,  at  the  time  he  receired  the  con?ey- 
ance  from  the  principal  debtor.  The  amount  of  the  real  estate  thus 
conveyed  to  the  trustee  was  about  91800.  and  the  personal  estate 
about  9400. 

Upon  these  facts  the  county  court,  December  Term,  1848,— 
Rbdfield,  J.,  presiding, — adjudged  the  trustee  chargeable  for  so 
much  of  the  personal  property  received  by  him  from  the  principal 
debtor,  as  remained  in  his  possession  at  the  time  he  filed  his  dis- 
closure, except  such  as  was  by  law  exempt  from  attaphment  Ex* 
ceptions  by  trustee. 

^he  county  court  allowed  the  plaintiff  to  tax  costs,  which  accrued 
in  litigating  the  claim  against  the  trustee,  after  the  judgment  against 
the  principal  debtor,  as  cost  in  the  suit,  to  be  paid  from  the  funds 
in  the  hands  of  the  trustee;  to  which  decision  the  principal  debtor 
excepted. 

Xr.  B.  Vilas,  for  defendant  and  trustee,  cited  Briggs  v.  Beach 
Sf  2V.,  18  Vt  115. 

P.  C  JwMs  and  A.  P.  Hunion,  for  plaintiff,  relied  upon  the  case 
of  Crane  y.  SHckks  tf  TV.,  15  Vt.  253. 

The  opinion  of  the  court  was  delivered  by 

Poland,  J.  1.  The  first  question  in  this  case  arises  upon  the 
exceptions  of  the  principal  debtor,  on  account  of  his  having  been 
denied  a  trid  by  jury,  upon  his  claim  to  have  his  case  tried  in  that 
manner.  This  request  of  the  defendant  was  denied  in  consequence 
of  the  non-compliance  of  the  defendant  with  a  rule  of  the  county 
court,  which  requires  the  defendant,  in  certain  enumerated  actions, 
(including  such  as  the  present,)  to  file  an  affidavit  of  defence,  or 
else  the  action  will  be  considered  as  a  mere  collecting  suit,  and  the 
plaintiff  be  entitled  to  a  judgment,  without  trial.  The  defendant  re- 
fused to  file  an  affidavit,  but  still  claimed,  that  the  action  was  di»> 
putable,  and  insisted  upon  his  right  to  a  trial  hj  the  jury. 

That  this  court,  sitting  as  a  court  of  error,  cannot  revise  the  de- 
cisions of  the  county  court  upon  their  own  rules  is  well  settled ;  but 
in  the  present  case  it  is  contended,  that  the  rqle  in  question  is  one« 
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that  the  coaatj  coart  had  no  legal  right  to  make,  or  enforce,  upon 
the  ground  that  it  is  in  violation  of  that  article  of  our  bill  of  rights 
which  declares,  "  that  when  any  issue  of  fact,  proper  for  the  cogni- 
zance of  a  jary,  is  joined  in  a  court  of  law,  the  parties  have  a  right 
Co  trial  by  jury,  which  ought  to  be  held  sacred."  And  if  this  claim 
be  well  founded,  then  this  exception  of  the  defendant  ought  to  pre- 
vail ;  for  no  court  has  a  right  to  establish  rules  to  govern  its  pro- 
ceedings, which  conflict  with  the  law,  and  especially  with  the  con- 
stitution, which  is  the  paramount  law  of  the  state ;  and  it  becomes 
our  duty,  therefore,  to  examine  and  see  whether  the  rule  in  question 
is  subject  to  the  defendant's  objection. 

We  recognize,  to  the  full  extent,  the  right  of  parties,  in  cases 
where  the  proceedings  "  are  according  to  the  course  of  the  common 
law,"  and  an  issue  of  fact  is  joined,  to  hare  the  matter  submitted  to 
a  jury  for  trial.  At  the  same  time,  we  think  the  county  court  has 
the  right  to  make  and  enforce  rules  in  relation  to  the  order  and 
course  of  its  own  proceedings,  and  to  p/escribe  all  needful  rules  and 
regulations  in  relation  to  the  time  of  trial,  and  the  preliminary  pro- 
ceedings, in  all  cases  before  that  court  for  determination.  It  is  a 
matter  well  known  to  all  acquainted  with  legal  proceedings  in  this 
state,  that  a  great  majority  of  the  cases  in  the  county  courts  of  this 
state  are  not  really  disputable  suits,  but  are  brought  merely  for  the 
purpose  of  enforcing  the  collection  of  debts,  which  are  undisputed 
and  where  judgments  are  obtained  without  any  trial  whatever,  either 
by  the  court,  or  the  jury. 

The  real  question  raised  in  this  case  is,  whether  the  county  courts 
have  any  right  to  act  upon  this  well  known  fact,  and  to  adopt  some 
rule,  by  which  creditors,  in  such  cases,  can  obtain  judgments  on 
such  claims  in  some  short  and  convenient  time,  or  whether,  upon 
the  mere  suggestion  or  assertion  of  a  defendant,  such  action  must 
be  taken  by  the  court  to  be  disputable,  and  take  its  order  in  the 
jury  calendar,  and  be  subject  to  the  interminable  delays  which 
would  thereby  be  occasioned  to  the  party.  We  think  the  court 
have  the  power  to  take  notice  of  this  distinction  in  the  cases  before 
them,  and  to  require  a  defendant,  in  an  action  apparently  for  the  re- 
covery of  a  mere  debt,  to  furnish  some  assurance,  (at  least  as  much 
as  his  own  belief,  that  he  has  a  defence,)  that  it  is  bona  fide  a  doubt-^ 
fill  or  disputable  claim. 
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In  Engliod,  where  the  right  of  trial  by  jarjr  is  acknowledged  to 
quite  9B  enlarged  an  extent  as  in  this  country,  there  are  many  kinds 
of  defences,  (which  are  considered  as  technical,  and  not  favored,) 
which  the  rules  of  the  coarts  will  not  permit  to  be  made,  unless  the 
party  interposing  them  will  make  an  affidavit  of  the  truth  of  such 
defence,  and  that  the  same  will  be  made  to  appear  on  trial  And  in 
many  of  the  states,  whose  constitutions  contain  similar  provisions 
with  ours»  their  courts  have  rules  like  those  of  the  English  courts  ;— 
but  in  neither  country  has  it  ever  been  supposed,  that  the  right  of 
trial  by  jury  was  thereby  impaired  ot  trenched  upon. 

Neither  does  this  case  come  within  the  clause  of  the  constitution 
above  cited.  Here  was  no  issue  joined,  and,  by  the  rules  of  the 
court,  none  could  be  joined  in  the  cause  at  the  term  the  jury  trial 
was  claimed ;  so  that  even  the  letter  of  this  provision  was  not  viola- 
ted. Rules  similar  in  principle  to  the  one  in  questioh  have  been 
enforced  by  the  courts  in  this  state  from  the  earliest  period  of  its 
judicial  history  down  to  the  "present  time,  as  well  as  in  all  the  neigh- 
boring states ;  and  this  is  the  first  time,  to  our  knowledge,  that  their 
right  to  do  so  has  ever  been  questioned  ;  and  no  evils  are  even  pre- 
tended to  have  ever  arisen  from  their  operation.  That  evils  very 
numerous  and  mischievous  would  result  from  an  abandonment  of 
such  rules  must  be  apparent  to  all  acquainted  with  legal  proceed- 
ings ;  and  we  think  it  would  be  very  unwise,  at  this  day,  to  abolish 
a  practice  sanctioned  by  immemorial  usage,  and  highly  beneficial 
and  salutary  in  its  operation,  merely  on  account  of  a  fancied,  theo* 
retical  conflict  with  the  right  of  trial  by  jury. 

2.  We  are  not  able  to  see,  why  the  plaintiff's  note  was  not  proper 
jUDd  sufficient  evidence  to  prove  his  declaration. 

8.  As  to  the  trustee's  motion  to  dismiss ; — this  motion  is  founded 
»pon  the  aupposition,  that  the  whole  case  had  become  fully  ended  as 
to  the  principal  debtor,  who  was  the  defendant  in  the  suit,  so  that 
the  final  process  of  the  court  might  be  issued  to  carry  the  judgment 
against  him  into  execution.  If  this  view  be  sound,  there  would  be 
very  great  plausibility  in  the  suggestion,  that  the  trustee,  (who  is  not 
regarded,  to  the  full  extent,  as  a  party  to  the  suit,)  could  not  be 
kept  in  court,  disconnected  with  the  principal  defendant.  But  we 
are  disposed  to  view  the  case  in  a  different  light,  and  to  hold,  that 
an  adjudication  of  the  liability  of  the  principal  debtor  to  the  plaintiff 
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in  the  snit  did  sot  make  a  final  end  of  the  case,  eren  against  himt 
8o  that  an  execution  could  legally  iasoe  against  him,  until  the  whole 
case  had  been  dispoeed  of,  as  against  the  trastee.  It  has  been  often 
decided  in  this  court,  that,  when  a  case  has  been  brought  up  on  ex* 
ceptions,  either  by  a  trustee,  or  principal  debtor,  and  the  case  still 
remains  in  the  county  court  as  to  the  other  party,  such  case  is  not 
properly  before  this  court,  upon  the  ground,  that  the  case  had  not 
been  finally  disposed  of  in  the  county  court, — which  has  always  been 
held  necessary,  in  order  to  have  the  case  brought  up  properly.  If 
those  decisions  were  correct, — ^and  we  have  no  occasion  to  contro* 
vert  them,— this  case  was  not  ended  as  to  the  principal  debtor,  nor 
could  he  be  considered  as  out  of  court,  or  disconnected  with  the 
case,  by  having  a  judgment  rendered  against  him ;  but  such  judg* 
ment  must  lie,  until  the  case  should  be  determined  in  some  legal 
manner  as  to  the  trustee. 

This  view  is  also  supported  by  the  provisions  of  our  statute  as  to 
appeals  in  trustee  suits;  where  the  judgment  before  the  justice 
against  the  principal  debtor,  is  not  q>pealed  from.  The  statute  pro* 
vides,  in  such  case,  that  the  whole  case  shall  go  up  to  the  county 
court,  and  that  the  county  court  shall  affirm  the  judgment  of  the  justice 
against  the  principal  debtor.  The  decision  of  this  court  in  the  case 
of  Downer  v.  Dana  4*  Norton,  at  the  last  May  Term  in  Lamoille 
county,  is  somewhat  analogous  to  our  view.  In  that  case  one  de« 
fendant  in  the  suit  suffered  a  default,  but  the  other  appeared  and 
entered  a  review.  Judgment  was  entered  up  and  execution  issued 
against  the  defendant,  who  was  defaulted.  It  was  held,  that  such 
execution  was  prematurely  issued,  and  that  the  same  was  irregular 
and  void.  We  think,  therefore,  that  the  principal  debtor  was  still 
legally  and  properly  in  court,  and  that  there  was  therefore  no 
ground  for  dismissing  the  trustee. 

4.  The  principal  debtor,  it  appears  from  the  case,  had  made  a 
conveyance  of  all  his  property,  real  and  personal,  to  the  trustee, 
without  making  any  provision  for  the  payment  of  the  debt  of  the 
plaintiff,  at  least ;  and  although  there  is  nothing  stated  in  the  case, 
that  such  conveyance  was  made  for  the  purpose  or  with  the  intent, 
on  the  part  of  either  party  to  such  conveyance,  to  defraud  the  plain- 
tiff, yet  we  think,  that,  as  to  the  plaintiff,  such  conveyance  must  be 
regarded  in  law  as  fraudulent.    In  the  case  of  Crane  v.  Stickles  4* 
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TV.,  15  Vt.  253,  k  was  decided  bj  this  court,  that  a  eonvejance  of 
ail  the  principal  debtor's  prq>erty,  to  secure  her  future  support 
through  life,  without  makiDg  provision  for  the  payment  of  her  debts, 
was  fraudulent  and  void  as  to  creditors.  In  this  case  the  coDvej* 
ance  was  not  only  to  secure  the  support  of  the  grantor  and  his  wife, 
but  also  an  adult  daughter,  for  whose  support  he  does  not  appear  to 
have  been  under  any  legal  obligations.  We  think,  that,  according 
to  the  doctrine  of  the  above  mentioned  case,  this  conveyance  must 
be  regarded  as  fraudulent  and  void,  as  to  the  creditors  of  Jacob 
Spear. 

It  is  urged,  however,  that,  inasmuch  as  the  plunUff  might  hsTO 
attached  and  held  the  real  estate  upon  his  debt,  it  is  to  be  re* 
garded  in  the  same  light,  as  if  the  real  estate  had  not  been  con* 
veyed,  and  so  the  conveyance  of  the  personal  property  not  fraud* 
ulent.  But  the  conveyance  was  all  one  and  indivisible,  and  equally 
fraudulent  as  to  both  real  and  peraonai  property ;  and  the  creditor 
had  the  same  right  to  take  one,  as  the  other ;  and  if  the  real  estate 
had  been  taken,  instead  of  the  personal,  it  might,  with  equal  force 
and  propriety,  have  been  urged,  that  the  personal  property  had  not 
been  legally  conveyed  and  the  creditor  should  have  resorted  to  that. 
We  think  he  had  the  same  right  to  take  one,  as  the  other,  and 
might  take  hb  chdce. 

5.  The  allowing  the  plaintiff  to  tax  costs  in  the  suit,  even  after 
the  judgment  in  the  suit  ^^ainst  the  principal  defondant,  we  think 
was  legal ;  at  any  rate,  we  do  not  see  how  it  could  be  any  ground 
of  eiception  by  the  principal  debtor,  as  it  was  to  come  out  of  the 
property,  which  had  passed  from  him  by  a  cooTeyance,  which  was 
legal  and  valid  as  against  him. 

On  the  whole,  we  see  no  error  in  the  proceedings  of  the  county 
court,  and  their  judgment  is  affirmed. 
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Hartet  Curtis  v.  Sbwall  F.  Belknap. 

When  a  eootraet  in  writing  eomes  incidentally  in  question  upon  the  trial  of  a 
asit,  ita  execution  may  be  proved  by  other  testimony,  than  that  of  the  snb* 
scribiog  witness. 

In  this  case  the  plamtiflT  had  entered  into  a  contract,  in  writing,  with  a  third  per- 
son, that  he  woold  perform  certain  labor  fur  a  specified  price,  and  the  defend- 
ant, upon  safficieot  consideration,  agreed,  that  he  would  perform  so  much  of 
said  contract  as  belonged  to  such  third  person  to  perform'^and  it  was  held,  in  a 
suit  against  the  defendant  upon  such  promise,  that  the  subscribing  witness  lo 
the  original  contract  need  not  be  called,  but  that  its  execution  might  be  proved 
by  the  testimony  of  one  who  was  a  party  to  it. 

If  a  contract  be  made  with  one  of  three  partners,  by  one  who  is  not  aware  of 
the  partnership,  but  supposes  he  is  contracting  with  the  individual  partner,  such 
partner  may  sustain  a  suit  upon  the  contract  in  his  own  name. 

It  is  no  objection  to  a  count,  on  motion  in  arrest  of  judgment,  that  it  refers  to 
previous  counts  for  the  subject  matter  of  recovery. 

Assumpsit.  The  plaintiff  alleged,  in  the  third  count  of  his 
declaration,  that,  on  the  seventh  of  Decem^her,  1846,  he  agreed 
with  Thompson  d&  Kent,  by  contract  in  writing,  that  he  would  de- 
liver all  the  stone  required  for  certain  work  upon  the  Vermont  Cen- 
tral Rail  Road,  they  furnishing  and  loading  the  stone  and  paying 
him  a  price  agreed  upon  for  each  cubic  yard, — ^the  engineer  to  esti- 
mate, from  time  to  time^  the  amount  drawn,  and  payments  to  be 
made  accordingly ;  that  afterwards,  on  the  seventeenth  of  Febru- 
ary^ 1847,  Thompson  ^  Kent  having  failed  to  perform  their  part  of 
the  agreement,  the  defendant,  in  consideration  that  the  plaintiff 
would  continue  to  draw  the  stone,  according jq  j^h^  contract^  prom- 
ised that  he  would  pay  the  plaintiff,  according  to  the  prices  named  in 
the  contract,  for  ail  that  he  should  thereafter  draw ;  that  the  plain*  ^ 
tiff,  relying  upon  this  promise,  did  continue  to  draw  the  stone ;  but  ' 
that  the  defendant  refused  to  pay  him  therefor.  In  bis  fourth  count ' 
the  plaintiff  alleged  the  making  of  the  contract  with  Thompson  & 
Kent,  referring  to  the  third  count  for  its  terms,  ai||f  farther  alleged, 
that  on  the  third  of  February,  1847,  Thompson  &  Kent  having 
55 
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failed  to  perform  upon  their  part,  the  defendant,  in  consideration 
that  the  plaintiff  woald  continue  to  draw  the  stone,  promised  to 
perform  the  stipulations  in  the  contract  on  the  part  of  Thompson  d& 
Kent  to  be  performed  ;  that  the  plaintiflT  accordingly,  on  the  eighth 
of  February,  1847,  relying  upon  the  defendant's  promise,  was  ready, 
with  his  teams  and  men,  to  draw  the  stone  ;  but  that  the  defendant 
did  not  furnish  and  load  the  stone,  as,  by  his  promise,  he  was  bound 
to  do;  whereby  the  plaintiff  lost  the  time  of  his  teams  and  men, 
and  the  expense  of  keeping  them,  for  three  weeks.  Plea,  the  gen- 
eral issue,  and  trial  by  jury,  December  Term,  1848, — Redfibld, 
J.,  presiding. 

On  trial  the  plaintiff,  to  prove  the  execution  of  the  contract  be- 
tween himself  and  Thompson  &  Kent,  called  the  said  Thompson 
aa  a  witness ;  bnt,  it  appearing  that  there  was  a  subscribing  witness 
to  the  contract^.thQ  .d^fesdant.  ol^jfiCted,  that  the  execution  of  the 
contract  could  only  be  proved  by  the  testimony  of  such  witness. 
The  objection  was  overruled  by  the  court.  The  estimates  of  the 
engineer,  as  to  all  the  stone  except  such  as  were  intermingled  with 
other  stone  by  the  defendant's  workmen,  were  used  in  the  case  by 
consent  of  the  plaintiff,  although  not  proved  ;  and  as  to  the  stone  so 
intermingled  with  other  stone,  that  they  could  not  be  estimated  after 
they  were  laid,  the  court  held,  that  the  plaintiff  might  recover  for 
them  upon  the  testimony  of  witnesses,  other  than  the  engineer,  who 
estimated  the  amount  drawn  and  thus  used. 

The  plaintiff  claimed  to  recover  damages  of  the  defendant  for  the 
detention  of  his  men  and  teams  eighteen  days,  in  consequence  of 
stone  not  being  quarried,  and  for  the  subsistence  of  the  same,  and 
for  the  wages  and  profits,  which  might  have  been  earned  by  them 
during  that  time.  It  was  not  proved,  that  the  plaintiff  gave  any 
notice  to  the  defendant,  that  the  stone  were  not  quarried  ;  but  the 
plaintiff  gave  evidence  tending  to  prove,  that  one  Benedict  had  con- 
tracted to  quarry  the  stone  for  the  defendant,  and  that  the  defend- 
ant was  to  furnish  him  with  tools,  but  neglected  to  do  so.  The 
court  instructed  the  jury,  that,  under  this  state  of  the  case,  the 
plaintiff  would  be  entitled  to  recover  reasonable  damages  for  the 
detention,  dtc.,^  above  stated. 

It  appeared,  Mt  the  contract  with  Thompson  ^  Kent  was  made 
in  the  name  of  the  plaintiff  alone^  but  that  one  Carpenter  and  one 
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Bigelow  were  in  partnership  with  the  plaintiff,  and  so  continued  an* 
til  after  the  failure  of  Thompson  &,  Kent,  in  January,  1847;  that 
the  defendant  then  sent  one  Benedict  to  the  plaintiff,  to  procure  him 
to  resume  drawing  the  stone,  and  sent  to  the  plaintiff  a  letter,  dated 
February  17,  1847,  in  which  he  promised  to  pay  for  the  work  con-  | 
tracted  by  Thompson  6l  Kent,  that  had  been  done  subsequent  to  I 
their  failure,  and  for  all  that  should  thereafter  be  done,  at  the  prices  I 
named  in  the  contract;  that  Benedict  saw  the  plaintiff  and  Carpen-  ' 
ter  and  Bigelow,  and  made  an  arrangement  with  them  to  resume  ; 
the  work ;  and  that  the  three  partners  were  to  be  interested  in  the  } 
profit  or  loss  of  the  business.     The  defendant  insisted,  that  this 
suit  could  not  be  sustained  in  the  plaintiff's  name;  but  the  court 
ruled,  that  the  action  might  be  maintained  by  the  plaintiff  alone,  or 
by  the  three  co-partners,  since  it  did  not  appear,  that  the  co-part- 
nership was  known  to  the  defendant,  or  that  he  was  contracting 
with  any  other  one  than  the  plaintiff,  although  the  same  was  known 
to  Benedict. 

Verdict  for  plaintiff.     Exceptions  by  defendant. 

After  verdict  the  defendant  moved  in  arrest  of  judgment  for  the 
insufficiency  of  the  declaration ;  which  motion  was  overruled  by  the 
court ;  to  which  decision  the  defendant  also  excepted. 

C  W,  Prentiss  and  H.  Carpenter,  for  defendant,  to  the  points 
that  the  execution  of  the  contract  with  Thompson  6l  Kent  should 
be  proved  by  the  subscribing  witness,  cited  Willoughby  v.  Carleion^ 
9  Johns.  136,  Hogiand  v.  Sebring,  1  Southard  103,  Williams  t. 
Davis,  I  Penn.  277,  1  Dal.  208,  Hickert  v.  Haine,  6  Binn.  16, 
5  S.  d&  R.  314,  4  East  53,  4  Esp.  Cas.  239,  3  E.  C.  L.  348,  7  T. 
R.  261,  and  1  Greenl.  Ev.  636;  and  to  the  point,  that  the  action 
could  not  be  sustained  in  the  name  of  the  plaintiff  alone,  cited 
Day  et  al.  v.  Ridley  et  a/.,  16  Vt.  48,  Crampton  v.  Adm*r  of  Bal^ 
lard,  10  Vt.  251,  1  Chit.  PI.  10,  n.  4,  lb.  12-14,  n^,  Ehle  v. 
Purdy,  6  Wend.  629,  Wright  et  al  v.  Post,  3  Connfll2,  4  B.  & 
C.  664,  Halliday  v.  Daggett  et  al,  6  Pick.  359,  Peters  v.  Davis,  > 
7  Mass.  257,  and  Coll.  on  Part.  387. 


L.  B.  Vilas  for  plaintiff. 
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Bt  the  Court.  The  objection^  made  in  this  case,  to  proring 
the  execution  of  the  contract  between  the  plaintiff  and  Thompson 
&,  Kent,  is  one,  that  iias  been  many  times  held  by  this  coart  to  be 
ill  founded.  That  contract  was  only  incidentally  in  .^uestipnhere. 
I  The  parties  to  this  contract  had  never  constituted  the  subscribingj 
witness  to  that  contract  the  exclusive  witness  of  their  contract.^ 
Nor  could  it  be  well  Vgued,  that  ihe  subscribing  witness  to  any 
contract  could  ordinarily  know  more  about  the  contract  than  the 
parties.  It  seems  to  involve  an  absurdity,  that  the  parties  should 
not  know  all  about  their  own  contract.  But  in  Orleans  county,  ten 
years  since,  it  was  held,  that,  where  the  execution  of  a  lease  came 
incidentally  in  question  in  a  suit  between  other  parties  than  the 
lessor  and  lessee,  its  execution  might  be  shown  by  the  lessor,  not- 
withstanding it  had  a  subscribing  witness.  So,  also,  in  Rutland 
county,  where  one,  by  indorsement,  guaranteed  the  payment  of  a 
promissory  note,  which  had  a  subscribing  witness,  it  was  held  not 
necessary  to  call  the  subscribing  witness,  the  promissor  himself 
being  offered.  So,  also,  in  Essex  county,  it  was  held,  that  the 
obligor  of  a  bond,  given  by  a  land  tax  collector,  might  prove  the 
bond,  although  it  were  witnessed. 

The  question,  whether  Benedict  made  the  contract  in  part  with 
Curtis,  or  with  him  and  two  others,  was  submitted  to  the  jury,  and 
they  found,  that  he  made  it  with  Curtis  alone.  In  that  state  of  the 
case  the  court  held,  that  the  suit  might  be  brought  in  the  name  of 
Curtis,  notwithstanding  two  others  were  at  the  time  partners  with 
him ;  and  the  county  court  also  say,  that  the  suit  might  have  been 
maintained  in  the  name  of  the  three.  This  is  all^  no  doubt,  sound 
law,  long  and  thoroughly  settled. 

The  motion  in  arrest  of  judgment  cannot  prevail.  Whatever 
may  be  the  rule  in  regard  to  supplying  what  is  necessary  in  one 
count  by  reference  to  others,  when  the  objection  is  taken  by  special 
demurrer,  i^  clearly  good  after  verdict.  The  only  inquiry,  then, 
ir,  whether,  by  any  fair  intendment,  it  can  be  ascertained,  that 
enough  was  proved  to  sustain  the  verdict.  To  hold  the  contrary 
we  must  adopt  a  narrow  and  not  very  obvious  rule  of  construction. 

Judgment  affirmed. 
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Ransom  B.  Goss  v.  David  S.  Turner. 

T1i«  rnlM  of  practice  in  reference  to  the  order  of  introdncing  testimony  open  jnry 
trieli  ere  nnder  the  eootrol  of  the  eonrt,  and  anbject  to  be  Taried,  In  their  dia- 
eietion. 

The  right  of  opening  or  doting  the  evidence  in  a  ease  does  not  belong  cither  to 
the  plaintiff,  or  defendant,  as  snch,  bat  to  the  partj  open  whom  reeta  the 
affinsatiTe  of  the  iasne.  If  the  defendant,  instead  of  diiproving  the  claim  made 
by  the  plamtiff  in  the  opening,  rely  upon  proving  an  independent  fact  in  dio- 
cbarge  of  that  claim,  he  may  content  himself  with  giving  prima  facit  evidence 
in  snpport  of  his  defence,  and  may  then,  in  the  close,  introdace  evidence  to 
meet  any  matters  which  the  plaintiff  may  have  introdaced  to  disprove  the 
defence. 

The  qsestion,  whether  such  property  was  tendered  in  dischaige  of  a  contract  for 
the  delivery  of  speci6c  property  of  the  same  kind,  as  is  reqoired  by  the  con- 
tract, mast  depend  apon  the  quality  of  the  article  tendered,  and  not  npon  its 
repntation. 

A  contract  for  the  delivery  of  "  good  coarse  salt**  is  answered  by  the  delivery  of 
coarse  salt,  of  a  medinm  quality,  of  the  kind  in  use  at  the  time  and  place  of 
the  contract. 

Assumpsit  upon  a  promissory  note,  dated  April  21,  1845^  for 
sixty  two  basbels  of  good  coarse  salt,  to  be  delivered  between  the 
day  of  the  date  and  the  middle  of  January,  1846.  Pleas,  the  general 
issue,  and  tender.  Trial  by  jury^  June  Term,  1848, — ^Redfirld, 
J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  note  declared  upon,  and 
proved  the  value  of  good  coarse  salt  at  the  time  and  place  of  deliv- 
ery. The  defendant  then  gave  evidence  tending  to  prove,  that  on 
the  first  day  of  January,  1846,  he  tendered  to  the  plaintiff,  at  his 
residence,  sixty  two  bushels  of  **  Western  salt,"  of  medium  quality 
as  to  coarseness,  and  of  good  quality  in  every  respect  The  plaintiff 
then  gave  evidence  tending  to  prove,  that  the  kind  of  salt  tendered 
was  not  much  known  or  used  in  the  vicinity  of  the  place  where  the 
contract  was  made,  at  the  time  the  note  was  given  and  payable,  that 
it  was  the  poorest  kind  of  salt  known,  and  worth  from  twenty  five  to 
thnrty  cents  per  bushel  less  than  the  kinds  of  salt  which  were  com- 
monly used  in  that  vicinity,  that  the  salt  tendered  was  not  of  good 
quality  of  the  kind,  and  that  it  was  deficient  in  quantity.    The  de- 
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fendant  then  offered  evidence  to  rebut  the  testimony  thus  given  bj 
the  plaintiff,  and  to  sustain  his  plea  of  tender ;  to  which  the  plaintiff 
objected^  but  it  was  admitted  by  the  court  After  the  defendant 
had  given  such  evidence,  the  plaintiff  claimed  the  right  to  introduce 
additional  testimony  upon  the  same  point';  to  which  the  defendant 
objected,  and  it  was  .excluded  by  the  court 

The  plaintiff,  among  other  things,  requested  the  court  to  charge 
the  jury,  that  if  the  kind  of  salt  tendered  was  not  in  good  repute  and 
not  a  merchantable  article  in  the  vicinity,  where  the  note  was  given 
and  payable,  at  the  time  when  the  note  was  given,  the  tender  must 
be  held  insufficient 

But  the  court  charged  the  jury,  that  the  quantity  of  salt  tendered 
must  hare  been  sixty  two  bushels,  fair  full  measure;  that  the  quality 
must  be  determined  by  the  words  used,  with  respect  to  the  kinds  of 
coarse  salt  in  use  at  the  time  and  place  where  the  contract  was 
made;  that  it  must  be  as  good,  for  all  the  uses  to  which  salt  is  ordi- 
narily applied,  as  a  medium  of  the  kinds  of  coarse  salt  then  known 
and  used  in  the  vicinity ;  and  that^  if  the  article  tendered  was  in 
any  just  sense  an  inferior  article  in  kind,  or  not  a  good  article  of  the 
kind,  the  tender  would  be  insufficient 

Verdict  for  defendant    Exceptions  by  plaintiff. 

X.  B.  Vil€U  and  /.  W,  JSeiss,  for  plaintiff,  insisted,  that  the  de- 
fendant was  bound  to  put  in  all  his  testimony,  in  reference  to  the 
lender,  in  the  first  instance ;  that,  having  allowed  the  defendant  to 
put  in  rebutting  evidence,  the  court  erred  in  not  permitting  the 
plaintiff  to  meet  that  by  other  evidence,-— citing  Brooks  t.  Barrett , 
7  Pick.  94;  and  that  the  court  should  have  instructed  the  jury,  as 
requested. 

Hebard  4"  Martin,  for  defendant,  insisted,  that,  upon  the  plea  of 
tender  the  affirmative  of  the  issue  was  upon  the  defendant,  and  that 
this  gave  the  defendant  the  right  to  rest,  after  having  made  a  prima 
facie  case,  and  then  to  rebut  the  testimony  introduced  by  the  other 
party ;  thut  the  decision  of  the  court  upon  this  question  was  a  matter 
of  discretion,  not  subject  to  revision, — citing  Pingry  t.  Washburn, 
1  Aik.  264,  and  Clayes  et  al.  v.  Ferns  et  el.  10  Vt  112 ;  and  that 
whether  the  salt  tendered  answered  the  contract  depended  opon  its 
intrinsic  value,  and  not  upon  the  reputation  of  the  kind. 
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The  opinion  of  the  court  was  delitered  by 

Poland,  J.  This  case  presents  two  qnestions  for  our  considers* 
tion; — 1,  As  to  the  regularity  of  permitting  the  defendant  to  intro* 
duce  farther  evidence  to  support  his  defence,  arising  under  his  spe- 
cial pleas,  after  that  defence  had  been  attacked  and  attempted  to  be 
orerthrown  by  evidence  of  the  plaintiff; — ^2,  As  to  the  correctness 
of  the  charge  of  the  court  to  the  jury. 

Although  there  are  certain  established  rules,  which  have  obtained 
in  the  process  of  trying  causes  before  a  jury,  and  in  the  order  of  in- 
troducing the  evidence  of  witnesses,  yet  these  rules,  for  the  most 
part,  are  but  rules  of  practice,  and  are  considered  as  under  the  con« 
trol  of  the  court,  and  subject  to  be  yaried  in  the  exercise  of  a  sound 
judicial  discretion  ;  so  that  a  departure  from  the  ordinary  rules,  in  the 
course  of  a  trial,  or  a  refusal  to  grant  such  indulgence  to  a  party  on 
request,  cannot  properly  be  made  a  ground  of  error.  Of  this  class 
are  the  rules  as  to  the  order  of  introducing  the  evidence,  and  also 
as  to  the  mode  t>f  examining  witnesses.  See  Clayts  ti  ah  t.  Ferris 
tt  a/.,  10  Vt.  113.  Hopkinson,  Adm'r,  r.  Steele,  12  lb.  582.  In- 
deed, the  constantly  rarying  circumstances,  under  which  cases 
arise,  and  the  haste  and  confusion,  which  must  frequently  be  ex- 
pected in  jury  trials,  (without  permitting  the  exercise  of  the  discre- 
tion of  the  court,)  would  often  lead  to  most  unjust  results  and  disas- 
trous consequences.  Perhaps  no  rale,  in  relation  to  proceedings  at 
jury  trials,  is  better  established,  than  that  a  party  calling  a  witness 
must  not,  in  examining  him,  put  suggestive  or  leading  questions ;— - 
yet  it  has  always  been  held,  that  such  rule  might  be  relaxed,  when- 
ever the  court  thought  justice  required  it,  and  that  the  exercise  of 
such  discretion  was  no  ground  of  error.  See  Adm*r  of  Ht^kinson 
Y.  8teeh,  ub,  sup. 

But  in  the  present  case  we  think  this  discretion  was  very  pTq>erIy 
exercised.  The  defendant  had  pleaded  the  general  issue,  and  this, 
of  course,  required  the  plaintiff  to  take  the  lead  in  the  testimony,  so 
far  as  to  establish,  prima  faeie,  his  right  of  action  against  the  de- 
fendant So  far  as  the  defendant  proposed  to  dispute  the  plaintiff's 
ri^t  to  recover  against  him,  by  directly  denying,  or  rebutting,  what 
the  plaintiff  had  thus  proved  against  him,  he  was  bound  to  do  it, 
when  the  plaintiff  rested ;  after  which,  the  plaintiff  would  have  the 
right  to  introduce  farther  testimony,  not  pnly  to  rebut  what  the  de- 
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fendant  had  proved,  but  also  to  strengthen  and  support  his  cause  of 
action,  as  first  attempted  to  be  proved ;  and  the  defendant  would  not 
again  be  permitted  to  give  farther  evidence  upon  that  point.  But 
in  the  present  case,  the  defendant,  after  the  plaintiff  had  made  out 
his  prima  facit  case  and  rested,  did  not  attempt  to  disprove,  or  re- 
but, any  fact  which  the  plaintiff  had  proved,  but  introduced  evi* 
dence,  under  his  pleas  in  bar,  to  establish  an  independent,  substan- 
tive fact,  showing  a  discharge  of  the  claim,  which  the  plaintiff  had 
proved  against  him.  Upon  the  issue  thus  raised  the  defendant  was 
obliged  to  take,  and  did  take,  the  affirmative;  and  we  do  not  think, 
that  upon  this  he  was  bound  to  anticipate,  what  answer  the  plaintiff 
could  or  would  make  to  it,  but  might  content  himself,  in  the  outset, 
by  establishing  such  defence  prima  facie,  with  the  same  right  to  sus- 
tain it  by  rebutting  evidence,  in  case  it  was  attacked  by  the  plaintiff, 
as  the  plaintiff  had,  as  to  the  issue,  when  the  affirmative  ground  be- 
longed to  him.  If  in  this  case  the  plaintiff,  instead  of  contradicting 
what  was  proved  by  the  defendant,  had  set  up  new  or  substantive 
matter,  such  as  a  demand  and  refusal,  he  would  again  have  had  the 
affirmative  of  the  issue,  and  the  right  again  to  rest,  upon  a  prima 
fade  showing.  In  short,  we  think  the  right  of  opening  or  closing 
the  evidence  in  a  case  does  not  belong  either  to  the  plaintiff,  or  de- 
fendant, as  such,  but  depends  entirely  upon  which  party  takes  the 
affirmative  of  the  issue,  and  that  the  right  to  rest  upon  ^  prima  facie 
showing  is  mutual,  and  belongs  as  well  to  a  defendant,  as  to  a 
plaintiff. 

2.  As  to  the  charge  to  the  jury ; — whether  the  salt  tendered  to 
the  plaintiff  by  the  defendant,  in  fulfilment  of  his  contract,  in  quan- 
tity and  quality,  was  sufficient,  or  not,  was  entirely  a  question  of 
fact,  proper  to  be  determined  by  the  jury  ;  and,  under  the  charge, 
the  jury  must  have  found  that  the  full  quantity  was  tendered,  and 
that  the  salt,  was  of  a  medittm  quality  of  the  kinds  of  coarse  salt  in 
use  at  the  time  and  place  of  the  contract,  and  was  as  good,  for  all 
the  ordinary  uses  of  salt,  as  coarse  salt  of  such  medium  quality. 
The  charge,  though  not  in  the  precise  language  of  the  plaintiff's 
request,  seems  to  us  to  comply  with  it  substantially.  If  there  is  any 
substantial  difference  between  the  plaintiff's  request  and  the  charge 
as  given,  it  is  in  respect  to  the  reputation  of  the  kind  of  salt  ten- 
dered.   We  think  the  tei).der  must  depend  upon  the  fact,  whether 
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the  salt  was  good,  and  not4]pon  the  reputation  it  sustain^  in  the 
neighborhood.  The  plaintiff  would  hardly  admit,  that  his  note 
might  be  paid  in  an  article  really  worthless,  because  at  the  time  the 
note  was  given  it  was  reputed  to  be  the  verj  best  article  of  the  kind, 
that  could  be  found ;  but  such  must  necessarily  be  the  result,  if  his 
doctrine  is  sustained.  The  charge  of  the  court,  as  we  think,  met 
all  that  part  of  the  plaintiff's  request  which  he  had  any  right  to 
claim,  and  gave  the  plaintiff  the  full  benefit  of  the  law  upon  his 
case.  Judgment  affirmed. 


Richard  Downing  v.  Perlet  Roberts. 

A  collector  of  taiee  cannot  jnitiry  the  tmkiog  of  property,  merely  by  showing  a 
regslar  tax  bill  and  warrant,  bat  most  show  aU  the  previous  proceedings  to 
haye  been  legal. 

When  the  time,  within  which  die  listerB  are  reqnired  by  law  to  retnra  the  list  to 
the  town  clerk,  as  finished,  has  elapsed,  and  the  list  has  been  retamed,  it  then 
becomes  the  basis  of  taxation  for  the  ensning  year,  and  neither  the  listers,  nor 
the  selectmen,  nor  any  other  person,  has  any  legal  power  to  make  any  altera- 
tions in  the  bill,  nor  any  additions  to  it 

The  law  reqnires  all  the  taxable  property  of  the  inhabitants  of  a  town  to  be  put 
into  the  list  each  year;  and  in  this  respect  there  is  no  difference  between  real 
and  penwnal  estate.  Each  list  most  be  perfect  in  itself,  withoot  reference  to 
any  former  list;  and  no  taxes  can  be  assessed  sgainst  a  person,  either  for  real 
or  perwnal  property,  nnless  sach  property  be  inserted  in  the  carrent  Tut,  in 
force  as  the  basis  for  taxation  for  that  year. 

Trespass  for  taking  fire  sheep.  Plea,  the  general  issue,  with 
notice,  that  the  defendant  would  justify  the  taking  as  collector  of 
taxes  for  the  town  of  Washington.  Trial  by  jury,  December  Term, 
1848, — Redfield,  J.,  presiding. 

On  trial,  after  the  plaintiff  had  proved  the  taking  of  the  sheep  by 
the  defendant,  and  their  talue,  the  defendant  gave  evidence  tending 
to  prof  e,  that  he  was  cdlector  of  taxes  in  the  town  of  Washington 
in  1846 ;  that  on  the  twenty  second  day  of  November,  1845,  the 
town  voted  to  raise  a  tax  of  $1350,00;  that  the  plaintiff  had  a  list 
56 
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in  town  in  1845,  amounting  to  910,08,  upon  which  he  was  liable  to 
pay  taxes ;  that  state  and  town  taxes  were  assessed  thereon,  and  rate 
bills  and  warrants,  in  due  form,  delivered  to  the  defendant,  as  col- 
lector ;  and  that  the  defendant  distrained  and  sold  the  sheep  in 
question,  by  virtue  of  said  warrants.  The  defendant  also  gave  in 
evidence  the  grand  lists  of  the  town  for  the  years  1842,  1843  and 
1844,  from  which  it  appeared,  that  the  plaintiff  had  real  estate^  set 
in  the  list  of  1842  at  910,08,  and  that  the  same  real  estate  was  set 
in  the  list  against  the  plaintiff's  name,  at  the  same  sum,  in  1843 
and  1844 ;  and  the  defendant  also  gave  evidence  tending  to  prove, 
that  there  had  been  no  conveyance  of  said  real  estate  by  the  plain* 
tiff  since  1842. 

The  plaintiff  then  gave  evidence  tending  to  prove,  that  when  the 
grand  list  of  the  town  for  the  year  1845  was  returned  to  the  town 
clerk's  office,  on  the  first  Monday  in  December,  it  was  signed  by 
but  two  of  the  listers,  and  that  none  of  the  listers  were  then  sworn 
to  their  certificate  upon  the  list,  and  that  one  of  them  was  not 
sworn  until  after  the  sale  of  the  sheep  by  the  defendant. 

The  plaintiff  also  gave  evidence  tending  to  prove,  that  when  the 
said  list  was  deposited  in  the  town  clerk's  office,  as  completed,  the 
name  of  the  plaintiff  was  not  upon  it,  and  that  there  was  no  list 
against  him  and  several  other  persons,  when  the  rate  bill  was  made 
out  and  delivered  to  the  collector ;  that  the  full  amount  of  money, 
TOted  to  be  raised  as  a  town  tax,  was  assessed,  by  the  selectmen,  on 
the  list  as  first  made,  without  any  tax  against  the  plaintiff  and  the 
other  persons,  whose  names  were  omitted  upon  the  list ;  that  after 
the  annual  town  meeting  in  March,  1846,  and  about  the  first  of 
April,  1846,  the  names  of  the  plaintiff  and  of  the  several  other  per- 
sons, whose  names  had  been  omitted,  were  inserted  in  the  list, 
either  by  the  selectmen,  or  by  one  or  more  of  the  listers  for  the  pre- 
vious year,  with  an  amount  set  against  their  names  respectively  as 
their  lists ;  and  that  one  of  the  selectmen  inserted  the  names  of  the 
same  persons,  including  the  plaintiff,  in  the  rate  bills,  which  had 
been  previously  delivered  to  the  collector,  and  put  against  the  plain- 
tiff's name  the  amount  of  tax,  for  the  payment  of  which  the  sheep 
were  distrained,  and  took  the  collector's  receipt  for  the  amount  of 
such  addUional  taxes,  in  addition  to  the  receipt  executed  by  the 
coUector  at  the  time  the  rate  bill  was  first  delivered  to  him. 
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The  plaiatiff  insisted,  that,  unless  the  certificate  attached  to  the 
list  were  sworn  to  at  the  time  the  list  was  deposited  in  the  town 
clerk's  office,  as  completed*  the  list  was  roid,  and  that  the  defend- 
ant could  not  justify  selling  the  sheep  in  question  upon  a  tax  made 
on  such  list,  even  if  there  had  then  been  a  list  thereon  against  the 
plaintiff;  that  when  the  list  had  been  deposited  in  the  town  clerk's 
office,  as  completed,  the  power  of  the  listers  over  it  had  ceased,  and 
thej  had  no  right,  at  any  time  thereafter,  to  add  to  the  list,  or  to 
insert  the  names  of  other  persons  therein,  even  before  the  next  an- 
nual meeting;  that  any  interference,  by  those  who  had  been  listers, 
ailer  others  hkd  been  chosen,  with  the  list  on  which  taxes  had  al- 
ready been  assessed,  was  unauthorized  by  law,  and  that  all  taxes, 
assessed  on  such  list,  so  made  up,  were  void  ;  and  that  adding  other 
names  and  lists  to  the  town  tax  bill,  and  assessing  taxes  thereon, 
afler  the  full  amount  voted  by  the  town  had  been  assessed  on  the 
list,  was  unauthorized  and  void. 

But  the  court  decided,  pro  forma^  that  the  certificate  of  the  list- 
ers and  oath  were  sufficient,  and  that  the  selectmen  might  correct  a 
mistake  in  the  grand  list,  even  afler  other  listers  were  chosen,  and 
that  the  rate  bills  and  warrants  were  a  sufficient  justification  to  the 
defendant  for  selling  the  sheep  in  question,  and  directed  the  jury  to 
return  a  verdict  for  the  defendant.     Exceptions  by  plaintiC 

J.  L,  Buck  for  plaintiff. 

A  regular  tax  bill  and  warrant  are  not  of  themselves  a  sufficient 
justification  to  a  collector,  for  distraining  prq>erty.  He  must  show« 
that  all  the  previous  proceedings  were  legal.  CoUamer  v.  Drury^ 
16  Vt.  674.  Henry  v.  Chester,  15  lb.  460.  The  proceedings  were 
defective  in  this  case; — 1.  Because  the  grand  list  was  not  sworn  to 
by  the  listera,  when  deposited  in  the  town  clerk's  office,  as  com- 
pleted. See  Acts  of  1841,  p.  16,  sec.  19.  2.  When  the  tax  was 
assessed  by  the  selectmen,  agreeably  to  the  vote  of  the  town,  there 
was  no  list  against  the  plaintiff, — none  having  been  returned  to  the 
town  clerk's  office  on  the  first  Monday  in  December,  as  required  by 
law.  Acts  of  1842,  p.  7,  sec.  11.  3.  Neither  the  listers  of  the 
previous  year,  nor  the  selectmen,  had  any  right  to  alter  the  grand 
list  When  a  grand  list  is  completed  and  deposited  in  the  town 
clerk's  office,  it  remains  there,  to  goyern  the  selectmen  in  the  as* 
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•essment  of  taxes,  until  anotber  list  is  completed.  Htnry  r.  Edicn 
ei  al,,  2  Vt  499.  4.  The  fact,  that  the  plaintiff's  list  was  on  real 
estate,  which  was  appraised  in  1842,  does  not  care  the  defect ;  for 
it  is  as  much  the  duty  of  the  listers  to  insert  the  real  estate  in  the 
list  every  year,  as  it  is  to  appraise  it  once  in*  five  years.  Acts  of 
1841,  p.  14,  sec  14. 

Hehard  4*  Martin  for  defendant 

1.  The  law  does  not  specify  the  time,  when  the  certificate  of  the 
listers  shall  be  sworn  to ;  if  it  be  done  before  the  taxes  are  assessed, 
it  is  sufficient. 

2.  The  plaintiff's  list  consisted  only  of  real  estate.  Real  estate 
stands  at  its  valuation  for  five  years ;  and  .the  case  finds,  that  the 
plaintiff  was  alssessed  for  land  in  1842,  at  $10,08,  which  is  the  sum, 
upon  which  this  tax  was  made,^and  that  he  is  still  the  owner  of  the 
same  land.  The  statute  of  1841,— Acts  of  1841,  p.  15,  $  18,— 
after  prescribing  the  mode  for  ascertaining  and  making  up  the  list 
of  real  estate,  provides,  that  the  valuation  so  ascertained  "  shall  be 
the  list,  upon  which  state  taxes  shall  be  made  for  the  five  succeed- 
ing years."  So  far  as  the  real  estate  is  concerned,  the  list  is  made 
for  five  years ;  and  it  is  entirely  immaterial  how  it  is  kept,  or  re- 
ferred to.  The  plaintiff  having  no  personal  estate,  this  real  estate 
was  his  "  list ;"  nothing  more  was  to  be  done ;  it  stood  for  five 
years ;  and  it  was  no  better,  and  no  worse,  for  being  brought  for- 
ward into  a  new  book  each  year.  It  was  therefore  entirely  immate- 
rial by  whom  or  when  his  list  was  brought  forward.  Nor  does  it 
make  any  difference,  when  the  plaintiff's  tax  was  made  out  and  in- 
serted in  the  rate  bill ;  the  time  of  doing  it  is  not  of  the  essence  of 
the  transaction. 

3.  A  warrant  and  rate  bill,  legal  upon  their  face,  are  sufficient  to 
justify  a  collector.  Wilcox  v.  Sherwin,  1  D.  Ch.  72.  The  case  of 
Waters  v.  Davies,  4  Vt.  601,  does  not  controvert  this  position,  after 
establishing  the  fact,  that  the  plaintiff  had  a  list.  Dillingham  v. 
8now  et  al.,  5  Mass.  559. 

The  opinion  of  the  court  was  delivered  by 

Poland,  J.  The  views  we  entertain  in  this  case  render  it  anne> 
cessary  for  us  to  express  opinions  upon  all  the  points,  which  have 
been  raised  and  discussed  at  the  bar. 
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The  defendant  insiflta,  in  the  first  place,  that,  inasmuch  as  he 
acted  under  a  rate  bill  and  warrant  legal  opon  its  face,  they  famish 
a  sufficient  justification  to  him  for  taking  the  property  of  the  plain- 
tilE  This  doctrine  has  been  denied  by  repeated  decisions  in  this 
statey-^specially  by  the  recent  case  of  Coilamsr  r,  Drury,  16  Vt. 
£74,  where,  in  an  action  similar  to  this,  it  was  expressly  decided, 
that  a  coUecCor  could  not  justify  the  taking  of  property,  merely  by 
showing  a  regular  tax  bill  and  warrant,  but  must  show  ail  the  pre* 
rious  proceedings  to  ha?e  been  legal. 

It  was  said  by  the  court,  in  the  case  of  Henry  ▼.  Chester,  15  Vt. 
460,  that  the  legality  of  a  tax  would  not  be  afiected  in  consequence 
of  any  mere  circumstantial  error,  or  defect,  in  the  making  up  the 
list,  or  in  consequence  of  any  error  of  judgment,  in  the  listers,  in 
determining  any  question  resting  wHhin^|^^|iiUmate  discretion ; 
and  in  the  soundness  of  those  ^j^f^^^^^w^Jl^gi^W  '^  ^  farther 
decided,  in  the  same  case,  that^"  ilpnndispensamelo  the  legality 
of  any  tax,  imposed  by  a  town,  tikt  if  QhP'lM  itjWnlljy  made  upon 
a  list  of  the  polls  and  rateable  estm^K  weMU^mDitan  A  in  substan- 
tial and  hofuijide  compliance  wi^%the  reiujuu^^Hr^  Jfte  statute;" 
and  we  are  equally  satisfied  with  wJinffiS&  oftyslast  proposi- 
tion. This  leads  us  to  examine  themlpM||MSStion  in  this  case, 
riz.,  had  the  plaintiff  any  legal  list  in  the  town  of  Washington,  up- 
on which  the  taxes  in  the  hands  of  the  defendant  against  him  could 
he  assessed  ?  If  he  had  not,  clearly  the  justification  set  up  by  the 
defendant  must  fail. 

The  exceptions  state,  that  the  plaintiff  gave  evidence  tending  to 
prove,  that  when  the  listers  returned  the  list  to  the  town  clerk's 
office,  in  December,  1845,  as  complete,  as  required  by  the  statute, 
the  names  of  the  plaintiff  and  several  other  persons  were  not  upon 
the  list,  and  that  when  the  tax  bill  and  warrant  were  made  out  and 
delivered  to  the  officer  for  collection,  they  contained  no  taxes 
against  the  plaintiff  and  those  other  persons,  and  that  about  the  first 
of  April,  1846,  either  the  selectmen,  or  one  of  the  former  listers,  in* 
serted  the  names  of  the  plaintiff  and  those  other  persona  in  the  list, 
and  also  in  the  rate  bill ; — and  for  tlie  purpose  of  deciding  the  ques- 
tion, we  are  to  consider  those  facts  as  proved. 

The  eleventh  section  of  the  statute  of  1842,  in  reference  to  the 
grand  list,  requires  the  listers  to  complete  and  return  the  list,  as 
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finished,  to  the  town  clerk,  on  or  before  the  first  Monday  in  Decem- 
ber in  each  year ;  and  although  in  the  case  of  Henrf  t.  Chester  a 
doubt  was  expressed,  whether  the  list,  or  taxes  raised  upon  it,  would 
be  void,  merely  because  the  listers  might  neglect  to  return  the  list 
to  the  town  clerk's  office  until  after  the  required  day,  (upon  which 
question  we  give  no  opinion,)  yet  we  think,  when  the  time  has 
elapsed,  and  the  list  has  been  returned  as  completed  by  the  listers 
to  the  town  clerk,  that  it  then  becomes  the  basis  of  taxation  for  the 
ensuing  year,  and  that  neither  the  listers  themselyes,  nor  the  select- 
men, nor  any  other  person,  has  any  legal  power  to  make  any  altera- 
tions in  such  list,  or  to  make  any  additions  thereto.  If  it  may  be 
altered  or  added  to  after  such  time,  it  may  be  d(Mie  at  any  time  dur- 
ing the  year ;  and  instead  of  the  permanent  and  certain  basis  of 
taxation,  thus  open  and  public  to  all  concerned,  the  whole  matter 
would  be  thrown  into  uncertainty  and  confusion,  and  the  whole 
object  of  the  law,  in  its  numerous  and  careful  provisions,  entirely 
lost. 

It  is  very  strenuously  urged,  however,  by  the  learned  counsel  for 
the  defendant,  that,  inasmuch  as  the  property  set  in  the  list  to  the 
defendant  was  real  estate,  which  was  apprised  and  set  to  him  in  the 
list  of  1842,  and  also  in  the  lists  of  1843  and  1844,  the  plaintifi'had 
a  legal  list  in  the  town,  upon  which  taxes  might  be  assessed  against 
him,  although  his  name  did  not  appear  in  the  list  of  1845,  upon 
which  these  taxes  were  assessed.  But  we  think  this  view  wholly 
unsound,  and  in  direct  conflict  with  the  various  provisions  of  the 
statute  on  this  subject.  The  law  requires  all  the  taxable  property 
of  the  inhabitants  to  be  put  into  the  list  each  and  every  year ;  and 
in  this  respect  there  is  no  difierence  between  real  and  personal  es- 
tate. The  only  difference,  in  relation  to  making  up  the  list  upon 
the  two  species  of  property,  is  this,  that  while  all  personal  estate 
undergoes  a  valuation  each  year,  real  estate,  being  fixed  and  perma- 
nent in  its  character,  and  less  fluctuating  in  value,  is  only  valued 
every  fifth  year,  and  is  to  be  set  in  the  list  each  year  after,  to  who* 
ever  may  be  its  owner  at  that  time,  at  that  valuation,  subject  to  cer- 
tain additions  for  improvements  and  deductions  for  loss.  There  is 
never  but  one  legal  list  in  existence  at  the  same  time,  which  is  the 
current  list  for  the  year ;  and  it  is  very  evident,  that  the  legislature 
intended  such  list  to  be  complete  and  perfect  in  itself,  without  refer- 
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enee  to  anj  other  or  former  list,  and  that  it  should  show  upon  its 
face  all  who  were  liable  to  taxation  for  that  year,  and  the  amount  of 
each  inhabitant's  list 

The  law  in  relation  to  the  appraisal  of  real  estate  merely  provides, 
that  the  Talaation  shall  be  the  same  for  five  years ;  not  that  it  shall 
be  set  in  the  list  to  the  same  person  during  that  period;  but  if  it  be 
true,  that  the  list  for  the  year  of  the  appraisal  of  real  estate  is  to  be 
the  list  for  the  five  succeeding  years,  as  to  the  real  estate,  then  the 
taxes  must  be  paid  by  the  same  person,  who  owned  it  when  ap- 
praised. As  we  view  the  law,  on  the  first  Monday  in  December, 
each  year,  the  list  of  the  previous  year  becomes  entirely  null  and 
inoperative  as  a  grand  Ustf  or  basis  of  taxation,  and  the  new  list 
comes  into  legal  existence,  as  a  grand  Ust,  and  no  taxes  can  there- 
after  be  legally  assessed  against  any  person,  upon  any  such  former 
list,  whether  it  be  for  real  or  personal  estate,  unless  it  be  brought 
forward  and  properly  inserted  in  the  new  list. 

For  these  reasons  we  think,  that,  if  the  facts,  which  the  plaintiff's 
evidence  tended  to  prove,  were  established,  the  plaintiff  had  no  legal 
list  in  the  town  of  Washington,  at  the  time  the  taxes  in  question 
were  assessed  against  him,  and  that  therefore  the  taxes  were  void, 
and  furnish  no  justification  to  the  defendant,  the  collector,  and  that 
the  court  below  should  have  adjudged  accordingly. 

The  judgment  of  the  county  court  is  reversed  and  a  new  trial 
granted. 


Town  of  Brookfield  v.  Town  of  Braintrek. 


The  parties  to  an  appeal  from  an  order  of  removal  of  a  paoper,  which  wai  pend- 
ing in  the  county  court,  agreed,  that  the  rait  ihonid  be  dieeontinned,  and  that 
the  defendants  shonld  pay  to  the  plaintifli  the  "costs"  which  had  accrued. 
flUtf,  that  this  did  not  inclnde  the  eipense  of  maintaining  the  panper  after  the 
Older  of  removal  was  made,  and  while  the  panper  conld  not  be  removed  by 
reason  of  sickness  ;  hot  that  the  plaintiffs  were  entitled  to  haTO  allowed  to 
them  the  costs  and  expenses  of  the  coort  of  inqniry,  the  eipenses  of  the  agent 
in  preparing  the  svit  for  trial,  and  their  costs  and  ooaasel  fees  m  coart. 
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Appeal  from  an  order  of  removal  of  a  pauper,  made  by  two  jos> 
tices  of  the  peace,  pursuant  to  the  statute.  While  the  appeal  waa 
pending  in  the  county  court  the  parties  agreed,  that  the  suit  should 
be  discontinued,  and  that  the  defendants  should  pay  to  the  plaintiff's 
the  "  costs"  which  had  accrued, — to  be  taxed  by  the  clerk.  Upon 
appeal  from  the  taxation  by  the  clerk,  the  plaintiffs  claimed  to  be 
allowed  the  costs  of  the  court  of  inquiry,  the  expenses  of  the  agent 
in  preparing  the  suit  for  trial,  the  costs  and  counsel  fees  in  coort^ 
and  the  expenses  of  maintenance  and  medical  care  for  the  pauper, 
after  the  order  of  removal  was  made,  and  while  the  pauper  was  no- 
able  to  be  removed,  by  reason  of  sickness.  The  county  court,  Jane 
Term,  1848, — ^Redfibld,  J.,  presiding, — allowed  the  bill  of  costs, 
as  claimed  by  the  plaintiffs.    Exceptions  by  defendants. 

J.  P.  Kidder,  for  defendants,  insisted,  that  the  expenses  claimed 
were  not  a  proper  item  of  ''  cost,"  but  that  the  plaintiff'  remedy,  to 
recover  them,  w^s  by  action  upon  the  statote,— Rev.  St.  103,  Sec.  6. 

Hehard  4*  Martin  for  plaintiffs. 

By  the  Court.  The  cost  and  expenses  incurred  about  the  pros- 
ecution of  the  appeal,  both  ordinary  and  extraordinary,  and  which 
would  have  been  taxable  in  favor  of  the  plaintiffs,  if  they  had  pre- 
vailed upon  trial,  we  think  were  properly  taxable  in  the  case,  under 
the  contract  But  the  expense  of  maintaining  the  pauper  daring 
the  pendency  of  the  appeal,  and  which,  had  the  order  been  affirmed, 
might  have  been  recovered  by  an  action  of  assumpsit,  we  think  can- 
not be  allowed,  under  this  contract. 

Judgment  reversed,  and  judgment  rendered  for  the  taxable  costs 
and  expenses  as  above  stated ;  from  which  the  defendants'  costs  in 
this  court  are  to  be  deducted,  and  execution  to  issue  for  the  balance. 
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KiMBALLi  Jewett  &  Co.  V.  Grant  Smith  and  Solon  Smith. 

If  a  creditor  levy  his  eieeation  opon  fnaamm  noavbered  by  a  moitgage,  and 
Um  d«bt  exceed  the  appraiaed  falaa  of  tbe  equity  of  redemption,  be  is  never- 
thelen  net  bound  to  levy  upon  the  entire  interest  of  the  debtor  in  the  premiae8> 
bat  may  levy,  for  a  portion  of  hia  debt,  npon  an  undivided  part  of  the  debtor'i 
intereat. 

And  it  makee  no  difference,  that  the  execntion  of  another  creditor,  for  a  portion 
ef  the  debt  contained  in  his  execution,  is  at  the  same  time  levied  npon  the  res- 
idue of  the  debtor's  interest  in  the  premises,  thus  making  the  two  creditors, 
who  have  no  common  interest  in  their  execations,  tenants  In  common  of  the 
entire  equity  of  redemption. 

Ejectment.  Plea,  the  general  issue^  and  trial  by  jury,  Jane 
Term^  I848,*^Reofieu>,  J.,  presiding. 

On  trial,  the  plaintiffs^  to  prove  title  in  themselves  to  the  demand* 
ed  premises^  gave  in  evidence  the  levy  of  an  execution  thereon  in 
their  favor.  It  appeared,  tl^t  the  premises  were  subject  to  a  mort* 
gage,  and  that  the  debt,  contained  in  the  execntion,  was  greater 
than  the  appraised  valne  of  the  debtor's  equity  of  redemption  in  the 
premises,  and  that  the  execution  was  levied,  for  a  portion  ot  the' 
debt,  npon  an  undivided  portion  of  the  debtor's  interest  in  the  entire 
premises.  It  also  appeared,  that  another  creditor  of  the  same  debtor, 
having  an  execution  against  him,  levied  his  execution,  for  a  portion 
of  his  debt,  upon  the  residue  of  the  debtor's  interest  in  the  premises. 
The  defendants  insisted,  that  the  levy  of  the  plaintiff's  execution 
was  defective  and  conveyed  no  title.  The  court  overruled  the  ob- 
jection and  rendered  judgment  for  the  plaintiff.  Exceptions  by  de» 
fendants. 

8.  Austin  for  defendants. 

Parker  for  pUdntiffii. 

By  the  Court.    The  objection,  that  this  levy  is  not  upon  the 

land,  but  upon  a  mere  abstraction,  described  as  the  debtor's  equity 

of  redemption,  if  it  is  understood  by  th0  court,  is  certainly  not  sound. 

The  levy  is  upon  the  debtor's  *'  right  in  equity  of  redeeming  oertanp 

57 


Digitized  byCjOOQlC 


460  ORANQE  COUNTY. 


Hatch  •.  Hatch,  Adm'r. 


premises,"  described  by  metes  and  bounds.  It  certainly  does  not 
ocoar  to  us,  how  the  estate  of  the  debtor  could  bt  more  iotelligibly 
described.  This,  is,  so  far  as  we  know^  the  usuaJ  mode  of  describ- 
ing SDcb  property,  when  le?ied  upon. 

The  objection,  that  the  levy  makes  different  creditors  tenants  in 
common  in  the  equity  of  redemption,  and,  in  case  the  debtor  re- 
deems the  premises  by  paying  the  debt  to  the  mortgagee,  that  he, 
also,  will  become  a  tenant  in  common  with  them,  is  an  objection, 
also,  that  applies  to  all  levies  upon  the  equity  of  redemption  in 
mortgaged  premises,  where  more  than  one  creditor  levies  upon  the 
same  equity.  It  cannot  be  otherwise.  A  levy  upon  a  portion  of 
the  equity,  by  metes  and  bounds,  is  invalid,  as  has  often  been  held 
by  this  court ;  and  when  different  creditors  levy,  it  must  be  as  ten- 
ants in  common. 

AH  that  is  peculiar  in  the  ease  is,  that  only  a  portion  of  each  ex- 
ecution is  levied.  But  we  see  no  objection  to  this,  if  the  creditors 
so  choose ;  but  if  levied  upon  land  in  fee,  the  levy  of  each  execu- 
tkui  most  be  upon  a  separate  portion  of  Jand,  by  metes  and  bounds, 
as  was  held  in  this  case  at  the  last  term.  But  here  it  could  only  be 
done  in  this  mode ;  and  if  the  creditors  choose  so  to  divide  the  es- 
tate between  them,  we  see  no  objection. 

Judgment  affirmed. 


GiLBSRT  H.  Hatch  o.  Amos  S.  Hatch,  Administrator  of  Ephkaim 

Hatch. 

Hw  kindred  of  the  half  blood,  on  the  mother's  side,  inherit  eqaaUy,  in  this  state, 
with  the  kindred  of  the  whole  blood,  in  the  same  degree. 

If  a  penon  die,  leaving  no  widow,  issne,  father*  mother,  brother,  or  sister  livng, 
but  leaTing  sarviTuig  him  children  of  bis  deceased  brothers  and  sisters,  and  also 
grand  children  of  deceased  brothers  and  sisters,  whose  parents  are  also  dead, 
his  esUte  mast  be  divided  equally  among  all  the  children,  who  are  living,  of  hia 
deeeased  brothers  and  sistera,  to  the  exclusion  of  the  grand  children,— the  case 
eomuig  whhia  the  6ftb  rale  for  the  diatribation  of  estates  m  chap.  52,  sec  1,  ef 
ths  Revised  Siatalar. 
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The  term  "  rdoHvei,'*  u  used  in  the  fifth  nile  lor  the  ittitribotioii  of  eotateo, — 
Eov.  St.  392k — relates  oalj  to  tnch  relatiTea  aa  are  specifioallj  named  m  the 
fonrth  rQle>  and  does  not  have  reference  to  the  words  ^*rtprt$€ntaiiv98  of  any 
deciated  brother  and  iUter,**  used  in  that  rule.  That  rnle  was  intended  to 
apply  to  cases,  where  some  of  the  brothers  and  sisters  were  still  living,  and  not 
to  casea,  where  thej  had  all  proviooaly  deceased.* 

Afpsal  from  the  probate  coart.  Upon  the  Bettlement  of  the  ad- 
mioiftrator's  acconnt,  there  waa  found  in  his  hands  the  sum  of 
96588,20,  to  be  diatriboted  among  the  legal  heirs  of  the  intestatet 
Epbraim  Hatch.  It  appeared,  that  the  intestate  died,  leaving  no 
issue,  widow,  fiitber,  mother,  brother,  or  sister,  and  that  the  nearest 
of  kin,  sarvinng  htm,  were  the  representatives  of  his  deceased 
brothers  and  sisters.  The  mother  of  the  intestate,  at  the  time  of  her 
marriage  with  the  father  of  the  intestate,  was  the  widow  of  one  Stark- 
weather, then  deceased,  by  whom  she  had  issue,  then  living,  brothers 
and  nsters  of  the  half  blood  of  Epfaratm  Hatch,  the  intestate ;  but  all 
the  brothers  and  sisters  or  the  half  blood  died,  previous  to  the  de» 
cease  of  the  intestate,  leaving  issue,  some  of  whom  were  living  at 
the  time  of  his  decease.  It  also  appeared,  that  some  of  the  children 
of  the  brothers  and  sisters  of  the  intestate  died^  previous  to  his  de- 
cease, leaving  issue  who  are  still  surviving. 

The  probate  court  ordered,  that  the  estate  should  be  distributed 
among  the  next  of  kin  of  the  intestate,  in  equal  degree,  in  equal 
shares  per  capita^  and  that  the  corresponding  surviving  representa* 
tives  of  the  intestate's  brothers  and  sisters  of  the  half  blood,  in  equal 
degree,  should  be  included  in  this  distribution.  From  this  decree 
Gilbert  M.  Hatch,  claiming  to  be  aggrieved  thereby,  appealed. 

The  county  court,  December  Term,  1848, — Redfield,  J.,  pre- 
siding,— affirmed,  pro  forma,  the  decree  of  the  probate  court. 
Exceptions  by  appellant. 


•  These  rales  are  in  these  words, — **  Fonrth.  If  he  shall  leave  no  israe,  aor 
widow*  nor  father,  his  estate  shall  descend,  in  eqnal  shares,  to  his  brothers  and 
sisters,  and  to  the  legal  representatives  of  any  deceased  brother  or  sister;  and  if 
his  mother  be  living,  she  shall  have  the  same  share  as  a  brother,  or  sister.  FiAh. 
If  none  of  the  relatives,  above  named,  shall  snrvive  the  deceased  person,  his  es- 
tate shall  descend,  in  eqnal  shares,  to  the  next  of  Idn,  in  eqnal  degree;  bat  no 
persoii  shall  be  entitkdft  by  right  of  repnsentation,  to  the  shares  of  aoeh  nest  of 
hin,  who  shall  have  died. 
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L,  B.  Vilas  for  appellant 

1.  The  probate  court  erred^  in  deciding  that  the  relatives  of  the 
half  blood  were  entitled  to  a  share  in  the  distribution.  There 
should  be  a  distinction  between  relatives  of  the  half  blood  who  have 
the  same  father  and  those  having  the  same  mother ;  and  we  insist, 
that  the  statute  of  this  state  should  receive  such  a  construction.  If 
the  intestate  had  died  before  the  death  of  his  father^  his  property 
would  have  been  inherited  by  his  father,  and  then,  upon  the  death 
of  his  father,  the  property  would  have  descended  to  his  children,  and 
the  children  of  the  mother,  by  her  former  husband^  would  have  in- 
herited none  of  it.     1  Sw.  Dig.  116.    4  Kent  389, 399. 

2.  The  probate  court  erred  in  making  the  distribution  per  capita^ 
instead  of  per  stirpes.  The  fourth  clause  of  our  statute  of  distri- 
bution,— Rev.  St  293, — names  the  legal  representatives  of  brotfaera 
and  sisters ;  and  the  fifth  clause  says,  "  if  none  of  the  rdatives 
abo9€  named  shall  survive  the  deceased  person,''  his  estate  shall  de- 
scend in  equal  shares  to  the  next  of  kin  in  equal  degree.  We 
maintain,  that  the  true  construction  of  the  statute  will  distribute  an 
estate  per  stirpes,  as  long  as  there  are  any  legal  representatives  of 
a  brother  or  sister,  or,  at  all  events,  among  brothers'  and  sisters' 
children.  4  Kent  388,  398.  Maxwell  v.  Seney,  5  Har.  d^  J.  2a 
1  N.  Y.  Rev.  St  742.  Jackson  v.  Thtmum,  6  Johns.  322.  Dag* 
gett  v.  Slack  ei  al,  8  Met.  450.  TiUinghast  v.  Cook  et  al,  9  lb. 
143. 

Peck  4*  Colby  and  Hehard  ^  Martin  for  defendant 
It  is  clear,  that  the  grand  children  of  the  brothers  and  sisters  of 
the  intestate ;  their  parents  being  dead,  are  not  entitled  to  a  distri* 
bution  in  the  estate,  if,  as  we  think,  the  case  comes  within  the  fifth 
rule  of  our  statute  of  distributions.  By  this  rule,  there  being  no 
issue,  father,  widow,  brother,  or  sister,  the  estate  must  descend,  in 
"  equal  shares"  to  the  next  of  kin.  But  the  grand  children,  in  this 
case,  are  not  next  of  kin.  And  it  is  equally  clear,  under  this  rule, 
that  the  distribution  is  to  be  made  per  capita:  othenfise  it  might 
not  be  in  *'equal shares" 

But  does  the  case  come  within  rule  fifth?  The  language  of  that 
rule  is,  that  "  if  none  of  the  relatives  above  nawud  survive  the  de» 
ceased  person,"  then  resort  to  next  of  kin.  The  relatives  above 
namedj  in  rule  fourth^  zxe  issue^  widow,  father^  brother,  sister  and 
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mother, — nnlefls  the  words  "  legal  representatives  of  any  deceased 
brother  or  sister"  are  to  be  included  among  "relatives  above 
named ;"  but  sucb  is  not  the  natural  sense  of  the  words,  nor  the  ob* 
vions  meaning  of  the  reference.  It  would  seem,  that  the  statute  al« 
lows  representation  among  collaterals  only  when  an  estate  is  divided, 
under  role  fourth,  to  brothers  and  sisters  living  and  represcniaiives  of 
A  deceased  brotheri  or  sister ;  but  if  no  brother  or  sister  is  living, 
then  the  next  of  kin  are  resorted  to,  instead  of  legal  representatives. 
2  Kent  342.  2  Bl.  Com.  218.  Quinb^^  v.  Biggins,  2  Shep.  310. 
Pett  V.  Put,  1  Salk.  250. 

The  probate  court  decreed  in  accordance  with  the  statute,  that 
the  relatives  of  the  half  Uood  should  inherit  equally  with  those  of 
the  whole  blood,  in  the  same  degree.  Rev.  St.  292,  §  2.  Nor  does 
it  make  any  difference,  whether  the  half  blood  comes  from  the  fathr 
er,  or  mother.  The  exclusion  of  the  half  blood  by  the  common 
law  was  founded  upon  no  such  consideration. 

The  opinion  of  the  court  was  delivered  by 

PoLiLNn,  J.  This  is  an  appeal  from  a  decree  of  distribution,  or« 
dered  to  be  made  by  the  probate  court,  of  a  portion  of  the  estate  of 
the  intestate  to  certain  persons,  as  the  legal  heirs  to  said  estate. 
Epbraim  Hatch  died  intestate,  leaving  no  issue,  widow,  father,  moth* 
er,  brother,  or  sister.  His  nearest  surviving  relatives  were  children 
of  his  deceased  brothers  and  sisters,  some  of  the  whole  and  some  of 
half  blood,  and  grand  children  of  some  of  his  deceased  brothers  and 
sisters,  the  parents  of  said  grand  children  having  also  deceased  be* 
fore  the  intestate.  The  probate  court  decreed  the  estate  to  the  chil<p 
dren  of  the  intestate's  brothers  and  sisters,  both  of  the  whole  and  of 
the  half  blood,  equally,  and  excluded  the  grand  children.  The  le- 
gality of  this  decree  now  comes  before  us  for  decision. 

The  appellant  contends,  that  this  decree  was  erroneous  in  the  fol* 
lowing  particulars ;  ].  He  contends,  that  the  children  of  the  broth* 
ers  and  sisters  of  the  half  blood  should  have  been  excluded  in  the 
distribution.  2.  That  the  estate  should  have  been  distributed  among 
the  children  per  stirpes,  as  their  parents  would  have  taken,  if  living, 
and  not  in  equal  shares,  or  per  capita.  3.  That  the  grand  children 
of  any  deceased  brother  or  sister  should  have  taken  the  share,  which  * 
jtbeir  grand  parent  would  have  taken  if  living. 
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These  qaestions  nrost  all  depend,  for  decision,  upon  what  shall  be 
deemed  the  true  constraction  of  our  statute  of  distributions.  Bj 
our  statutes  no  distinction  whatever  is  made,  in  the  descent  or  dis- 
tribution of  the  property  of  deceased  persons,  in  consequence  of  the 
manner  in  which  the  property  was  obtained,  whether  by  purchase* 
or  inheritance ;  and  all  those  diflferences,  which  obtain  in  England* 
and  in  some  of  the  states,  in  the  descent  and  distribution  of  estates 
for  those  reasons,  are  here  entirely  abrogated,  and  all  property  stands 
alike,  regardless  of  the  source  from  which  it  came. 

As  to  the  first  question  made,  of  the  right  of  the  half  blood,  we 
think  nothing  more  need  be  said,  than  to  refer  to  the  statute  on  that 
subject,  which  seems  to  be  entirely  conclusive.  That  enacts,  in  ex- 
press terms,  that ''  the  kindred  of  the  half  blood  shall  inherit  equally 
with  those  of  the  whole  blood,  in  the  same  degree ; "  and  we  see  no 
error  in  the  decree  of  the  probate  court  upon  that  ground. 

The  second  and  third  objections  seem  to  rest  upon  substantially 
the  same  ground,  and  must  both  stand  or  fall  together ; — ^that  ques- 
tion is,  whether  the  case  at  bar  comes  within  the  fourth  or  fifth  rule 
of  our  statute,  providing  the  manner  of  distribution  and  descent  of 
property  in  this  state. 

The  appellant  contends,  that  the  case  comes  within  and  must  be 
governed  by  the  fourth  rule,  and  if  so,  then  clearly  the  estate  must 
be  distributed  per  stirpes ;  and  probably  the  grand  children  must 
also  be  permitted  to  share  as  representatives  of  deceased  brothers 
and  sisters.  It  is  urged,  that  the  word  relatives,  in  the  fifth  section, 
relates  as  well  to  the  '*  representatives  of  any  deceased  brother  or 
sister,"  as  to  those  relatives,  who  are  specially  named  in  the  fourth 
section,  and  that,  until  all  such  representatives  are  exhausted,  the 
ease  must  be  consider-ed  as  within  the  fourth  section.  This  view 
does  not  appear  to  us  to  be  sound  ;  and  whether  the  construction  is 
to  be  settled  upon  strict  grammatical  grounds,  or  upon  the  more 
substantial  one  of  tlie  apparent  intent  of  the  framers  of  the  law,  the 
term  ''  relaiives "  should  be  restricted  to  such  as  are  specifically 
named  in  the  preceding  section.  The  fourth  section  provides,  in 
case  the  deceased  "shall  leave  no  issue,  nor  widow,  nor  father,  his 
estate  shall  descend  in  equal  shares  to  his  brothers  and  sisters,  and 
to  the  l^al  representatives  of  any  deceased  brother,  or  sister,"  &c. 
From  this  language  it  is  apparent,  that  this  section  was  intended  to 
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apply  to  cases,  where  some  of  the  brothers  or  sisters  were  still  liv* 
ing,  and  not  to  cases,  where  thej  had  all  previously  deceased. 

Upon  a  careful  examination  of  the  whole  of  the  provisions  of  our 
statute,  we  are  satisfied,  that  this  case  must  be  governed  by  the  fifth 
rule  instead  of  the  fourth,  and  that  the  judgment  of  the  county  court 
was  correct  The  question  is  by  no  means  free  from  difficulty,  and 
this  difficulty  is  occasioned  by  a  variation  of  the  phraseology  of  our 
Revised  Statutes  from  the  statute  of  1821,  which  was  substantially, 
if  not  literally,  copied  from  the  statute  of  32  Car.  U.,  which  has 
also  furnished  the  model  for  the  statutes  of  distribution  of  nearly  all 
the  states  in  the  union.  Where  a  rule  has  been  so  long  settled,  and 
without  any  evil  felt  under  its  operation,  we  think,  in  order  to  effect 
so  important  a  change,  language  should  be  used  clearly  evincing  a 
design  to  do  so, — which  we  are  not  able  to  discover  in  the  present 
instance.  If  the  case  comes  within  the  fifth  rule,  no  question  is 
made,  but  what  the  distribution  should  be  per  eapUa^  among  the 
children  of  the  intestate's  deceased  brothers  and  sisters,  to  the  ex- 
clusion of  the  grand  children. 

The  judgment  of  the  county  court  is  therefore  affirmed,  and  the 
clerk  will  certify  the  same  to  the  probate  court  accordingly. 


Charles  Brigham  v.  Isaac  Abbott. 

Bt  the  Court.  This  is  an  aetion  of  book  aeeount  We  think 
the  deposition  of  Bumham,  taken,  to  be  used  before  the  auditors,, 
without  notice,  and  without  filing  in  court  thirty  days,  as  required 
by  statute,  where  depositions  are  taken  to  be  used  in  tlie  county 
court,  was  properly  received.  Such  has  long  been  the  practice  in 
the  county  court,  and  we  think  the  question  has  been  decided  in 
this  court,  if  not  reported. 
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Carlos  Bancroft  and  George  P.  Riker  v.  Jvlisn  Dumas. 

The  Btatatea  of  this  State,  enacted  October  81, 1844,  and  November  8, 1846,  re- 
lating to  licennig  iankaepen  and  retaiieri»arenot  nnconstitiitional. 

It  ie  no  objection  to  the  Tatidity  of  the  statute  of  1844,  that  bj  its  provisioDs  com* 
miisionen  in  each  county  were  to  be  elected  by  the  people  each  year,  and  were 
to  haTO'the  sole  power  of  granting  Ucenses,  under  the  statnte,  and  that  a  pen* 
alty  was  hnpoaed  upon  any  penon,  who  ebonid  sell  withont  a  license.  Thai 
the  ooaunissiooers  elected  tn  the  different  eoonties  might  entertain  difierent 
views  in  relation  to  the  expediency  of  granting  licenses  generally,  and  thereby 
caose  the  statute  to  operate  differently  in  different  parts  of  the  state,  does  not 
affect  the  validity  of  the  statute. 

Neither  is  it  any  objection  to  the  validity  of  the  statnte  of  1846,  that  by  its  pro- 
visions the  power  to  grant  licenses  is  conferred  upon  the  asnstant  judges  of  the 
aeveral  county  courts,  and  that  the  froemen  of  the  state  are  to  meet  in  town 
meeting  each  year  and  vote  upon  the  subject  of  lieensef  >  and  that,  if  a  mitforily 
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of  all  the  TotM  be  in  favor  of  licensing,  the  jadget  may  grant  licenes,  bat  otber* 
wiae  not,  and  that  a  penalty  it  im|Kwed  npon  any  peraon,  who  shall  sell  withont 
license.  The  sutate  is  complete  in  itself,  as  a  law,  withont  the  act  of  the  free- 
men, and  it  is  no  objection,  that  it  Ss  made  to  depend  upon  the  eipressed  will 
of  the  people,  whether  it  shall  operate  as  an  authority  for  granting  licenses,  or 
as  a  prohibition. 

When  a  statate  imposes  a  penalty  for  doing  an  act,  it  impliedly  prohibits  the  act 
and  renders  it  illegal,  and  no  suit  can  be  based  open  snch  illegal  act. 

No  recovery  can  be  had  fi>r  spiritvoos  liqaora,  sold  in  this  state,  while  the  statute 
of  1844  was  in  force,  or  since  the  enactment  of  the  statote  of  1846,  by  one  net 
duly  licensed  to  sell  them. 

If  a  debtor  make  a  payment  npon  an  aceonnt,  and  do  not  direct  any  applieatioa 
of  it  to  be  made,  the  right  of  the  creditor  to  make  the  application  is  limited  to 
an  application  npon  snch  demands,  as  are  legal,  valid  claims,  the  payment  of 
which  can  be  enforced, — ^provided  the  creditor  hold  snch  demands. 

Book  Account.  Judgment  to  accotinl  was  rendered,  and  an  aa« 
ditor  was  appointed,  who  reported  the  facts  as  follows. 

The  amount  of  the  debit  side  of  the  plaintiff's  account,  as  allow 
ed,  was  %  497,24,  towards  which  the  defendant  had  paid  %  266,70, 
leaving  a  balance  due  to  the  plaintiffs  of  $  230,54.  But  of  the  plain- 
tiffs' account  9119,32  accrued  for  spirituous  liquors,  sold  by  the 
plaintifi  to  the  defendant  between  March  6,  1846,  and  April  9, 
1847,  during  which  time  the  plaintifis  had  no  license  to  sell  spirit* 
uous  liquors,  as  required  by  the  statutes  then  in  force.  The  auditor 
submitted  to  the  court  the  question  as  to  the  plaintifis'  right  to  re« 
cover  therefor. 

The  county  court,  November  Term,  1847, — Redfield,  J.,  pre- 
siding,—disallowed  the  plaintiffs'  charges  for  spirituous  liquors,  and 
rendered  judgment  for  the  plaintiffs  for  the  residue  of  the  balance 
due  thereon,  being  $  111,22.    Exceptions  by  plaintifis^ 

Spalding  Sf  Dean  for  plaintiffs. 

1.  The  statutes  of  this  state  of  1844  and  1846,  iti  relatioii  to  the 
selling  of  spirituous  liquors,  are  unconstitutional  and  void.  It  has 
recently  been  decided  by  the  supreme  court  of  Pennsyltania,  in 
1847,  in  the  case  of  Parker  v.  CommonufeaUh,  [lO  Law  Rep.  376,] 
that  a  statute,  authorizing  the  citizens  of  ceitaifi  counties  to  decide, 
58 


Digitized  byCjOOQlC 


458  WASHINGTON  COUNTY. 

Bancroft  v.  Domaf. 

by  ballot,  whetber  intoxicating  drinks  sbould  be  sold  in  tbose  coun- 
ties, was  wboUy  void.  The  license  law  of  Vermont,  enacted  in 
1846,  and  the  statute  of  Pennsylvania,  enacted  in  1845,  upon  which 
the  foregoing  decision  was  made,  are  substantially  the  same ;  and 
the  constitutions  df  the  two  states  are  similar.  No  power,  but 
the  legislative  body,  can  enact  laws ;  and  the  legislature  are  bound 
to  exercise  the  power,  thus  conferred  upon  them,  in  the  mode  pre- 
scribed by  the  constitution ;  and  any  law,  made  in  any  other  mode, 
is  unconstitutional  and  void.  The  people  have  no  more  constitu- 
tional right  to  decide,  by  ballot,  that  an  act  of  the  legislature  shall 
go  into  operation  as  a  law,  than  they  have  to  decide  by  ballot,  that 
an  act  of  the  legislature  shall  be  suspended  and  become  inoperative. 
Constitution,  Part  I,  art.  fi^-T,  9,  15 ;  Part  II,  art.  9,  42.  The  rep- 
resentative  cannot  transfer  his  duty,  even  to  the  whole  people ;  much 
less  can  he  to  a  portion  of  the  people.  Therefore  the  statute  of 
1846,  authorizing  the  people  of  this  state  to  decide  by  ballot,  wheth- 
er spirituous  liquors  shall  be  sold  in  the  state,  is  wholly  void.  And 
so,  also,  the  statute  of  1844,  which  authorizes  the  people  of  the  sev- 
eral counties  in  this  state  to  decide  by  ballot,  whether  commission- 
ers should  be  appointed,  who  might,  or  might  not,  as  they  chose, 
grant  licenses  to  sell  spirituous  liquors, — thereby  leaving  it  so,  that, 
while  one  county  could  obtain  licenses,  another  could  not,  as  the 
ballots  of  the  people  of  the  different  counties  might  happen  to  de- 
cide the  question,  and  which,  in  effect,  was  putting  it  into  the  hands 
of  the  people  to  say,  by  their  ballots,  that  there  should  be  no  licen- 
ses granted  throughout  the  entire  state,  and  thereby  absolutely  to 
proMhit  the  sale  of  spirituous  liquors  in  the  state, — was  equally  un- 
constitutional and  void. 

2.  The  statutes  of  1844  and  1846,  if  constitutional,  are  mere 
rtvenut  regulations,  inflicting  a  penalty  personally  on  the  seller,  for 
his  neglect  to  take  out  a  license,  in  order  more  effectually  to  secure 
the  receipt  of  the  revenue,  but  not  intending  to  prohibit  a  contract 
for  the  sale  of  such  goods.  In  the  large  class  of  cases,  in  which 
penalties  are  inflicted  for  not  complying  with  statute  regulations 
there  is  to  be  observed,  throughout,  a  clear  and  broad  distinction,  be- 
tween those  case%  where  no  licenses  can  be  granted,  and  where  the 
penalty  is  inflicted  with  the  evident  intention  of  prohibiting  absolutely 
the  traffic  in  the  articles  forbidden,  and  those  cases  where  a  license 
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may  be  granted  and  a  penalty  is  inflicted  for  a  neglect  to  take  out 
a  license,  as  prescribed  by  statute.  la  respect  to  the  first  class,  that 
is,  where  no  license  can  be  granted,  the  decisions  have  been  uniform 
for  the  last  forty  years,  and  the  reason  of  them  is  apparent  Chit, 
on  Coot  (Ed.  of  1844,)  422,  695.  Langton  t.  Hughes,  1  M.  d& 
S.  596.  Law  v.  Hodson,  11  East  300.  Foster  v.  Taylor,  3  Ner. 
&  M.  244.  Little  v.  Foole,  9  B.  d&  C.  192.  Tyson  t.  Thomas, 
McClel.  &.  Y.  119.  MitcheU  v.  Smith,  4  Dal.  269.  1  Binn.  110. 
Hunt  V,  Knickerbacker,  5  Johns.  327.  Wheeler  t.  Russell,  17 
Mass.  258.  Coombs  v.  Emery,  2  Shepl.  404.  Lyon  v.  Strong,  6 
Vt.  219.  Elkins  t.  Farkhurst,  17  Vt  105.  Rev.  St  c.  68.  Ih. 
447,  449.  In  respect  to  the  second  class  of  cases  above  named, 
that  is,  where  licenses  may  be  granted,  and  penalties  are  imposed 
for  neglect  to  take  out  a  license,  the  decisions  have  been  equally 
uniform.  The  case  of  Johnson  v.  Hudson,  11  East  180,  is  exactly 
similar  in  principle  to  the  case  at  bar,  the  property  sold,  in  that 
case,  being  tobacco.  Chit,  on  Cont  420.  Brown  et  al,  v.  Duncan, 
21  E.  C.  L.  29.  Wetherell  v.  Jones,  23  E.  C.  L.  58.  Hodgson  v. 
Temple,  1  E.  C.  L.  67.     Brooker  v.  Wood,  27  E.  C.  L.  264. 

The  supreme  court  of  South  Carolina  have  decided,  that  "  an  ac- 
count principally  for  spiritous  liquors  may  be  recovered,  although 
the  plaintiff  had  no  license  to  sell."  Herlock  v.  Riser,  1  M'Cord 
48L     Chit  on  Cont  426,  n.  1. 

The  credits  should  be  applied  generally,  to  all  the  plaintiffs*  ac- 
count Briggs  V.  Williams  et  al.,  2  Vt.  283.  Robinson  et  al.  r. 
DoolUtleetal,,  12  Wt,  246. 

J,  A.  Vail  and  B,  H,  Adams  for  defendant 

The  sales  of  liquor,  made  by  the  plaintiffs  without  a  license 
therefor,  were  violations  of  the  statute  laws  of  this  state,  and  sub- 
jected the  plainViffs  to  a  penalty  for  each  act  of  sale.  Acts  of  1844, 
p.  17,  §  14.  Acts  of  1846,  p.  19,  §  2.  Where  a  contract  grows 
immediately  out  of  and  is  connected  with  an  illegal  or  an  immoral 
act,  a  court  of  justice  will  aot  lend  its  aid  to  enforce  it  And  the 
law  is  the  same,  if  the  statute  does  not  expressly  declare  the  con- 
tract to  be  void,  but  imposes  a  penalty  for  its  violation.  Tohr  v. 
Armstrong,  4  Wash.  C.  C.  R.  298.  11  Wheaf258.  MUchellY^ 
Smith,  I  Binn.  118.    Roby  v.  West,  4  N.  H.  285.    Fray  v.  Bur- 
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hank,  10  lb.  377.  L^fon  v.  Strong,  6  Vt.  219.  Elkins  v.  Park- 
hurst,  17  lb.  105.  Hunt  et  al,  t.  Knickerbocker,  5  Johns.  327. 
Bank  of  Springfield  V.  Merrick  et  a!.,  14  Mass.  322.  Wheeler  r. 
Russell,  17  Mass.  258. 

AH  acts  of  the  legislature  are  presumed  to  be  constitational ;  and 
the  court  ought  never  to  pronounce  a  statute  to  be  otherwise,  unless 
in  a  case  where  the  point  is  free  from  doubt.  The  constitution  of 
this  state  gives  to  the  legislature  the  right  to  regulate  the  internal 
police  of  the  state,  and  to  pass  all  laws  necessary  to  the  good  order 
and  government  of  the  same.  It  also  declares,  that  "  laws  for  the 
encouragement  of  virtue  and  prevention  of  vice  and  immoralitj 
ought  to  be  constantly  kept  in  force  and  duly  executed."  Part  IT., 
sec.  41.  The  legislature,  in  obedience  to  the  injunctions  of  the 
constitution,  enacted  these  statutes,  to  prevent,  or  check,  a  traffic, 
which  is  known  to  have  a  direct  tendency  to  promote  intemperance 
and  impoverish  the  state,  to  disturb  the  public  peace  and  greatly  to 
multiply  evils  and  crimes. 

In  Maine  a  similar  statute,  under  a  constitution  substantially  like 
ours,  was  decided  to  be  constitutional.  Lunfs  Case,  6  Green! .  R. 
412. 

The  statutes  in  question,  so  fkr  as  this  case  is  concerned,  were 
completed  by  the  legislature,  and  required  no  action  of  the  people 
to  give  them  validity.  The  case  of  Parker  v.  Commonwealth,  de- 
cided recently  in  Pennsylvania,  is  not  an  authority  for  the  plaintift 
on  this  point. 

The  opinion  of  the  court  was  delivered  by 

Kellogg,  J.  This  is  an  action  of  book  account,  which  was  sub* 
mitted  to  an  auditor,  who  returned  a  special  report,  upon  which  the 
county  court  rendered  judgment  for  the  plaintiffs, — disallowing, 
however,  a  portion  of  their  account.  "  It  appears  by  the  report,  that 
a  portion  of  the  plaintiffs'  account  consisted  of  charges  for  ardent 
spirits,  sold  to  the  defendant  between  the  sixth  of  March,  1846,  and 
the  ninth  day  of  April,  1847,  amounting  to  the  sum  of  8119,32, 
during  which  time  the  plaintiffs  had  no  license  authorizing  the  sale 
of  spirituous  liquors,  as  provided  by  the  license  laws  of  1844  and 
1846.  Thi9  part  of  th^  account  was  disallowed  by  the  countj 
court. 
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The  decision  of  the  court  below  is  resisted  upon  two  grounds ; — 
1.  That  the  laws  of  1844  and  1846,  relating  to  licenses,  are  ancon- 
stitational  and  void.  2.  That  if  the  laws  are  constitutional  and 
valid,  the  sale  of  the  liquors,  without  a  license,  would  only  subject 
the  plaintiffs  to  the  penalty  imposed  by  the  statute,  and  would  con- 
stitute no  objection  to  their  recovery.  > 

If  the  acts  of  the  legislature,  which  are  now  under  consideration, 
are  clearly  repugnant  to  the  constitution,  it  becomes  the  duty  of  the 
court,  however  delicate  the  task,  to  pronounce  them  void.  But,  in 
order  to  justify  the  court  in  such  an  adjudication,  the  case  must  be 
clear  and  free  from  doubt.  The  opposition  between  the  law  and  the 
constitution  should  be  so  clear,  as  to  produce  a  settled  conviction 
of  their  incompatibility  with  each  other.  Nothing  short  of  this  will 
warrant  the  court  in  declaring,  that  the  legislature  has  transcended 
its  constitutional  power. 

The  statute  of  1844  provides  for  the  election  of  commissioners  in 
the  several  counties,  who  are  authorized  to  grant  licenses  to  such 
suitable  persons,  as  they  shall  think  proper,  to  keep  inns,  or  taverns, 
and  to  retail  spirituous  liquors,  in  the  several  towns  in  their  respect- 
ive counties;  and  it  imposes  a  penalty  upon  such  as  shall  sell  with- 
out a  license  therefor.  It  is  difficult  to  perceive  any  valid  objection 
to  this  law.  It  has,  indeed,  been  said,  that  the  law  had  not  an  uni- 
form operation  throughout  the  state;  that  while  in  some  counties 
the  commissioners  were  liberal  in  granting  licenses,  in  others  they 
wholly  refused  them.  If  such  were  found  to  be  the  operation  of  the 
law,  it  is  conceived,  it  would  rather  constitute  an  objection  to  the 
administration  of  the  law,  than  to  the  law  itself;  for  the  state  con- 
templates no  such  diversity.  The  commissioners  of  the  several 
counties  might  entertain  different  views  in  relation  to  the  propriety 
of  licensing  certain  persons  as  innkeepers,  or  granting  any  licenses 
at  all,  and  this  would  necessarily  lead  to  a  want  of  uniformity  in  the 
administration  of  the  law.  The  same  objection  might  be  urged,  and 
with  equal  propriety,  to  the  former  license  laws,  which  authorized 
the  selectmen  and  civil  authority  of  the  several  towns  to  approbate 
suitable  persons  to  keep  taverns,  and  restricted  the  county  courts  to 
the  licensing  of  such  only  as  were  approbated.  This  necessarily 
produced  some  inequality  and  want  of  uniformity  in  the  administra- 
tion of  the  law;   and  yet  this  was  never  supposed  to  render  the  law 
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iDTalid.  The  license  law  of  1844  w«i  general  in  its  character,  pro- 
viding an  uniform  system  in  relation  to  the  lieensing  of  inn-keepers 
and  retailers  throughout  the  state.  The  subject  was  unquestionably 
within  the  constitutional  power  of  the  legislature,  i^id  the  fact,  that 
the  law  did  not  operate  alike  in  all  parts  of  the  state,  does  not,  in 
the  judgment  of  the  court,  impair  its  validity.  Nor  are  we  aware 
of  any  sound  objection,  which  can  be  urged  to  the  constitutionality 
of  the  statute. 

The  unrestricted  triAc  in  intoxicating  liquors  has  been  found,  by 
sad  experience,  to  produce  the  most  demoralizing  influence  upon 
society,  and  hence  the  public  solicitude  upon  the  subject,  and  the 
interference  of  the  legislature  from  time  to  time,  by  the  enactment 
of  laws  regulating  and  restraining  the  traffic.  The  statute  of  1846 
was  passed  with  the  view  of  conforming  the  law  upon  tlie  subject  of 
licenses  to  what  was  supposed  to  be  the  wishes  of  the  people.  The 
statute  provides,  that  the  sense  of  the  freemen  shall  be  taken  an- 
nually upon  the  subject,  and  if  a  majority  shall  vote  no  license,  then 
no  licenses  are  to  be  granted  during  the  year ;  and  if  a  majority 
shall  vote  license,  in  that  event  the  several  county  courts  are  author- 
ized to  grant  licenses. 

It  is  objected  to  the  validity  of  this  law,  that  its  vitality  is  made 
to  depend  upon  the  will  of  the  people,  expressed  at  the  ballot  box, 
and  hence  it  is  urged,  that  it  is  not  a  law  enacted  by  the  legislature. 
Is  the  law  subject  to  this  objection  ?  It  has  all  the  forms  of  a  law» 
and  was  enacted  by  the  legislative  department  of  the  government ; 
but  whether  it  shall  be  a  prohibition  to,  or  an  authority  for,  the 
granting  of  licenses  is  made  to  depend  upon  the  expressed  will  of  the 
people.  Can  this  feature  of  the  statute  invalidate  the  law  1  Is  a 
law  to  be  adjudged  invalid,  because  it  is  conformable  to  the  public 
Brill  7  It  is  in  accordance  with  the  theory  of  our  government,  that 
all  wir  laws  should  be  made  in  conformity  to  the  wishes  of  the  peo- 
ple, Surely,  th^n,  it  can  be  no  objection  to  a  law,  that  it  is  approved 
by  the  people.  We  believe  ii  has  never  been  doubted,  that  it  is 
competent  for  the  legislature  to  constitute  some  tribunal,  or  body  of 
men,  to  designate  proper  persons  for  ina-keepers  and  retailers  of  ar- 
dent spirits.  Such  was  the  character  of  all  our  early  laws  relating 
to  licensing  of  inn-keepers  by  authorizing  the  selectmen  and  civil 
authority  to  approbate  suitable  persons,  and  restripting  the  county 
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courts  to  the  licensing  of  such  as  should  be  approbated ;  and  we  are 
not  aware,  that  the  constitutional  it  j  of  these  laws  was  ever  ques- 
tioned. And  at  one  period,  during  the  continuance  of  the  license 
law  of  1838,  the  power  of  determining  whether  licenses  should  be 
granted  was  vested  in  the  selectmen  and  civil  authority  of  the  several 
towns.  If  the  legislature  could  legally  and  constitutionally  submit 
the  question,  whether  licenses  should  be  granted,  to  the  determina* 
tion  of  a  portion  of  the  people,  could  they  not,  with  equal  if  not 
greater  propriety,  submit  it  to  the  decision  of  the  whole  people? 

The  case  of  Rice  v.  Foster,  decided  by  tbe  supreme  court  of 
Delaware,  is  relied  upon  as  an  authority  to  establish  the  unconstitu* 
tionality  of  the  statute  of  1846.  The  brief  report  of  the  case  pub- 
lished in  the  Law  Journal,  to  which  we  have  been  referred,  does  not 
show,  in  terms,  what  the  statute  was,  which  was  adjuged  to  be  on- 
constitutional.  Enough,  however,  appears  in  the  brief  extracts 
from  the  opinion  of  the  court,  published  in  the  Journal,  to  satisfy 
us,  that  it  differs  materially  from  the  license  law  of  1846.  The 
court  say  of  the  Delaware  law,  "  The  legislature  are  invested  with 
no  power  to  pass  an  act,  which  is  not  a  law  in  itself,  when  passed, 
and  has  no  force  or  authority  as  such,  and  is  not  to  become  or  be  a 
law,  until  it  shall  have  been  created  and  established  by  the  will  and 
act  of  some  other  persons,  or  body,  by  whose  will,  also,  existing  laws 
are  to  be  repealed,  or  altered,  or  supplied.  The  act  of  the  19th  of 
February,  1847,  is  of  this  character."  Such  is  the  description  of 
the  Delaware  statute,  as  given  by  the  court;  and  are  those  remarks 
applicable  to  our  statute  of  1846 1  Was  not  our  statute  a  law  in 
itself,  when  passed  by  the  legislature  ?  Had  it  not  the  force  and 
authority  of  law,  independent  of  any  action  of  the  people  ?  Can  it 
be  said,  that,  before  it  rec'eives  such  force,  it  is  to  be  created  and 
established  by  the  people  ?  We  are  entirely  satisfied,  that  the  law 
of  1846  is  subject  to  none  of  these  objections.  The  law  was  com- 
plete in  itself,  when  passed  by  the  legislature,  and  did  not  require 
the  creative  power  of  the  people,  or  of  any  body,  to  give  it  vitality, 
or  force.  The  second  section  of  the  statute  imposed  a  penalty  upon 
any  person,  who  should  deal  in  the  selling  of  distilled  spirituous 
liquors  without  a  license  therefor,  as  provided  in  the  statute.  This 
amounts  to  an  implied  prohibition  of  such  sale,  without  a  license. 
Roby  V.  West,  4  N.  H.  285, 
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If  the  people  had  De?er  voted  upon  the  question^  as  provided  bj 
the  BtatQte,  the  only  consequence  woold  have  been,  that  licenses 
could  not  have  been  obtained,  the  statute  would  have  remained  in 
force,  and  consequently  those  who  engaged  in  the  traffic  would  in* 
cur  the  penahj  imposed  bj  the  statute.  The  case- of  PorA^er  v.  The 
Commonwealth  of  Pennsylvania,  6  Barr,  has  been  urged  as  an 
authoritj  decisive  of  this  question.  In  that  case  the  Supreme  Court 
of  Pennsylvania  held  a  law,  relating  to  the  sale  of  ardent  spirits  in 
some  two  or  three  counties,  to  be  unconstitutional.  The  decision 
of  the  court  is  based  upon  the  ground,  "  that  the  law  depended,  for 
its  validity  and  efficacy  within  the  counties  named,  upon  the  popular 
vote  of  certain  designated  districts  in  those  counties, — ^that  without 
this  popular  expression,  the  act  was  inert.  Possessing  no  innate 
force,  it  remained  a  dead  letter,  until  breathed  into  activity  by  the 
people.  Until  then  it  prohibits  no  act,  creates  no  offence,  Jixes  no 
penalty t — ^that  if  the  people  should  vote  negatively  upon  the  ques- 
tion  submitted  to  them,  the  act,  as  a  statute,  had  no  existence, — it 
was  not  to  be  a  law  within  the  district,  where  such  vote  was  cast" 
Such  is  dedared  to  be  the  character  of  the  Pennsylvania  statute ; 
and  can  the  objections,  which  were  urged  against  that  law,  be  justly 
Implied  to  our  law  ?  We  think  not  The  Pennsylvania  law  de- 
pended, for  its  life,  force  and  existence  as  a  law,  upon  the  vote  of 
the  people.  Whereas  our  statute  of  1846  was  complete  as  a  law, 
when  it  came  from  the  hands  of  the  legislature,  and  did  not  depend, 
for  its  force  and  efficacy,  upon  the  subsequent  action  of  the  pec^le. 
The  distinction  between  the  two  statutes  is  very  obvious  and 
material. 
Laws  are  often  passed,  and,  by  the  terms  of  the  statute,  made  to 
//  take  effect  upon  the  happening  of  some^vent,  which  is  expected  to 
occur ;  and  we  are  not  aware,  that  such  laws,  for  that  reason,  have 
-  been  regarded  as  invalid.  So  it  has  not  been  unusual  for  the  legis- 
lature  to  pass  laws  altering  the  lines  of  towns,  with  a  proviso,  that 
the  same  should  not  Uke  effect,  until  the  several  towns  in  interest 
should  by  vote  signify  their  assent  to  the  same.  And  we  are  not 
aware,  that  such  a  law  has  ever  been  adjudged  invalid.  The  assent 
of  the  towns  in  interest,  to  the  alteration  of  their  jurisdictional  lines, 
is  not  necessary  to  the  exercise  of  that  power  by  the  legislatUEC. 
l^owns  are  quasi  corporations,  created  for  pubUc  purposes,  and  over 
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which  the  legislature  have  power  to  legislate,  as  the  public  interest 
may  require. 

The  result  of  our  deliberation  upon  this  part  of  the  case  is,  that 
the  license  laws  of  1844  and  1846  are  not  repugnant  to  the  consti- 
tution, but  are  binding  and  obligatory  upon,  the  people. 

The  license  laws  being  valid  and  obligatory,  the  question  arises, 
how  are  contracts,  made  in  cootraFention  of  those  laws,  to  be 
regarded  ? 

The  statute  aforesaid  subjects  any  person,  who  shall,  without  a 
license  therefor,  deal  in  the  selling  of  distilled  spirituous  liquors,  to 
a  penalty,  to  be  paid  to  the  county  treasurer  for  the  use  of  the 
county.  The  sale  of  the  spirits  charged  in  the  plaintiffs'  account, 
without  license,  being  in  violation  of  the  license  laws,  was  an  illegal 
act,  and  the  contract  an  illegal  one,  which  a  court  of  justice  will 
never  lend  its  aid  to  enforce.  It  was  so  held  in  Armstrong  v.  Toler, 
11  Wheat.  258.  And  it  has  long  been  settled  law,  that  a  promise, 
made  in  consideration  of  an  act  which  is  forbidden  by  law,  is  void. 
•It  was  so  held  in  Credg  v.  The  Slate  of  Missouri^  4  Peters  436,  and 
ia  Roby  V.  West,4  N.  H.  285,  and  in  Pray  v.  Burbank,  10  lb.  377, 
and  in  numerous  other  cases.  And  it  is  held  in  the  cases  above 
cited,  that,  where  a  statute  imposes  a  penalty  for  the  doing  of  an 
act,  the  law,  by  implication,  prohibits  the  act  and  makes  it  illegal ; 
and  it  is  at  this  day  uniformly  held,  tliat  no  suit  can  be  based  upon 
such  illegal  act 

It  is  objected,  that  the  court  below  erred,  in  not  applying  the  pay- 
ments, made  by  the  defendant,  to  the  plaintiflb'  account  generally. 
The  county  court  applied  the  payments  to  that  portion  of  the 
account,  which  was  legal  and  could  be  enforced  against  the  defend- 
ant; and  we  think  the  court  was  right  in  making  such  application, 
it  not  appearing,  that  the  defendant  gave  any  directions  as  to  the 
application,  at  the  time  the  payments  were  made.  The  principle  is 
well  settled,  that  a  party  making  a  payment  to  his  creditor  has  the 
right  to  direct  its  application  at  the  time  of  payment.  If  the  debtor 
omit  to  direct  how  it  shall  be  applied,  the  creditor  may  make  the 
application.  This  right  of  the  creditor,  however,  is  understood  to 
be  limited  to  an  application  upon  such  demands,  as  are  legal*  valid 
claims,  the  payment  of  which  can  be  enforced  against  the  party, 
provided  the  creditor  hold  such  demands.  The  payments  will  be 
59 


Digitized  by  CjOOQIC 


406  WASfflNGTON  COUNTY. 

Langdon  v.  Barrill. 

presamed  to  hare  been  intended  to  be  applied  npon  such  demands, 
in  the  absence  of  proof  to  the  contrary.  The  application^  therefore, 
was  correctly  made  by  the  court  below. 

The  result  is,  that  the  judgment  of  the  county  court  must  be 
affirmed. 


JouN  B.  Langdon  v,  George  Bubrill. 

The  plaintiff  made  certain  adTancea  for  the  defendant,  and  received  from  him  a 
bOl  of  aale  of  certain  bntter  and  cheese,  under  an  agreement,  that  if  a  draft, 
whieh  the  defendant  drew  to  reimborve  the  plaintiff  for  his  adniDces,  were  not 
dnly  paid,  the  plaintiff  might  consign  the  hotter  and  cheeee  to  certab  eommii- 
aion  merchants  in  Boston,  for  sale.  The  draft  not  being  paid,  the  property  was 
consigned  by  the  plaintiff  to  the  commission  merchants  named,  and  was  sold 
by  them  for  less  than  the  amount  due  to  the  plaintiff;  and  the  plaintiff  there- 
upon bronght  this  sait  to  recover  the  balance  doe  him.  Held,  that  the  plain- 
tiff's right  of  recovery  did  not  depend  npon  whether  the  defendant  had,  or 
bad  nott  a  remedy  agunst  the  eommisBioD  merchants,  for  any  nnfaithfnloesa  on 
their  part,  and  that  the  determining  thai  question  was  vninpoitant;  bat  that 
instructions  to  the  jury,  given  in  reply  to  questions  put  by  them,  that  the  de- 
fendant had  a  right  of  action  against  the  commission  merchants,  in  the  name  of 
the  plaindff,  for  the  defendant's  bene6t,  and  that  the  had  also  a  remedy  by  suit 
in  his  own  namoi  provided  he  was  the  general  owner  of  the  property,  were  not 
erroneous. 

Indbbitatixs  Assumpsit.  Plea,  the  general  issue,  and  trial  by 
jury,  November  Term,  1846,— Rbdfield,  J.,  presiding. 

On  trial  it  appeared,  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, had  made  advances  and  incurred  liabilities  for  the  defend- 
ant in  the  purchase  of  a  quantity  of  butter  and  cheese ;  that  the 
defendant  drew  a  draft  upon  his  brother,  at  Worcester,  Massachu- 
setts, to  reimburse  the  plaintiff,  and  also  executed  to  the  plaintiff  a 
bill  of  sale  of  the  butter  and  cheese,  under  an  agreement,  that,  if 
the  draft  were  not  duly  paid,  the  plaintiff  might  consign  the  butter 
and  cheese  to  Hurd,  Hutchins  &,  Co.,  commission  merchants  in 
Boston,  to  be  disposed  of  by  them  for  the  purpose  of  reimbursing 
the  plaintiff.  The  commission  merchants  were  selected  by  the  plain- 
tiff^--the  defendant  being  wholly  unacquainted  with  them.    The 
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draft  was  not  paid,  and  the  butter  and  cheese  were  consigned  by 
the  plaintiff  to  Hard,  Hutchins  &,  Co.,  and  were  sold  by  them  at  a 
loss ;  and  the  plaintiff  brought  this  action  to  recover  the  amount  due 
to  him.  The  defendant  claimed,  and  gave  evidence  tending  to 
prove,  that  the  loss  was  occasioned  by  some  unfaithfulness  on  the 
part  of  the  commission  merchants. 

The  court  charged  the  fury,  that,  if  the  contract  were  made  by 
the  defendant,  the  plaintiff  expecting  to  look  to  him  personally, 
and  he  expecting  to  be  personally  bound,  and  not  being  deceived  or 
misled  by  the  plaintiff,  and  the  contract  were  as  attempted  to  be 
shown  by  the  plaintiff,  and  the  butter  and  cheese  were  disposed  of 
as  agreed,  and  there  were  no  fault  on  the  part  of  the  plaintiff,  he 
was  entitled  to  recover  whatever  was  due  to  him  upon  the  adven- 
ture, notwithstanding  the  jury  might  think,  that  the  commission  mer- 
chants, selected  by  the  plaintiff,  were  unskilful,  or  unfaithful,  and 
that  loss  thereby  ensued  upon  the  sale  of  the  butter  and  cheese. 

The  jury,  after  being  out  some  time,  came  in  and  inquired  of 
the  court,  whether  the  defendant  could  recover  of  Hurd,  Hutchins 
d&  Co.  for  any  neglect  of  duty  on  their  part  in  disposing  of  the 
property.  The  court  told  them,  that,  as  the  defendant  gave  to  the 
plaintiff  a  bill  of  sale,  which  was  absolute  in  its  terms,  and  as  the 
plaintiff  had  an  interest  in  the  adventure  and  made  the  consignment 
to  Hurd,  Hutchins  6l  Co.  in  his  own  name,  he  might,  if  he  chose, 
have  maintained  an  action  against  them  for  any  want  of  faithfulness 
on  their  part,  or  he  might  sue  the  defendant  for  any  deficiency  there 
might  be  in  the  sale,  and  leave  him  to  such  redress  of  them,  and 
that,  in  seeking  such  redress,  the  court  considered,  that  the  defend- 
ant might  sue  in  the  plaintiff 's  name,  for  his  own  benefit,  or  in  his 
own  name,  if  he  were  the  general  owner  of  the  property,  or  in  the 
name  of  such  person  as  was  the  general  owper. 

Verdict  for  plaintiff.  Exceptions  by  defendant.  It  was  stated  in 
the  bill  of  exceptions,  that  these  last  instructions  no  doubt  had 
great  effect  in  inducing  the  jury  to  return  a  verdict  for  the  plaintiff. 

J.  L,  Buck  for  defendant. 

J.  ii.  Vail  and  PccTc  4*  Colby  for  plaintiff. 


Digitized  byCjOOQlC 


468  WASHINGTON  COUNTY. 

Langdon  v.  Barrill. 

The  opinion  of  the  court  was  delivered  hj 

Kellogg,  J.  The  only  qaestion  raised  in  this  case  arises  upon 
the  instructions  given  by  the  court,  in  answer  to  an  inquiry  made 
by  the  jury,  after  the  case  had  been  committed  to  them  and  they  had 
retired  for  consultation,  but  before  they  delivered  their  verdict  into 
court. 

The  plaintiff  having  made  certain  advances  to  and  incurred  lia* 
bilities  for  the  defendant,  the  defendant,  to  secure  a  reimbursement 
of  the  same,  executed  to  the  plaintiff  a  bill  of  sale  of  a  quantity  of 
butter  and  cheese,  under  an  express  agreement  with  the  plaintiflT^ 
that,  if  a  certain  draft,  which  the  defendant  drew  for  the  purpose  of 
paying  the  plaintiff  for  his  advances,  ivere  not  paid,  he  might  con- 
sign the  butter  and  cheese  to  the  house  of  Hurd,  Hutchins  Sl  Co. 
The  draft  not  being  paid  agreeably  to  the  terms  of  the  contract,  the 
produce  was  consigned  by  the  plaintiff  to  the  house  agreed  upon  by 
the  parties*  and  the  avails  of  the  same  being  insufficient  to  reim- 
burse the  plaintiff  for  his  advances,  the  present  suit  was  brought  to 
recover  the  deficiency. 

The  instructions  given  to  the  jury,  before  they  retired,  were  satis- 
factory to  the  parties,  and  were  undoubtedly  correct.  And  as  to 
the  inquiry  addressed  by  the  jury  to  the  court,  we  are  inclined  to 
think,  it  was  entirely  unimportant,  as  the  plaintiff's  right  to  recover 
did  not  depend  upon  any  answer  called  for  by  the  inquiry.  That 
the  plaintiff  was  entitled  to  recover,  provided  the  jury  found  the 
facts,  which,  under  the  charge  of  the  court,  they  must  have  found, 
even  if  the  defendant  had  no  remedy  against  the  consignees  for 
their  alleged  unfaithfulness,  we  think  there  can  be  no  doubt.  The 
inquiry  and  answer  were  therefore  unimportant  in  determining  the 
issue  submitted  to  the  jury. 

But  we  are  of  opinion,  that  the  answer  to  the  inquiry  of  the  jury 
was  substantially  correct.  The  object  of  the  inquiry  was  to  ascer- 
tain, whether  the  defendant  had  a  remedy  against  the  consignees 
for  their  unfaithfulness.  The  jury  were  told  that  he  had  a  remedy, 
by  a  suit  in  the  name  of  the  plaintiff  for  the  defendant's  benefit ; 
and  this,  we  think,  can  hardly  be  doubted.  And  the  jury  were  far- 
ther told,  that  the  defendant  had  a  remedy  by  suit  in  his  own  name, 
provided  he  was  the  general  owner  of  the  property.  This,  we  are 
also  inclined  to  think,  was  correct,  when  Uken  with  the  qualifica- 
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tion  aanezed,  that  they  found  the  defendant  the  general  owner  of 
the  property.  The  evidence  tended  to  prove,  that  the  defendant 
waa  the  general  owner,  and  that  the  plaintiff  acted  as  his  agent  in 
making  sale  of  the  property.  This  agency,  it  is  true,  was  coupled 
with  an  interest  and  a  right  to  reimburse  himself,  fh>m  the  arails 
of  the  produce,  for  the  advances  made.  But  if  it  were  doubtful, 
whether  the  defendant  could  maintain  a  suit  in  his  awn  name  against 
the  consignees,  or  even  admitting  that  he  could  not,  it  is  not  such 
an  error,  as  should  affect  the  judgment. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Zebina  C.  Camp  o.  Hbmry  V.  B.  Barker  and  Storm  R.  Haiqbt. 

Wbare  ■oma  of  the  eovnta  in  a  declaration  are  aafficient  and  otbera  defectiTe,  and 
a  general  verdict  k  retamed,  and  a  motion  in  arreat  of  jadgment  ie  61ed,  the 
inclination  of  the  coart  is,  aa  mtimated  in  Whiicomb  v.  WolcoUt  anitt  page 
868,  to  enatain  the  verdict,  nnleH  it  in  some  way  appear,  that  the  finding  did 
proceed  npon  the  defective  connte. 

When  partiea  have  made  a  special  contract  for  the  performance  of  labor,  so  long 
as  the  parties  profess  to  proceed  nnder  the  contract  no  recovery  in  indebUattu 
a$tumpsit  can  be  fiid,  for  any  labor  peribrmed  nnder  it,  bnt  the  remedy  mnat 
be  by  aa  action  apon  the  contract. 

In  a  declaration  npon  a  contract  for  the  performance  of  certain  work  apon  a  rati 
road,  where  it  was  agreed,  that  the  payments,  which  were  to  be  made  from 
time  to  time  by  the  defendanta,  were  to  be  regnlated  in  aroonnt  by  the  esti- 
mates, made  by  the  engmeera,  of  the  amount  of  work  performed,  it  waa  held, 
that  an  omission  to  allege,  that  snch  estimates  had  been  made,  was  enred  by  an 
allegation,  that  it  was  the  daty  of  the  defendants  to  cause  tiiem  to  be  made. 

It  will  always  excuse  the  performance  of  a  condition  precedent,  that  the  perform- 
ance was  hindered  by  the  other  party. 

Covenant.  The  plaintiff  alleged  in  his  declaration,  that  on  the 
ninth  day  of  January,  1846,  he  agreed  with  the  defendants  and  oth- 
ers, (a  return  of  non  est  invenius  having  been  made  upon  the  writ, 
as  to  the  others,)  by  writing,  under  seal,  that  he  would  perform  the 
masonry  upon  certain  sections  of  the  Vermont  Central  Rail  Road, 
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according  to  certaiD  specifications,  the  tenor  of  which  he  set  forth, 
and  at  certain  specified  prices ;  that  the  defendants  agreed,  that  the 
engineers  of  the  rai]  road  should,  between  the  first  and  tenth  day  of 
each  month,  after  the  commencement  of  the  work  by  the  plaintifl^ 
estimate  the  quantity  of  work  performed  by  the  plaintiff,  and  that 
the  defendants  would  then  pay  the  plaintiff  therefor,  reserving  ten 
per  cent,  until  the  completion  and  acceptance  of  all  the  work  under 
the  contract ;  that  the  engineer  should  be  the  sole  judge  of  the 
quantity  and  quality  of  the  work  performed ;  that  if  the  engineer  did 
not  estimate  the  work  at  the  time  specified,  the  defendants  should 
make  payments  to  the  plaintiff  only  at  such  times,  as  money  should 
be  received  by  the  defendants  from  the  rail  road  corporation,  for 
estimates  made  upon  the  work  performed  by  the  plaintiff;  that  the 
plaintiff  entered  upon  the  performance  of  the  contract,  and  had  per- 
formed a  large  amount  of  work,  in  every  respect  as  required  by  the 
contract,  for  which  there  became  due  to  him,  at  the  several  times  at 
which  estimates  were  by  the  contract  to  have  been  made,  divers 
large  sums  of  money  ;  but  that  the  defendants  did  not  procure  the 
estimates  to  be  made,  and  did  not  pay  to  the  plaintiff  the  amount 
due  to  him  for  his  work ;  and  that  it  was  wholly  the  fault  of  the  de- 
fendants, that  the  estimates  were  not  made;  and  that  the  defendants 
had  received  payment  from  the  rail  road  corporation  for  the  amount 
of  work  performed  by  the  plaintiff,  but  had  refused  to  pay  the  plain- 
tiff therefor,  although  requested  after  they  had  received  the  same. 
After  the  suit  was  entered  in  court,  the  plaintiff,  upon  leave  ob- 
tained, filed  an  additional  count,  which  did  not  materially  differ  from 
the  first  count,  except  that  it  was  therein  alleged,  that  the  engineer 
would  have  estimated  the  work  performed  by  the  plaintiff,  and  the 
plaintiff  would  have  received  payment  therefor,  if  the  defendants  had 
caused  the  same  to  be  covered  with  an  embankment  of  earth,  which 
it  was  their  duty  to  have  done,  and  which  they  were  reasonably  no- 
tified and  requested  to  do ;  and  that  after  the  completion  of  the 
work  performed  by  the  plaintiff,  as  alleged,  and  previous  to  the 
commencement  of  this  suit,  the  defendants  released  the  plaintiff 
from  the  farther  performance  of  the  covenants  upon  his  part,  in  the 
agreement  o<»tained.  Plea,  mm  est  factum^  with  notice  of  special 
mauer  of  defence,  and  trial  by  jury,  November  Term,  1848,— 
Redfibld,  J.,  presiding. 
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Afler  a  general  verdict  had  been  returned  in  faror  of  the  plaintiff, 
the  derendants  filed  a  motion  in  arrest  of  judgment  for  the  insuffi- 
ciency of  the  declaration ;  which  motion  was  overruled  by  the  court. 
Exceptions  by  defendants. 

O.  H.  Smith  for  defendants. 

J.  A,  Vail  and  Peck  <$*  Colby  for  plaintiff. 

By  the  Court.  This  court,  in  a  recent  case  in  the  county  of 
Windsor,  Whitcomh  v.  Wokoit,  [ante,  page  368,]  gave  a  very  de- 
cided intimation  to  the  profession,  that  they  could  not  follow  those 
English  or  American  cases,  where,  upon  motion  in  arrest  of  judg- 
ment, the  courts  have  refused  to  make  all  reasonable  intendments  in 
favor  of  the  sufficiency  of  the  finding  of  the  jury.  Among  these 
reasonable  presumptions,  upon  a  general  verdict,  the  most  impor- 
tant is,  that  the  jury  did  find  all  the  facts  alleged  in  the  declaration, 
and  all  others^  reasonably  inferable  from  them.  The  result  of  all 
this  seems  likely  to  be,  that,  if  any  of  the  counts  in  the  declaration 
are  sufficient  to  sustain  the  verdict,  it  will  be  sustained,  unless  it 
some  way  appear,  that  the  finding  did  proceed  upon  the  defective 
count. 

It  is  a  remarkable  fact  in  English  jurisprudence,  and  in  that  of  a 
majority  of  the  American  states,  that  while  in  an  indictment  for 
crime,  affecting  a  man's  liberty,  and  even  life,  if  it  contain  one  de- 
fective count,  among  others  which  are  sufficient,  upon  a  general 
verdict  the  court  consider  it  as  rendered  upon  the  good  counts,  upon 
the  very  natural  inference,  that  a  general  verdict  finds  al!  the  facta 
alleged  in  the  declaration,  yet  in  an  action  upon  contract  judgment 
is  arrested  for  one  defective  count,  upon  the  ground,  that  the  ver- 
dict may  have  passed  upon  that  count.  It  is  the  pertinacious  adop- 
tion and  perpetuation  of  such  gross  absurdities  and  inconsistencies, 
which  tend  so  obviously  to  bring  all  special  pleading  into  disrepute. 

To  apply  that  rule  to  the  present  declaration  would  leave  no 
doubt  whatever.  And  even  upon  the  old  rule  it  seems  to  us,  that 
neither  of  the  objections  of  the  defendants  is  well  founded.  The 
case  of  Myrick  v.  Slason  et  al,  19  Yt.  121,  establishes  the  point» 
that  so  long  as  the  parties  profess  to  proceed  under  the  contract,  no 
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recovery  in  atsampsit  can  be  had  for  any  labor  performed  nnder  the 
contract.  The  remedy  must  be  by  an  action  upon  the  contract. 
And  the  omission  to  allege,  that  the  estimates  were  made  by  the 
engineer,  is  sufficiently  answered  by  the  allegation,  that  it  was  the 
defendants'  duty  to  hare  that  done ;  upon  the  declaration,  that  must 
be  taken  to  he  the  contract.  If  so,  it  could  hardly  be  said  to  be  a 
condition  precedent  to  the  plainti&'  right  of  action.  But  if  it  really 
were  so,  it  will  always  excuse  the  performance  of  a  condition  prece- 
dent, even,  that  the  performance  was  hindered  by  the  other  party.  It  is 
^expressly  alleged  to  be  the  fault  of  the  defendants,  that  the  estimates 
/were  not  made.  But  here  another  excuse  is  alleged,  that  the  de- 
Ifendants  actually  received  the  money  for  this  work,  which,  by  the 
contract,  they  were  bound  to  pay,  when  received,  even  if  no  esti- 
mate had  been  made,  and  that,  upon  request,  the  defendants  refused 
to  pay  to  the  plaintiff  the  money,  which  they  had  so  received  for  the 
work  performed  by  him.  Judgment  affirmed. 


Samitbl  Edwards,  Ja.,  v.  Ebbnezbr  Paulhusst. 

A  eoBtnet  for  the  sale  of  real  eitate,  of  which  a  third  person  is  in  adverse  pos- 
session, is  not  eorrapt,  as  sfsinst  the  polioy  of  law,  nor  is  it  prohibited  by  the 
sUtate.  The  effect  of  the  statute  is  merely  to  praTont  the  transfer  of  the  Ugtd 
title  of  land,  which  is  in  the  possession  of  a  third  person,  ciaiming  adversely  to 
the  grantor. 


But  a  deed  sf  lead,  ezecnted  while  a  thud  person  ■  in  pesseeuon,  adverse  to 
the  grantor,  conveys  to  the  grantee  an  eqsitable  title  to  the  land ;  and  if  he 
commence  an  action  m  the  name  of  the  grantor,  to  recover  therposseasion,  his 
equitable  interest  will  be  protected  against  any  interference  on  the  part  of  the 
grantor. 

Audita  Querela,  brought  to  the  supreme  court  to  set  aside  an 
execution.  The  case  was  sent  to  the  county  court  for  trial  by  jury 
upon  the  plea  of  the  general  issue. 

On  trial  the  facts  appeared  as  follows.  On  the  twenty  second  of 
October,  1840,  the  defendant  conveyed  to  Darius  Spalding  and  Al- 
len Spalding,  by  quitdaim  deed,  a  tract  of  land  in  Roxbury,  of 
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which  the  plaiatiff  was  then  in  possession,  claiming  adversely  to  all 
others.  The  grantees  in  that  deed  commenced  an  action  of  eject- 
ment against  the  plaintiff,  in  the  name  of  Parkhurst,  to  recover  the 
possession  of  the  land,  and  obtained  final  jadgment  in  their  favor  in 
the  suit  at  the  March  Term,  1843,  of  the  supreme  court  The 
plaintiff  then  filed  his  declaration  for  betterments,  which  was  sent 
to  the  countj  court  for  trial.  On  the  third  of  March,  1844,  the 
plaintiff  attempted  to  settle  the  controversy  with  the  defendant,  and 
to  purchase  the  land  from  him,  and  the  defendant  stated,  that  he  had 
deeded  the  land  to  the  Spaldings,  previous  to  the  commencement  of 
the  suit,  with  the  understanding!  that  thej  were  to  defray  the  ck* 
penses  of  the  suit,  and,  if  they  finally  prevailed,  were  to  let  him 
have  half  of  the  land,  but  that  they  had  either  deeded  the  land  to 
some  other  person,  or,  for  some  cause,  had  refused  to  let  him  have 
any  portion  of  it,  and  that  he  did  not  consider  himself  bound  by  his 
contract ;  and  he  did)  on  the  fourth  of  March^  1844,  execute  a  deed 
of  the  land  to  the  defendant  and  a  release  of  the  costs  in  the  action 
of  ejectment, — for  all  which  he  received  about  eighty  dollars.  The 
declaration  for  betterments  was  discontinued  at  the  November  Term, 
1844,  of  the  county  court,  and  on  the  twelfth  of  February,  1845, 
the  defendants  took  out  a  writ  of  possession,  which  was  executed, 
March  13, 1845,  by  delivering  the  possession  of  the  premises  to 
Darius  Spalding ;  and  the  collection  of  the  bill  of  costs  was  stayed 
by  this  writ  o{  audita  querela.  This  suit  was  defended  by  the  Spal- 
dings, who  claimed,  that  they  were  not  bound  by  the  release  exe- 
cuted  by  Parkhurst 

The  facts  above  stated  having  been  found  by  the  jury,  the  courts 
pro  format  directed  a  verdict  for  the  plaintiff,  and  certified  the  case 
to  the  supreme  courts  for  their  final  determination. 

/.  L.  Buck,  for  plaintiff,  insisted^  that  the  deed  firom  Parkharst 
to  the  Spaldings  was  absdntely  voiJ,  and  that  therefore  Parkhurst 
had  good  right  to  convey  the  land  to  the  plaintiff  and  to  release  the 
costs  in  the  action  of  ejectment,  and  relied  upon  Rev.  St  ch.  60, 
sec.  26,  Parkhurst  v.  Edwards,  15  Yt  618,  and  Edwards  t.  JZoyf , 
18  Vt  473,— ciUng,  also^  Stevens  ▼.  Dteringi  2  Aik.  112,  JBnii&y 
T.  WHHng,  5  Pick.  848,  WUHoms  v.  Jaeksmit  5  Johns.  489,  Wei- 

60 
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coit  €t  al  T.  Knight  et  al.,  6  Mass.  418,  4  Kent  446,  1  Sw.  Dig. 
190,  14  Mass.  200,  and  9  Wend.  511. 

Peek  4*  Colby,  for  defendant,  claimed,  that  the  deed  from  Park- 
hurst  to  the  Spaldings  was  good  against  the  grantor,  and  estopped 
him  from  afterwards  claiming  title  to  the  land,  which  estoppel  bound 
the  plaintiff,  also,  who  purchased  with  notice  of  the  prior  deed,  and 
that  therefore  the  release  of  the  costs  by  Parkhurst  was  inoperatire, 
^citing  Livingston  t.  Peru  Iron  Co.,  9  Wend.  511,  Jackson  t. 
Demant,  9  Johns.  55,  Wadt  ▼.  Lindsay,  6  Met.  407,  Cro.  Eliz. 
445,  Edwards  r.  Roys,  18  Vt  473,  Haven  v.  Hobhs,  1  Vt.  238, 
Bullard  r.  Billings, 2  Vt.  309,  Brackett  et  ux,  t.  Wait,  6  Yt.  41 1, 
and  Edgell  ^:  Bennett,  7  Vt.  634. 

Bt  the  Court.  The  important  question  in  this  case  is,  whether 
the  rights  of  the  Spaldings,  by  virtue  of  their  deed  from  the  defend- 
ant, are  of  such  a  character,  that  they  can  be  regarded  in  the  pres- 
ent suit  If  the  question  were  new  in  this  state,  we  think,  without 
Tiolence  to  general  principles,  it  might  be  held,  that  the  deed  con- 
reyed  no  interest  to  the  Spaldings,  either  at  law,  or  in  equity.  This 
would  certainly  be  so,  if  the  statute  is  to  be  regarded  as  intended  to 
prohibit  such  contracts,  either  in  express  words,  or  by  implication. 
For  then  the  contract  would  be  held  as  illega],-^as  arising  e  turpi 
causa.  And  in  all  such  cases  the  party  can  assert  no  right  under 
his  deed,  or  contract. 

But  such  has  not  been  understood  to  be  the  effect  of  this  statute. 
It  is  evident  the  statute  does  not  regard  the  contract  as  corrupt, 
since  it  is  provided,  in  express  terms,  that  it  '*  shall  not  aflect  any 
covenants  contained  in  such  deed,  but  they  shall  be  obligatory,  and 
the  grantor  shall  be  bound  thereby.'*  And  the  prohibitory  clause 
in  the  statute  seems  to  indicate,  that  the  deed  shall  only  be  void  as 
to  conveying  the  land.  These  provisions  are  wholly  inconsistent 
with  the  idea,  that  the  contract  is  to  be  regarded  as  one  against  the 
policy  of  the  law.  If  that  were  so,  the  court  could  have  no  doubt 
whatever,  that  it  could  not  create  any  equity  in  the  grantor,  which 
could  be  regarded,  either  in  a  court  of  law,  or  equity.  The  lan- 
guage of  the  statute  seetns  to  imply,  merely,  that  the  deed  is  void 
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for  the  purpose  of  traDsferring  the  tiile.  It  seems  to  be  a  mere 
declaratory  enactment,  that  a  right  of  entry  into  lands  is  but  achoie 
in  aciian,  and,  as  such,  not  assignable. 

If  that  be  the  only  effect  of  the  statute,  there  is  no  difficulty  in 
the  cise,  more  than  in  any  case  of  the  assignment  of  a  mere  right 
of  action.  No  legal  title  passes;  bnt  the  equitable  title  does  pass, 
and  will  now  be  protected  in  a  court  of  law,  as  fully  as  in  a  court 
of  equity,  although  not  formerly.  If  such  chose  in  action  be  sued 
in  the  name  of  the  assignor,  it  ie  fully  protected  against  his  admie- 
sions,  made  after  the  assignment,  even  by  way  of  release,  or  from 
payments  to  him  before  or  during  the  litigation,  or  after  judgment 
And  we  see  no  reason,  why  the  same  rule  should  not  prevail  here. 

The  grantor,  being  bound  by  the  covenants  in  the  deed,  one  of 
which  is,  that  neither  he,  nor  his  heirs,  or  assigns,  shall  have  or 
hold  any  title  or  right  to  the  premises,  would  be  estopped  from  ever 
claiming  them,  in  violation  of  his  covenants.  And  the  plaintiff, 
having  taken  his  deed  with  full  knowledge  of  the  facts,  is  equally 
estopped  in  equity,  and  by  the  express  words  of  the  deed. 

It  was  proper,  then,  that  the  Spaldings  should  execute  their  writ 

of  possession  and  collect  their  bill  of  cost    And  as  the  defendant 

most  be  bound  by  his  deed,  which  cannot  be  controlled  by  atsl  evi» 

dence,  much  less  by  the  mere  declarations  of  the  grantor,  there  is 

nothing  in  the  case  to  enable  the  plaintiff  to  defeat,  or  in  any  waj 

control,  the  title  of  the  defendant,  which  is  really  secured  to  the 

Spaldings.    And  upon  the  facts  found,  the  defendant  seema  to  us 

to  be  entitled  to  judgment 

Judgment  for  de&ndant. 
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Anda  Alexander  v.  Jona9  Absott. 

Where  the  derendaat,  in  a  mit  eommeoeed  before  a  jaatice  of  the  peace,  waa 
without  the  atate  at  the  time  the  writ  waa  aerred,  and  had  no  notice  of  the  pen- 
dency of  tlM  aott,  and  judgment  waa  rendered  againat  him  by  defimlt,  witliont 
any  aecnrity  l>eing  given  by  recognimnce,  aa  reqoired  by  atatnte,  oonditioned 
that  the  plaintiflfwonld  refund  aach  aum  aa  migh^  be  recovered  by  tiie  plaintiff' 
upon  ffrit  of  review,  the  defendant  may  liave  a  remedy  hj  audita  querela. 

The  atatnte,  which  allowa  a  veonedy  by  petition,  wlien  a  party  haa  been  deprived 
of  Ilia  day  in  conrt  by  fraod,  aoeident,  Ac,  ia  merely  camnlative,  in  tlioee 
caaea,  coming  within  ita  porview,  where  audita  querela  had  been  anatained 
previooa  to  ita  enactment 

Wlien  audita  querela  liee,  to  vacate  a  judgment  on  which  execntion  haa  iained 
and  been  aatiafied  by  levy  on  peraonal  eatate»  an  allegation  in  theae  worda,-^ 
by  all  which  tiie  said  complainant,  aa  he  aaya,  ia  greatly  injured  and  aggrieved, 
and  haa  suffered  damage  one  hundred  dollars, — ia  a  auflScient  claim  for  dam- 
ages ;  and  the  complainant,  under  such  allegation,  may  recover  the  amoniit 
collected  from  him  b^  virtue  of  the  execution. 

Audita  CIueeela.  The  plaintiff  alleged,  in  substance,  that, 
while  he  was  absent  from  the  state,  the  defendant  fraudaleutly  saed 
out  a  writ  against  him,  returnable  before  a  justice  of  the  peace,  and 
caused  the  same  to  be  served  by  attaching  the  plaintiffs'  property, 
and,  at  the  return  day  of  the  writ,  took  judgment  against  the  plain- 
tiff by  default,  without  continuing  the  suit  for  notice  to  the  plaintiff, 
and  without  giving  security,  by  recognizance,  as  required  by  sut- 
ute,  for  the  refunding  of  such  sum,  as  should  be  recovered  by  the 
plaintiff  by  writ  of  review,  and  that  he  took  out  execution  thereon, 
and  caused  the  same  to  be  levied  upon  the  personal  property  of  the 
plaintiff,  and  to  be  satisfied  in  full  by  the  sale  thereof;  that  the 
plaintiff  was  not  justly  indebted  to  the  defendant  at  the  time,  and 
had  no  notice  of  the  commencement  or  pendency  of  the  suit,  until 
ader  the  rendition  of  the  judgment ;  and  he  therefore  prayed,  that 
the  judgment,  thus  obtaiuied,  might  be  vacated,  and  for  his  costs,*— 
concluding  with  an  allegation  of  damage  in  these  words, — "  by  all 
which  the  said  compjainant,  as  he  says,  is  greatly  injured  and  ag- 
grieved, aqd  ha^  (E^ffered  damage  the  sum  of  one  hundred  dollars,  as 
shall  i\itn  apd  there  be  made  to  appear.  To  tl^ia  declaration  tto 
defendant  dem^rr^. 
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The  eoanty  court,  November  Term,  1848, — Rbdrbld,  J.,  pre- 
tiding,— adjodged  the  declaration  safficient,  and  rendered  jadgment 
thereon  for  the  plaintiff,  that  die  judgment  complained  of  be  Taoeted, 
and  that  the  plaintiff  recover  back  the  amount  collected  from  him 
by  virtue  thereof.    Exceptions  by  defendant 

F.  F.  MerriU  for  defendant. 

Audita  qmereia  will  not  lie ;  and  the  only  remedy  is  that  provided 
by  the  Revised  Statutes,  chap.  33,  sec.  8.  This  provision  n  copied 
from  the  statute  of  1889,  which  was  enacted  for  the  very  purpose  of 
obviating  the  necesuty,  then  existing,  which  forced  this  coort,  in 
Marvin  v.  Wilkin$^  1  Aik.  108,  to  extend  this  writ  beyond  all  pre- 
cedent, and  to  cases  where  confessedly  injustice  must  generally  be 
done.  MosHoux  v.  Brigham^  19  Vt  458,  was  a  case,  where  the 
complainant  was  ont  of  the  state  at  the  time  of  the  rendition  of 
judgment,  and  decides,  that  the  statute  gives  a  remedy  in  a  case 
like  the  present 

^  This  writ  is  brcmght  too  late,— having  been  sued  out  after  sati»- 
faction  of  the  execution ;  and  the  plaintiff  ought  not  to  recover  back 
the  amount  collected^  There  is  no  allegation,  that  the  complainsnt 
had  po  notice  of  the  issuing  of  the  execution.  The  writ  lies  only 
where  the  party  is  in  execution,  or  in  danger  of  it|  and  has  no  other 
means  of  redress.    49  E.  C,  li.  334,  q. 

ffeatan  4*  -Reedf  for  plaintiff. 

The  case  at  bar  is  the  same  as  that  of  Marvin  v.  WiUdns,  1  Aik« 
107,  which  has  been  recognised  by  this  court  in  Stone  v.  Seaver,  Q 
Vt  509,  and  Spalding  et  al  v.  Smfi,  18  Vt  214.  And  the  same 
doctrine  is  recognized  in  Finnef  v.  Hill,  13  Vt  255,  Sutton  et  al, 
V.  Tyrrell,  10  Vt  87,  and  Lincoln  v.  FUnt,  18  Vt  247. 

The  statute,  which  gives  a  remedy  by  petition  for  a  new  trial,—. 
Rev.  St  c.  33,  sec  8,— does  not  take  away  the  common  law  remedy 
by  audita  querela.  When  the  comm<Hi  law  provides  a  remedy,  and 
a  statute  is  enacted  also  providing  a  remedy,  the  statute  is  cumula* 
tive,  and  a  party  may  pursue  either  remedy.  Abnjf  v.  Harris, 
5  Johns.  175.  Farmers^  Tump.  Co.  v.  Coventry,  10  lb.  388. 
SHdmore  v.  Smith,  13  lb.  322.  Colden  v.  EUtred,  15  lb.  220, 
fatoU  V.  WiVdnton,  2  Vt  480. 
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By  Tm  CouitT.  We  think  this  Mit  well  broaght.  Theeaeeof 
Manrim  t.  WUkimSf  1  Aik.  107,  is,  we  think,  no  extension  of  the 
remedy  by  audUa  fiurda^  beyond  what  it  has  been  sostained  in 
other  analogoos  eases,  ever  since  the  ensetmait  of  the*  statute  of 
1829.  And  this«  with  the  cases  npon  other  groands,  where  amdUa 
querela  had  been  brought  and  sustained,  before  the  statute  affording 
a  remedy  by  petition  was  enacted,  have  still  been  considered  as  in 
force,  and  followed,«-^as,  for  example,  where  the  party  had  been  un« 
justly  denied  an  appeal ;  T^ler  ▼.  Laihrapt  5  Vt.  170 ;  and  yet  this 
is  the  ?ery  ease  named  in  the  statute.  The  statute,  in  this  end 
other  cases  coming  within  its  purview,  where  ondtfa  quertki  had 
been  sustained,  has  been  held  merdtf  cumukUive. 

The  objections,  that  the  writ  does  not  claim  damages,  or  that  it  is 
not  competent  to  recover  back  money  collected  on  the  execution, 
have  not,  in  practice,  been  regarded  as  sound.  The  writ  might,  for 
some  reason,  not  be  made  to  operate  as  a  supersedeas;  and  io  such 
case,  if  the  recovery  of  the  money  would  defeat  the  writ,  the  party 
would  be  remediless.  If  the  money  is  to  be  recovered  at  all,  it  is 
proper  it  should  be  here  recovered,  to  prevent  multiplicity  of  a^ 
tions.  All  the  damages  are  claimed  here,  which  are  in  any  netion 
fi(  the  kind.  Judgment  affirmed. 
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PKESEIIT. 

HOM.  ISAAC  F.  REDFIELD,  ) 
Hoir.  MILO  L.  BENNETT,    f  a^,.,^.,  J«»ft«. 
How.  DANIEL  KELLOGG,  >  Ammtamt  Jmoe.. 
Hojr.  LUKE  P.  POLAND,     J 


State  v.  Horatio  N.  Bryant. 


Oae  jad|e  of  the  oovntj  coiiit  may  tako  a  Tordiet  in  a  criminal  eaio,  the  other 
jadgei  being  onlj  temporarily  abient. 

The  diflclorare  of  the  Tordict  in  a  oriminal  eaie,  by  the  jury,  by  direction  of  the 
OQBTt,  before  the  verdict  is  actually  taken  in  covrt,  ia  no  canae  for  grantbf  » 
new  trial. 

Information  for  rape.  After  rerdict  of  guilty  the  respondent 
moved  for  a  new  trial  i  and  upon  the  hearing  of  the  motion  the 
facta  were  found  to  be  as  follows.  The  jury,  at  a  late  hour  of  the 
night,  signified  their  wish,  by  ringing  the  bell,  for  the  court  to 
attend  and  receiTC  their  Tcrdict, — ^there  having  been  no  adjourn* 
ment  of  the  court,  but  a  recess.    One  judge,  only,  attended  in  the 
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court  room,  where  the  jarj  appeared ;  and  neither  the  clerk,  nor 
the  req;>ondent,  nor  the  state's  attome/,  was  present  The  judge 
inquired  of  the  jury,  whether  they  had  agreed  upon  a  rerdict,  and 
the  foreman  replied^  that  they  had.  The  judge  inquired,  what  the 
▼erdict  was ;  and  the  foreman  replied,  that  it  was  a  rerdict  of  guilty* 
The  counsel  for  the  respondent  then  signified  his  wish  to  have  the 
jury  polled,  and  the  judge  told  the  jury,  that  they  must  remain  to- 
gether and  retain  the  case  until  the  coming  in  of  the  court  the  next 
morning, — which  they  did ;  and  then,  upon  being  polled  at  the 
request  of  the  respondent,  who  was  present,  they  pronounced  a  rer^* 
diet  of  guilty.  The  county  court  o?erruled  the  motion.  Excqi* 
tions  by  respondent 

amdlley  4*  PMp%  for  respondent 

W.  O.  Ferrin,  state's  attorney. 

Bt  ths  Court.  Some  questions  are  made  in  this  case  in  respect 
to  the  regularity  of  the  proceedings  in  taking  the  Terdtct  1.  It  is 
said,  that  one  judge  of  the  county  court  cannot  take  a  verdict  But 
we  think  there  is  no  objection  to  such  a  Course,  if  the  others  are 
only  temporarily  absent ;  they  are  potentially  present,  and  will  be 
called  upon,  if  need  be.  2.  It  is  said,  that  the  ?erdict  was  takeui 
when  the  prisoner  was  not  present  But  we  think,  it  could  hardly 
be  said,  that  this  was  a  taking  of  the  verdict  3.  The  disclosnre  of 
the  rerdict  by  order  of  the  court  could  be  no  ground  for  setting 
aside  the  verdict,  as  it  might  be,  if  disclosed  without  the  inquiry  of 
the  court    It  does  not  seem  to  be  within  the  evil  complained  of. 

Judgment,  that  the  respondent  take  nothing  by  his  exceptions 
and  motion,  and  that  he  be  sentenced  upon  the  verdict 
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George  Carleton  «.  Daniel  Jaceson. 

Where  a  bid  for  transporting  the  United  States'  mail  over  a  particnlar  laai]  roite, 
made  in  accordance  with  proposals  issned,  has  been  accepted  by  the  Post  Office 
Department,  a  transfer,  by  the  person  making  the  bid,  of  all  his  interest  in  the 
bid  and  acceptsnce,  b  a  safficient  consideration  for  any  agreement  on  the  part 
of  the  person  receiving  snch  transfer. 

And  in  an  action  npon  the  sgreement  made  npon  receiving  snch  transfer,  brooghc 
by  the  person  who  made  the  bid,  the  contract  of  the  defendant  is  sufficiently 
set  forth  in  the  declaration,  if  it  be  alleged,  that  he  agreed,  that  he  wonld  take 
the  said  mail  contract  and  clear  the  plamtiff  from  all  liabilities  to  the  goTem- 
ment, — ^these  liabilities  being  described,  as  an  obligation  to  famish  the  proper 
bond,  and  acceptable  soreties,  and  to  peiibrm  the  contract  with  the  govern^ 
ment 

And  it  is  a  sufficient  allegation  of  a  breach  of  such  contract,  if  it  be  averred,  that 
the  defendant  did  not  clear  the  plaintiff  from  his  llabOity  on  the  bid,  by  pro- 
earing  the  contract  transferred  to  hiauidf  at  the  poet  office  department,  or  hin 
name  snbstitnted  fiur  that  of  the  plaintiff^  and  that  he  did  not  execute  a  contract 
to  the  post  office  department,  as  required  by  the  bid,  either  in  the  name  of  the 
plaintiff,  or  of  any  other  person,  and  that  he  did  not  in  any  other  wsy  clear  the 
plaintiff  from  his  obligation  to  the  post  office  department,  and  that  he  did  not 
carry  the  mail,  or  procure  it  to  be  carried,  over  the  speciBed  route. 

Assumpsit.  The  plaintiff  alleged  io  the  fir«t  count  in  his  decla- 
ration, in  substance,  that  he  put  in  a  bid  for  carrjtng  the  United 
States'  mail  over  mail  route  No.  317,  in  accordance  with  proposals 
issued  by  the  post  office  department,  and  accompanied  it  with  secu- 
rity, that  he  would  perform  the  contract,  if  his  bid  should  be  ac« 
cepted ;  that  his  bid  was  accepted;  that  afterwards,  in  consideratiou 
that  he  paid  to  the  defendant  ten  ddlars  and  transferred  to  bim  his 
interest  in  the  bid  and  acceptance,  the  defendant  promised,  that  he 
would  take  the  mail  contract  and  clear  the  plaintiff  from  all  liabili- 
ties to  the  government,  these  liabilities  being  fully  described ;  and 
alleging  rarious  breaches  on  the  part  of  the  defendant,  whereby  the 
plaintiff  had  been  subjected  to  a  suit  in  behalf  of  the  United  States, 
and  had  been  put  to  great  trouble  and  expense.  To  this  count  the 
defendant  demurred.  The  objections  taken  and  the  particular  form 
of  the  allegations  are  sufficiently  Mated  in  the  opinion  deli?ered  by 
the  court  The  county  court  adjudged  the  count  sufficient;  to 
which  decision  the  defendant  excepted. 
61 
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SmalUy  4*  Pkdpt  for  defeodaot. 
W.  W.  White  for  plaintiff: 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  first  qoestion  made  is,  whether  there  is  any 
sufficient  consideration  alleged  for  the  promise.  The  consideration 
alleged  is,  that  the  plaintiff  paid  Ho  the  defendant  ten  dollars  and 
gave  up  and  made  over  to  the  defendant  his  mall  contract,  such 
as  it  was, — that  having  been  set  forth  in  the  former  part  of  the 
declaration.  Here  b  ample  consideration.  The  payment  of  the 
ten  dollars  is  sufficient,  of  itself,  as  was  admitted  in  the  argument 
But  the  giving  up  of  the  contract  for  carrying  the  mail,  although  it 
had  gone  no  farther  than  the  acceptance  of  a  bid,  was  a  valid  and 
sufficient  consideriticm  for  any  contract,  which  the  defendant  might 
make.  There  was  nothing  against  good  policy  in  the  assignment, 
nor  any  such  invincible  impediment  in  the  way  of  the  defendant's 
obtaining  the  benefit  of  the  transfer,  as  made  the  contract  either 
unavailing,  or  in  contravention  of  the  law,  or  its  policy. 

2.  It  is  said,  that  the  defendant's  contract  is  not  intelligibly  set 
forth ;  but  it  seems  to  us,  that  what  is  intended  is  sufficiently  evi- 
dent The  defendant  undertook,  d&c,  thai  he  wmdd  take  the  said 
maU  extract  and  char  the  ptakUiffrom  all  KMliiies  to  the  gea- 
emmeni.  These  had  all  been  set  forth  in  the  former  part  of  the 
declaration,  that  is,  to  furnish  the  proper  bond,  and  acc^able  sure* 
ties,  and  perform  the  contract  There  is  nothing,  either  in  the  law, 
or  in  the  practice  of  the  post  office  department,  so  &r  as  known  to 
this  court,  that  affords  any  excuse  to  the  defendant  for  not  attempt- 
ing to  keep  his  promise.  If  any  such  excuse  in  fact  exist,  it  should 
be  shown  in  defence.  If  the  defendant  could  not  get  admitted  to 
the  contract,  by  the  department,  that  was  his  ridi. 

3.  But  it  is  said,  there  is  no  sufficient  breach  alleged.  The 
plaintiff  has  alleged  all  manner  of  possible  breaches,  and  if  any  of 
them  are  sufficient,  the  dedaratioa  is  good.  1.  It  is  alleged,  that 
the  defendant  did  not  clear  the  plaintiff  from  his  liability  on  the  bid, 
by  procuring  the  contract  tranderred  to  himself  at  the  department, 
or  his  name  substituted  for  diat  of  the  fdaintiff  This,  indeed,  he 
was  not  bound  to  do ;  but  he  was  bound  to  dear  the  plaintiff  from 
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his  liability^  either  in  this  or  some  other  mode^  for  that  was  his  con- 
tract This  he  eonld  only  do  by  obtaining  a  sabstitntion  of  himself, 
or  by  foil  perfonnaace.  3.  The  declaration  alleges,  that  the  de- 
fendant did  not  perform  the  contract, — ^that  he  did  not  ezecate  a 
contract  to  the  post  office  department,  as  reqnkred  by  the  bid,  either 
in  the  name  ci  the  plaintiff,  or  of  any  other  person.  8.  That  the 
defendant  did  not  in  any  othar  way  clear  the  plaintiff  from  his  obli- 
gation to  the  post  office  department  4.  That  the  defendant  did 
not  carry  the  mail,  or  procure  it  to  be  carried,  orer  the  specified 
route.  Judgment  affirmed. 
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State  v.  John  C.  Dow. 


fn  order  to  eonititate  one  a  dealer  in  spiritaoiu  liqnors,  lo  as  to  rabject  him  to 
the  penalty  imposed  by  the  statnte  of  1846,  it  is  not  necessary,  that  he  should 
aetnally  do  the  bosmess  in  person,  or  even  that  it  shonid  be  done  in  his  pres- 
ence, or  by  his  ezpresi  command.  If  he  keep  liqnors,  and  employ  clerks  to 
deal  them  ont  in  common  with  other  commodities,  he  is  equally  as  liable  for 
sales  made  by  snch  clerks,  as  if  made  by  him  in  person. 

So  if  the  owner  of  the  store  of  goods,  at  which  spiritnous  liqnors  are  kept  for  sale, 
reside  ont  of  this  state,  and  the  basiness  of  the  store  is  managed  by  one  who 
is  hb  general  agent  in  that  respect,  and  who  has  the  general  direction  and  sn- 
pervision  of  the  clerks  m  the  store,  the  same  as  his  employer  would  haye  had, 
if  he  had  been  present,  snch  general  agent  is  liable  to  the  penalty  imposed  by 
statute,  althongh  the  liquors  be  in  fact  sold  by  the  clerks. 
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Indictment  for  becoming  a  retailer,  without  liceiiae.  Plea,  not 
gailty,  and  trial  bj  jary,  December  Term,  1848, — Poland,  J.,  pre- 
siding. 

On  trial  eridence  was  given  on  the  part  of  the  prosecotioB  tend- 
ing to  prore,  that  for  several  years  past  there  had  been  kept  a  store 
of  goods  in  Albany,  in  the  county  of  Orleans,  which  was  owned,  or 
reputed  to  be  owned,  by  one  William  Hayden,  a  resident  of  Man- 
chester, New  Hampshire ;  that  the  respondent  has  for  several  years 
had  the  whole  control  and  management  of  the  business  of  the  store, 
calling  himself  the  agent  of  Hayden ;  that  in  the  winter  of  1847-4 
spirituous  liquors  were  kept  for  sale  at  the  store,  and  were,  in  re- 
peated instances,  sold,  without  any  license  having  been  granted  to 
any  one  to  sell  at  that  store  ;  but  the  evidence  did  not  show  any  ac- 
tual sale  and  delivery  of  liquors  by  the  respondent  in  person,  but  all 
the  acts  of  selling  proved  were  by  one  Howard,  who  was,  as  tbeev* 
idence  tended  to  prove,  a  clerk  in  the  store,  under  the  control  and 
direction  of  the  respondent 

The  respondent  gave  evidence  tending  to  prove,  that  he  was  a 
mere  clerk  for  Hayden,  and  that  Howard  was  also  a  clerk  for  Hay* 
den,  having,  so  far  as  the  store  was  concerned,  at  least  equal  right, 
with  the  respondent,  to  control  and  direct,  and  that  Howard  was 
not  subject  to  the  control  and  direction  of  the  respondent,  but  kept 
the  books  and  delivered  most  of  the  goods  from  the  store. 

The  court  charged  the  jury,  that,  if  the  evidence  proved  to  their 
satisfaction,  beyond  reasonable  doubt,  that  the  respondent  was  the 
general  agent  of  Hayden,  and  had  the  general  supervision,  direction 
and  management  of  the  business  of  the  store,  and  that  Howard  was  a 
mere  clerk  therein,  subject  to  the  respondent's  direction  and  control, 
then  the  respondent  would  be  liable  for  the  retailing  of  liquors  at  the 
store,  although  they  were  actually  delivered  by  Howard ;  but  that,  if 
the  respondent  were  himself  only  a  clerk,  and  had  no  higher  right  to 
control  the  business  than  Howard  had,  and  Howard  was  not  subject 
to  his  control  and  direction,  then  the  respondent  would  not  be  liable 
for  the  conduct  of  Howard,  in  selling  liquors  without  license. 

The  jury  found  the  respondent  guilty.   Szceptioos  by  respondept, 


Digitized  byCjOOQlC 


486  ORLEANS  COUNTY. 

Stite  V.  Dow. 

31  P.  RedfUU  and  J.  Cb^per  for  respondent 

The  ooart  below  have  made  the  gnilt  oi  the  respondent  to  depend 
upon  his  relation  to  the  store,  and  not  upon  any  agency  he  may  have 
had  in  the  erime  alleged  in  the  indictment.  The  jury  were  directed 
to  inqaire,  not  whether  the  respondent  had  sold  liquor,  nor  whether 
he  had  counselled,  commanded,  or  incited,  Howard  to  do  it,  nor 
whether  Howard  had  sold  any  with  the  respondent's  knowledge,  or 
oonsent,  but,  which  had  the  higher  right  in  the  store.  But  we  in- 
sist, that  the  respondent  cannot,  by  relation,  be  made  responaibl^  for 
the  crimes  of  others ;  but  he  must  be  proved  to  have  been  persooaliy 
eoneemed  in  the  sale.  StaU  t.  Jtftniger,  15  Yt.  390.  1  Chit.  Cr. 
Law  216.  2  Stark.  Ev.  ft-S.  A  mere  derk  b  liaUe  for  selling 
liquors,  though  done  in  the  immediate  presence  of  his  principal  and 
employer.  Commmwealth  ▼.  Badley,  11  Met  66.  The  doctrine 
in  Massachusetts  seems  to  be,  that,  in  order  to  convict  the  employer 
for  sales  made  by  the  derk,  or  servant,  the  jury  must  find,  that  the 
act  was  done  by  the  advice,  aid,  or  command,  of  the  master, — ^they 
most  find  such  facts,  as  would  make  the  respondent  an  accomplice 
at  common  law.  But  in  this  case  it  appears*  that  the  respondent 
and  Howard  were  each  mere  clerks  and  servants  of  Hayden,  with* 
out  interest,— each  employed  by  Hayden  for  wages.  Can  the  elder 
and  head  clerk  be  made  responsible  for  the  crime  of  his  inforior  T 

H.  Jl  Prentiss,  sUte's  attorney. 

The  respondent  stood  in  the  place  of  Hayden,  the  owner  of  the 
store,  and  whatever  was  done  there  was  done  under  his  authority, 
by  his  direction,  and  with  his  knowledge.  He  was  at  least  porticos 
aiminis.  In  felony  thoae  who  counsel  or  command  the  oflEsnce  are 
accessories.  In  cases  under  the  degree  of  felony  there  can  be  no 
accessories,  but  all  concerned  are  principals.  Hayden  residing  out 
of  the  state,  and  the  respondent  having  the  general  supervision  and 
direction  ci  the  business  of  the  store,  the  law  presumes  he  gouo** 
sdled  or  commanded  the  .oAnce.    1  Russell  on  Crimes  20^^, 

The  opinion  of  the  court  was  delivered  by 

Poland,  J.  The  respondent  was  indicted  for  dealing  in  Uie  sdU 
ing  of  spirituous  liquors  as  a  retailer,  without  being  legally  licensed 
for  that  purpose  under  the  sUtute  of  1816.    The  case  shows,  that 
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in  the  winter  of  1847-8  spiritaous  Itqaon  were  kept  for  sale,  and 
were  openly  and  constantly  sold  through  the  winter,  at  the  store  in 
Albany,  under  the  superintendence  and  care  of  the  respondent, 
without  any  license  to  any  person  so  to  do ;  hut  it  did  not  appear, 
that  the  respondent  delivered  or  sold  any  with  his  own  hand ;  all 
the  acts  of  selling  were  by.  Howard,  a  clerk  in  the  store. 
'  In  order  to  constitute  one  a  dealer,  so  as  to  subject  him  to  the 
penalty  imposed  by  the  statute  of  1846,  it  is  not  necessary,  that  he 
should  actually  do  the  business  in  person,  or  even  that  it  shoyld  be 
done  in  his  presence,  or  by  his  express  command.  A  merchant, 
who  keeps  liquors  in  his  store  for  sale,  and  clerks  to  deal  it  out  in 
common  with  other  commodities  kept  for  sale,  is  equally  as  liable 
for  sales  made  by  such  clerks,  as  if  made  by  him  in  person ;  it  is  a 
dealing  by  him. 

The  objections  in  the  present  case  arise  upon  the  charge  of  the 
county  court  to  the  jury ;  and  for  the  purpose  of  a  proper  under* 
standing  of  the  charge,  it  is  necessary  to  examine  and  ascertain 
what  was  the  question  really  litigated  before  the  jury,  upon  the  trial 
in  the  county  court  No  question  seems  to  have  been  made,  but 
what  the  sale  of  liquors  was  within  the  knowledge  of  the  respondent, 
or  even  in  his  presence ;  but  the  defence  was  rested  upon  the  sole 
ground,  that  the  respondent  and  Howard  were  both  mere  clerks,  or 
servants,  of  Hayden,  the  reputed  owner  of  the  store  and  goods;  and 
that  the  respondent  had  no  control  over  the  acts  or  conduct  of 
Howard,  and  could  not  therefwe  be  held  to  be  responsible  for  his 
conduct  The  prosecution  claimed,  and  attempted  to  prove,  that 
though  the  respondent  might  in  some  sense  be  but  a  clerk,  or  ser- 
vant»  of  Hayden,  still  that  he  stood  in  the  place  of  Hayden,  and  had 
and  exercised  the  same  control  over  the  business  and  over  Howard, 
that  Hayden  himself  would  have  done,  had  he  been  actually  present, 
superintending  the  business  himself.  The  charge  given  to  the  jury 
was  in  reference  to  the  ground  of  defence  set  up  in  the  case ;  and 
there  was  certainly  no  necessity,  or  propriety,  in  the  county  court 
instructing  the  jury  upon  points  not  made  in  the  case  by  the  evi- 
dence, or  raised  by  the  counsel. 

Under  the  charge  the  jury  must  have  found,  that  the  respondent, 
in  reference  to  the  business  done  at  the  store  in  question,  stood  in 
the  place  of  and  exercised  all  the  rights  and  responsibilities  of  Hay- 
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den,  the  reputed  owDer,  and  that  Howard  was  a  mere  clerk  under 
the  respondent^  subject  to  his  direction  and  under  his  actual  control 
and  super? ision.  The  jury  were  told,  that  if  they  found  this  to  be 
the  relati<Hi,  in  which  the  respondent  and  Howard  stood  to  each 
other,  these  sales  made  by  Howard  would  legally  be  the  same  as  sales 
by  the  respondent,  and  that  the  respondent  would  be  liable  to  the 
penalty  imposed  by  law.  We  think  this  direction  was  clearly  right, 
and  it  appears  to  have  covered  the  only  question  made  in  the  case,*- 
and  as  the  jury  found  these  facts,  the  conviction  was  right.  The 
exc^ytions  of  the  resp<Kident  are  therefore  overruled. 


Town  of  Charleston  v.  Town  of  Lunenbvrgh. 

A  writ  agaiBit  a  town  may  be  lerved  by  leaving  a  copy  with  one  of  the  aelect- 
men,  if  the  town  clerk  be  absent  from  the  state,  notwithstanding  there  may 
be  an  aaslstaat  town  clerk  in  the  town,  daly  appointed  by  die  town  derk  and 
qualified. 

AssuMrsiT.  The  defendants  pleaded  in  abatement,  that  the  writ 
was  served  upon  them  by  delivering  a  c<^y  thereof  to  N.  W.  French^ 
one  of  the  selectmen  of  the  town,  notwithstanding  the  town  had  a 
town  clerk,  duly  qualified  to  act  as  such,  and. he  had  appointed  an 
assistant  town  clerk,  pursuant  to  the  statute,  who  was  also  duly 
qualified  to  act  as  such,  and  that  it  did  not  appear  from  the  officer's 
return,  that  either  the  town  clerk,  or  his  assistant,  was  absent  from 
the  state,  at  the  time  the  service  was  made.  The  plaintiffs  replied, 
that  it  did  appear  from  the  officer's  return  upon  the  writ,  that  the 
town  clerk  was  absent  from  the  state,  at  the  time  the  writ  was 
served,  and  that  service  was  made  by  delivering  a  copy  of  the  writ 
to  one  of  the  principal  officers  of  the  town,  to  wit,  to  N.  W.  French, 
one  of  the  selectmen.  To  this  replication  the  defendants  demurred. 
The  county  court,  June  Term,  1848,— Davis,  J.,  presiding,— ad- 
judged  the  replication  insufficient,  and  rendered  judgment,  that  the 
writ  abate.    Exceptions  by  plaintiffs. 
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O.  C  CUbon  for  defendants. 

The  rq>licati<Ki  is  insufficienty  beeaosei  while  professing  to  an* 
swer  the  whole  plea,  it  really  answers  but  part,*— merdj  asserting 
the  absence  of  the  town  clerk,  but  not  of  his  assistant,  from  the 
state.  Goald's  PI.  39.  1  Chit.  PI.  444.  To  authorize  an  officer 
to  senre  process  on  a  town  by  leaving  a  copy  with  one  of  its  princi- 
pal officers,  the  absence  from  the  state,  not  only  of  the  town  clerk, 
but  also  of  the  assistant  town  derk,  must  be  eotabtished ;  Rct.  St. 
G.  28,  $  14;  for  by  Rev.  St  c.  13,  %%  28,  39,  the  assistant  clerk, 
*'  during  the  sickness,  oftssfice,  or  other  tempcvary  disability "  of 
the  clerk,  is  invested  with  all  the  official  functkms,  powers  and  du* 
ties  of  the  latter.  The  copy  should  therefore  have  been  left  with 
bim ;  for  it  is  not  pretended  that  Ae  was  absent,  nor  is  his  legal  ex* 
istence,  or  competency  to  act,  denied  by  the  plaintiffik 

E,  O.  Johnsom  for  plaintiffiL 

A  literal  compliance  with  the  statute  does  not  require  the  copy 
to  be  left  with  the  assistant  clerk,  but  with  one  of  the  principal  offi* 
cers,  in  the  absence  of  the  town  clerk  from  the  state.  The  statute 
does  not  speak  of  the  assistant  clerk ;  Rev.  St  181,  ^14;  he  is  a 
mere  deputy  of  the  town  clerk,  and  the  town  clerk  is  responsible 
for  his  official  acts.  Rev.  St  90,  ^§  37-39.  .  The  statute  provides 
only,  that  all  records  and  copies,  made  and  certified  by  the  assistant 
clerk,  shall  be  valid,— and  not  that  he  shall  have  all  the  powers  of  a 
town  clerk,  as  in  the  case  of  a  clerk  appointed  by  the  selectmen. 

The  opinion  of  the  court  was  delivered  by 

PoLAXD,  J.  The  question  presented  by  the  pleadings  in  this 
case  is,  whether  a  writ  against  a  town  (in  case  the  town  clerk  is 
absent  from  the  state)  should  be  served  by  ddivering  a  copy  to  the 
assistant  town  clerk,  or  with  one  of  the  selectmen,  or  other  princi- 
pal officers  of  the  corporation.  In  this  case  the  writ  was  served,  in 
the  absence  of  the  town  clerk,  by  giving  a  copy  to  one  of  the  se- 
lectmen of  Lunenborgh ;  and  the  ground,  upon  whidi  the  abate* 
ment  is  claimed,  is,  that  it  should  have  been  delivered  to  the  assist- 
ant town  clerk. 

Th^  statute,— Rev.  St  181,  sec  14,— in  reference  to  the  service 
of  writs  upon  corporations,  requires  the  copy  to  be  left  with  the 
02 
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clerh,  unless  absent  from  the  state,  and  in  snch  case  that  the  copj 
shall  be  left  with  some  one  of  the  principal  officers  of  the  corpora- 
tion. It  is  claimed,  however,  bj  the  defendants,  that  the  term 
"  ekrk"  in  the  cases  of  town  clerks,  inciades  also  the  assistant 
clerk,  which  each  town  derk  is  authorized  to  appoint.  But  we 
think  not  The  assistant  town  clerk  is  not  an  officer  of  the  town, 
in  any  sense ;  he  is  appointed,  not  by  the  town,  bat  by  the  town 
clerk,  movable  at  his  pleasure,  and  the  town  clerk  is  responsible  for 
all  his  acts.  .  He  is,  in  fact,  the  mere  clerk,  or  serrant,  of  the  town 
clerk.  We  think  a  minor,  or  other  person  not  eligible  to  the  office 
of  town  clerk,  might  well  be  appointed  assistant  clerk,  and  might 
legally  perform  all  the  duties  required  of  such  assistant  The  ser- 
vice of  the  writ,  in  this  case,  was  strictly  in  conformity  to  the  stat- 
ute, and  we  think  the  replication  to  the  plea  in  abatement  was  a 
sufficient  answer  to  it 

The  judgment  of  the  county  court  is  therefore  reversed,  and 
judgment  is  to  be  entered,  that  the  plaintifi'  replication  to  the  de- 
fendants' plea  in  abatement  is  sufficient,  and  that  the  defendants 
answer  over  to  the  plaintiflb'  declaration ;  and  the  cause  is  remanded 
to  the  county  court  for  farther  proceedings. 


Charles  A.  Clark,  Administrator  of  Warren  S.  Clark,  v.  Heirs 
of  Warren  S.  Clark. 

Where  a  datm  agalnat  an  eatate  was  presented  to  the  eommiMiimen  for  allow- 
ance,  and  waa  allowed  by  them,  and  a  certificate  of  their  allowanoe  waa  deliv- 
ered  to  the  claimaBt,  bat,  by  aome  miatake,  die  claim  was  not  inaerted  in  the 
oommiaaionen'  report,  retamed  to  the  probate  court,  and  the  estate  proved 
aolvent,  and  the  adminiBtrator,  upon  being  apprised  of  the  iacti,  paid  the 
amount  to  the  claimant,  without  any  other  proceedings  befng  had  in  reference 
to  it,  it  was  held,  that  he  was  authorized  to  do  so,  and  that  he  was  entitled  to 
have  the  amonnt  so  paid  allowed  to  him  in  his  admmiatmtion  aecouat 

An  appeal  from  an  allowance,  by  the  probate  court,  of  an  administrator's  account, 
carries  up  the  whole  matter  to  the  county  court;  and  either  party  will  have  the 
right  to  present  any  claims,  proper  to  have  been  acted  upon  by  the  probate 
eoart,  whether  they  were  in  fact  presented  there,  or  net 
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Whether  an  adminiaCntor  faai  been  gnilty  of  negleet  in  Uie  management  of  the 
propertj  of  the  estate,  and  whether  he  has  accounted  for  aU  the  property  of  the 
estate,  which  came  to  his  hands,  are  qoestioos  of  fact,  in  reference  to  which 
the  decision  of  the  commisssioners,  appointed  by  the  county  court,  on  appeal 
from  the  probate  court,  to  adjust  the  administrator's  account,  is  conclusive. 

In  the  case  of  appeals  from  the  probate  court,  which  come  into  the  supreme  contt 
on  exceptions  to  the  decision  of  the  county  court,  the  supreme  court  sits  only 
as  a  court  of  error,  to  roTise  decisions  of  the  county  court  upon  questions  of  law. 

When  the  heirs  take  exceptions  to  decisions  of  die  county  court,  in  allowing  am 
administrator's  account,  and  die  exceptions  are  all  OTormled  by  the  aupreme 
court,  the  supreme  court  will  not  proceed  to  examine  questionfl  deeided  againU 
the  administrator  by  the  county  court,  in  reference  to  which  no  exceptions  were 
taken,  as  they  would  do,  if  any  of  the  exceptions  taken  by  the  heirs  were  sui- 
tained. 

The  alk)wance  of  costs  by  the  county  court,  upon  an  appeal  from  the  prebale 
court,  is  a  matter  within  their  discretion;  and  if  the  exceptions  taken  to  their 
decision  of  questions  of  law  are  all  overmled,  the  supreme  court  will  not  dbturb 
the  allowance  of  costs,  but  will  allow  the  prevailing  party  to  tax  the  costs  also 
of  that  court 

.  Appeal  from  a  decree  of  the  probate  coart,  allowing  the  accoant 
of  the  plaintiff,  as  administrator  of  the  estate  of  Warren  S.  Clark. 
In  the  coonty  court  commissioners  were  appointed  to  examine  and 
adJDst  the  account,  who  reported  the  facts  substantially  as  follows. 

The  administrator  claimed  to  be  allowed  for  the  payment  of  a 
note  in  faror  of  Solomon  Beach  against  the  estate,  amounting  to 
981^.  It  appeared,  that  the  claim  was  presented  before  the  com- 
missioners, by  Beach,  for  allowance,  and  was  allowed  by  them,  and 
that  they  indorsed  a  certificate  of  their  allowance  upon  the  back  of 
the  note,  but  omitted  to  enter  the  claim  in  the  list  of  claims  returned 
to  the  probate  court ;  and  the  claim  was  afterwards  presented  to  the 
administrator  for  payment  and  was  paid  by  him.  The  administrator 
also  claimed  to  be  allowed  for  a  payment  to  Hiram  Clark  of  951,50, 
in  reference  to  which  it  appeared,  that  some  time  previous  to  the 
decease  of  the  intestate  he  procured  Hiram  Clark'  to  sign  a  note 
with  him,  as  surety,  that  Hiram  Clark  supposed  the  note  had  been 
paid  by  the  intestate,  before  his  decease,  until  some  time  after  the 
commission  had  closed,  that  then  the  holder  of  the  note  presented  it 
to  Hiram  Clark  for  payment,  and  he  was  compelled  to  pay  it,  that 
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Hiram  Clark  then  claimed,  that  he  dioold  be  paid  the  amoaiit  by 
the  admiDistrator,  and  that  the  administrator  paid  it,  without  any 
order  being  made  by  the  probate  court  This  claim  was  not  pre- 
.  sented  by  the  administrator,  as  part  of  his  account,  at  the  time  his 
account  was  examined  and  allowed  by  the  probate  court.  The  ad« 
ministrator  also  claimed  to  be  allowed  92,00,  paid  by  him  for  the 
preaching  of  the  funeral  sermon  of  the  intestate,  and  f  30,00,  paid 
by  him  for  grare  stones  for  the  intestate,  and  the  expenses  paid  by 
him  for  witnesses  and  counsel  fees,  on  occasion  of  the  examination 
of  his  account  in  the  probate  court,  and  of  the  proceedings  npoa 
the  appeal, — ^neither  of  which  items  were  presented  by  him  for 
allowance  by  the  probate  court. 

The  heirs  claimed  to  charge  the  administrator  for  decrease  in  the 
▼alue  of  a  saw  mill,  belonging  to  the  estate,  and  for  loss  on  the  sale 
of  the  mill,  occasioned  by  want  of  care  on  the  part  of  the  adminis* 
trator ;  but  the  commissioners  reported,  that  they  did  not  find,  that 
the  administrator  had  been  guilty  of  any  neglect  in  the  matter.  The 
heirs  also  claimed  to  charge  the  administrator  with  one  hundred  and 
thirty  three  bushels  of  wheat,  unaccounted  for ;  in  reference  to 
which  the  commissioners  reported,  that  all  the  wheat  raised  npon 
the  land  of  the  estate  had  been  accounted  for  by  the  administrator 
in  his  acconnt,  or  had  been  used  by  the  family  of  the  intestate,  or 
deliTered  in  payment  for  labor  on  the  farm,  except  twdre  bushels, 
wcMth  913,50. 

The  county  court,  June  Term,  1848,— Datis,  J.,  presiding, — 
accepted  the  report  of  the  commissioners,  and  decided,  that  the  ad- 
ministrator should  be  allowed  for  the  payment  to  Beach,  and  for  the 
amount  paid  for  the  funeral  sermon  and  for  grave  stones,  but  not  for 
the  amount  paid  to  Hiram  Clark,  nor  for  his  expenses  for  witnesses 
and  counsel  fees  in  the  adjustment  of  his  account  and  the  prosecu- 
tion of  the  appeal,  and  charged  him  with  the  ralue  of  the  twelve 
bushels  of  wheat,  as  reported,  and  disallowed  the  claim  made  against 
him  by  the  heirs  in  reference  to  the  saw  mill,  and  allowed  the  ad* 
ministrator  his  taxable  costs  in  the  county  court ;  and  judgment  was 
rendered  accordingly.    Exceptions  by  the  heirs. 

J.  Cooper,  for  defendants,  cited  Re?.  St  278,  ^  10,  18;  lb.  287, 
§  9;  McColbm  ?.  Hinckley,  9  Vt  143 1  Woods,  Adm'r,  v.  PtttiM 
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el  ai.,  4  Vt.  5M;  Probate  Court  t.  ForAix^,  13  Vt.  185;  Woods, 
Adm'r,  r.  Crtdxtars  ofEames,  4  Vt.  356. 

a  W.  Prentiss,  for  plaintiff;  cited  Rev.  St  279,  §  13;  lb.  284, 
^  45 ;  Mead  a  u%.  r.  Byington  et  at.,  10  Vt  116 ;  Rit,  AdnCr,  r. 
Heirs  ofSmUh,  8  Vt  365;  2  Penn.  426;  14  S.  d&  R.  64;  2  Wil- 
liams on  Ex'ie  636,  n. ;  lb.  1141,  n. 

The  opinion  of  the  coart  waB  delifered  by 

Poland,  J«  This  was  an  appeal  by  the  administrator  from  a  de- 
cree of  the  probate  court  apon  the  settlement  of  his  administration 
account,  and  comes  into  this  court  upon  exceptions  taken  to  the  de- 
cisions of  the  coonty  coart  upon  a  report  of  commissioners,  ap- 
pointed to  take  said  account  Several  questions  have  been  dis- 
cussed and  are  presented  for  our  decision. 

1.  The  first  is  in  relation  to  the  charge  of  981,85,  in  the  account 
of  the  administrator,  for  money  paid  Solomon  Beach  upon  a  note 
against  the  intestate.  The  commissioners  report,  that  the  note  was 
presented  by  Beach  to  the  commissioners  upon  the  estate  of  W.  S. 
Clark,  and  that  it  was  really  allowed  by  them  against  the  estate,  and 
that  a  certificate  of  such  allowance  was  made  by  the  commissionerB 
on  the  back  of  the  note,  but  that,  by  some  oversight,  it  was  not 
stated  in  their  report,  returned  to  the  probate  court ;  and  that  after* 
ward  Beach  presented  the  note  to  the  administrator,  and  he  paid  it, 
and  charged  the  amount  in  his  administration  account  It  does  not 
distinctly  appear  fi-om  the  commissioners'  report,  at  what  precise 
time  the  administrator  paid  this  claim  to  Beach  ;  and  it  is  not  per- 
haps material,  except  for  the  purpose  of  determining  what  would 
have  been  the  legal  remedy  for  Beach  to  have  pursued,  to  get  his 
debt,  in  case  the  administrator  had  refused  to  pay  it  to  him.  The 
claim  had  in  fac  tbeen  presented  to,  and  been  allowed  by,  the  commis* 
sioners,  and  the  mere  fact  that  it  was  omitted  in  the  report  would  not 
deprive  the  claimant  of  his  right  to  receive  payment  out  of  the 
funds  in  the  hands  of  the  administrator.  The  report  might  have 
been  recommitted  to  the  commisnoners  for  correction,  or  the  pro- 
bate court  might  have  re-opened  the  commission,  to  have  the  claim 
again  presented.  Under  these  circumstances,  if  the  administrator 
thought  best  to  pay  the  claim  without  thb  expense,  and  did  do  so,  we 
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think  it  was  clearly  within  the  proper  power  of  the  probate  conrt  to 
allow  the  amount  to  him  in  his  administration  account,  and,  from 
the  facts  reported  by  the  commissioners,  their  duty  to  do  so.  We 
think  the  principle  of  allowing  this  claim  is  fully  established  by  the 
case  of  Mtadtt  ux.  v.  Byington  et  a/.,  10  Vt  116. 

S.  As  to  those  items  allowed  to  the  administrator  by  the  c<Mnmis- 
sioners  not  included  in  his  account  presented  ta  the  probate 
court.  The  counsel  for  the  heirs  contends^  that  nothing  could  be 
litigated  mi  an  appeal  from  a  decree,  in  such  a  case  as  the  present, 
except  items  presented  to  and  acted  upon  by  the  probate  court  in 
the  first  instance;  but  such  objection  is  clearly  unfounded.  The 
q>peal  carried  up  the  whole  matter  to  the  county  court,  and  either 
party  could  hafe  the  right  to  present  any  claims,  proper  to  have 
been  presented  and  acted  upon  by  the  probate  court,  whether  in 
fact  presented  there,  or  not.  The  county  court  sit  to  try  the  whole 
matter  inrol? ed  in  the  administrator's  accounting,  and  not  to  revise 
the  errors  of  the  probate  court  merely. 

3.  As  to  the  claims  against  the  administrator  by  the  heirs. 
Whether  the  administrator  had  been  guilty  of  any  such  neglect  in 
the  management  of  the  saw  mill,  as  to  subject  him  to  any  charge 
for  the  loss  of  its  use  to  the  estate,  or  whether  he  had  been  guilty 
of  such  neglect  and  mismanagement,  in  not  making  a  sale  of  it, 
were  wholly  questions  o(fact,  which  hare  been  fully  decided  and 
reported  by  the  commissioners.  So  in  relation  to  the  claim  for 
wheat  The  commissioners  have  repcnrted,  that  they  have  charged 
him  with  all  that  was  raised,  except  such  as  was  used  by  the  family, 
snd,  in  other  ways,  for  the  benefit  of  the  estate.  Whether  the  com- 
missioners came  to  correct  conclusions  up<HX  these  questions,  or  not, 
cannot  be  inquired  into  here.  Their  finding  upon  any  question  of 
fact  is  as  conclusive  as  that  of  a  jury,  or  of  an  auditor  in  an  action 
of  book  account  In  the  case  of  appeals  from  the  probate  court, 
which  come  into  this  court  on  exceptions  to  the  decision  of  the 
county  court,  this  court  sit,  not  as  a  supreme  court  of  probate,  (as 
was  formerly  the  case,  where  appeals  were  made  directly  into  the 
supreme  court,)  but  only  as  a  court  of  errors,  to  revise  decisions  of 
the  county  court  upon  questions  of  law. 

4.  The  county  court,  upon  the  report  of  the  commissioners,  dis> 
allowed  the  claim  of  the  administrator  for  the  sum  paid  Hiram 
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Clark^  and  also  disallowed  his  claim  to  be  allowed  for  counsel  fees 
before  the  probate  coart  and  on  the  hearing  before  the  commission- 
ers ;  but  no  exceptions  were  taken  by  him  to  this  disallowance^ 
we  have  therefore  no  occasion  to  examine  into  the  propriety  of  the 
decision  of  the  county  court  upon  these  items.  If  the  judgment  of 
the  county  court  had  been  rerersed  upon  any  of  the  exceptions  tak- 
en by  the  heirs  below,  it  would  then  become  the  duty  of  this  court  to 
examine  the  whole  case  and  render  such  judgment,  as  the  county 
court  ought  to  have  rendered ,-  but  as  all  the  exceptions  taken  are 
overruled,  we  cannot  re-examine  any  questions,  which  were  decided 
against  the  other  party,  and  to  which  decisions  no  exceptions  were 
taken.  Wheelock  v.  Maulton,  13  Vt.  430.  Cumings  ti  al.  ▼.  JVi/- 
lam,  lb.  434. 

5.  The  allowance  of  costs  by  the  county  court  being  a  matter 
within  their  discretion,  and  their  judgment  being  affirmed  in  every 
particular,  we  think  their  allowance  of  taxable  costs  to  the  adminis- 
trator should  not  be  disturbed ;  and  he  will  be  entitled  to  his  costs 
in  this  court. 

Judgment  affirmed. 


Samuel  S.  Weed  v.  Willard  M.  Beebe,  Freeman  Orcutt  and 
Samuel  S.  Lang* 

[In  Chancbbt.] 

If  an  infant  purchase  land,  and  execute  notes  for  the  purchase  money,  or  a  mort- 
gage of  the  land  to  secure  the  purchase  money,  he  cannot  disaffirm  the  notes 
and  mortgage  and  claim  the  land  under  bis  deed. 

Where  an  infant  purchased  land,  and  paid  a  part  of  the  purchase  money,  but 
executed  no  mortgage  for  the  security  of  the  residue,  and  aftenr ards,  upon  an 
attempt  being  made  by  the  vendor  to  collect  the  residue  by  a  suit  at  law, 
pleaded  his  infancy  in  bar  and  thus  defeated  the  suit,  but  stiU  retained  the 
land,  and,  after  be  became  of  age,  conveyed  the  land,  by  deed,  to  a  third  per* 
son,  it  was  held,  that  the  vendor  had  a  lien  upon  the  land  for  the  payment  of 
that  portion  of  the  purchase  money  remaining  unpaid,  and  that  be  might  enforce 
that  lien,  in  chancery,  without  repaying,  or  offering  to  repay,  the  amount  which 
he  bad  received  towards  the  purchase  money. 
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Asd  it  wu  aleo  held,  thtt  racb  third  pencB,  whe  kad  poreheaed  Ibe  lead,  baying 
bad  foil  knowledge,  before  hia  parcbaae,  of  all  the  faefp,  open  which  the  eqai* 
table  lien  of  the  orator  wai  foanded,  acquired  bj  hia  pnrcbaae  no  greater  right, 
and  conld  claim  to  stand  in  no  better  sitoation,  than  the  one  from  whom  he  par- 
chaaed. 

And  it  waa  also  held,  that  the  vendor  conid  svatain  a  bill  in  chancery,  in  hia  own 
name,  to  enforce  this  lien,  notyrithstanding  he  had  ezecnted  a  qnitclaim  deed 
of  the  premiaea  to  another  person,  anbseqnent  to  hia  aale  to  the  infiuit,  bnt  pre» 
▼iona  to  the  iafiut*s  avoidance  of  the  debt 

And  it  waa  farther  held,  that  it  was  not  necessary  for  the  orator  to  join,  aa  a  de- 
fendant in  such  bill,  one  who  had  received  a  mortgage  of  the  premiaea  firom 
the  peraon  who  pnrofaaaed  them  of  Ihe  mfant 

Appeal  firom  the  court  of  chancery.  The  orator  alleged  in  his 
bill,  that  on  the  seventeenth  of  February,  1843,  be  sold  to  the  de- 
fendants, Beebe  and  Orcutt,  certain  premises  in  Charleston,  at  the 
price  of  three  hundred  dollars,,  for  which  he  took  their  written 
agreement  to  pay  two  hundred  dollars  in  labor,  and  to  pay  the  resi- 
due in  money,  or  by  paying  a  note,  which  John  M.  Beebe  held 
against  Jedediah  Skinner ;  that  at  the  request  of  Orcutt,  he  exe- 
cuted the  deed  of  the  premises  to  the  defendant  Beebe,  but  took 
no  mortgage  to  secure  the  performance  of  the  agreement  in  re> 
ference  to  the  purchase  money ;  that  Beebe  and  Orcutt  paid  the 
t200,  which  they  were  to  pay  in  labor,  and  the  residue  still  re- 
mained unpaid ;  that  soon  after  the  purchase,  Orcutt  absconded 
firom  the  state,  wholly  insolvent ;  that  the  orator  then  commenced 
a  suit  at  law  against  Beebe.  to  recover  the  residue  of  the  pur- 
chase money,  and  Beebe  pleaded  in  bar  his  infancy  at  the  time 
the  contract  was  made,  and  thereby  defeated  the  suit ;  that  af- 
terwards, and  after  he  had  become  of  full  age,  Beebe  executed  a 
deed  of  the  premises  to  the  defendant  Lang,  who  had  full  knowl- 
edge, that  the  residue  of  the  purchase  money  remained  due  to  the 
orator ;  and  that  Lang  now  claimed  to  hold  the  premises  by  virtue 
of  that  conveyance.  And  the  orator  prayed,  that  his  deed  to  Beebe 
might  be  decreed  tQ^  void  and  of  no  effect,  or  that  the  defendants 
might  be  decreed^  pay  to  him  the  amount  of  the  purchase  BKmey 
remaining  due,  or  be  foreclosed  of  all  equity  of  redemption  in  the 
premises,  and  for  general  relief. 

The  bill  was  taken  as  confessed  as  to  the  defendants  Beebe  and 
Orcutt.    The  defendant  Lang  answered,  admitting  that  be  pur- 
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chased  the  premises  of  the  defendant  Beebe,  as  alleged  in  the  biU, 
and  that  he  had  previously  heard,  that  Beebe  had  defeated  the  suit 
at  law,  in  favor  of  the  orator  against  him,  by  pleading  his  infancy, 
but  alleging,  that  he  had  agreed  to  pay  for  the  premises  f  130, 
which  was  their  full  value,  and  that,  at  the  request  of  Beebe,  and 
to  secure  a  debt  due  from  him  to  John  M.  Beebe,  he  had  executed 
his  notes  for  that  amount  to  John  M.  Beebe,  and  secured  them  by  a 
mortgage  of  the  same  premises,  which  mortgage  was  still  outstand* 
ing. 

The  answer  was  traversed,  and  testimony  was  taken  upon  both 
sides,  the  substance  of  which  is  fully  stated  in  the  opinion  delivered 
by  the  court 

The  court  of  chancery  decreed,  that  the  defendants  pay  to  the 
orator  the  amount  of  the  purchase  money  of  the  premises  remain- 
ing unpaid,  or  surrender  the  premises ;  from  which  decree  the  de> 
fendants  appealed. 

Peck  Sf  Colby  for  orator. 

1.  The  purchase  of  an  infant  is  only  voidable,  and  vests  the  fre^ 
hold  in  him,  until  he  disagrees  thereto,  after  coming  of  age ;  and 
he  cannot  affirm  the  contract  in  part  and  disaffirm  it  in  part  Big" 
ehw  V.  Kinney,  3  Vt  353.  Richardsm  v.  Boright,  9  Vt  368. 
Roberts  v.  Wiggin,  1  N.  H.  73.  Bac.  Abr.,  Lease  B.  4  Cruise 
142.  Hambki  v.  Hambltt,  6  N.  H.  333.  Badger  v.  Phinney,  15 
Mass.  350.    2  Kent  240. 

2.  It  is  argued,  that  the  decree  should  order  the  land  re-con- 
veyed  to  the  orator,  and  the  amount  paid  towards  it  to  be  refunded 
to  the  infant ;  but  he  can  claim  no  such  privilege  now.  When  he 
became  of  full  age,  he  avoided  the  suit  for  tlie  purchase  money  by 
pjiea  of  infancy ;  and  it  was  then  his  duty  to  have  restored  the  land ; 
— but,  instead  of  that,  he  conveyed  the  land,  and  thus  placed  it  be- 
yond his  power  to  re-convey  to  the  orator ;  he  refuses  to  affirm  the 
contract,  while  the  property  is  in  his  hands,  but,  having  avoided 
the  payment,  seeks  to  affirm  the  contract  by  assuming  to  c<xivey, 
and,  by  the  same  act,  to  deprive  the  orator  of  all  means  to  secure 
his  debt 

3.  The  notice  to  Lang  is  clearly  proved. 

4.  There  is  strong  equity  here  for  allowing  to  the  orator  a  lien 
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on  the  land  for  the  purchase  money,  aa  against  these  defendants, — 
he  having  no  note,  or  other  secarity,  for  bis  debt,  but  merely  a 
written  agreement  to  pay.    2  Story's  Eq.  46{^-482. 

T.  P.  Red/UU  for  defendants. 

1.  We  insist,  that  the  vendor,  in  this  state,  has  no  lien  upon  the 
land  for  the  purchase  money,  and  that  to  establish  such  a  lien  would 
effectually  overturn  our  whole  system  of  registry.  But  if  the  vend- 
or have  such  lien,  it  does  not  follow,  that  this  orator  can  claim  it. 
He  cannot  pursue  Beebe  on  the  note,  which  is  the  jprmetpo/;  shall 
he  be  permitted  to  pursue  him  upon  an  implied  lien,  which  is  a 
mere  ituident  to  the  note,—- a  mere  collateral  security  t 

3.  The  orator  contends,  that»  as  the  defendant  has  pleaded  in- 
fancy to  the  note,  he  has  treated  the  contract  as  rescinded.  But  if 
rescinded,  it  must  be  rescinded  in  Mo.    Hart  v.  8iik,  5  East  449. 

3  Kent  480.  The  orator  must  do  equity,  before  he  can  demand  it 
of  another.  An  infant  cannot  demand  the  return  of  property  sold 
by  him,  until  he  shall  first  return  the  consideration  received ;  and 
as  Beebe  could  not  recover  the  9200,  without  first  tendering  the 
title  to  the  lands,  shall  the  orator  be  permitted  to  take  the  land,  un- 
til he  shall  first  return  the  9200?  Holmes  v.  Blogg,  8  Taunt.  508, 
[4  E.  C.  L.  180.]  Corpe  v.  Overton,  10  Bing.  352,  [25  E.  C.  L. 
131.]  Farr  v.  Acsnter,  12  Vt  28.  Touch  v.  Parsons,  3  Burr, 
1794. 

The  English  authorities  are,  that,  when  an  inftnt  pleads  his  priv- 
ilege, he  avoids  the  contract  as  to  himself  merely,  but  leaves  it  in 
force  as  to  the  adult,  who  cannot  recover  the  consideration  paid,  hot 
it  shall  be  treated  as  a  gift  Reeves'  Dom.  Rel.  202.  It  is  also 
held,  that  if  the  contract  be  in  part  executed,  and  the  infant, 
when  sued,  plead  his  privilege,  he  avoids  the  residue  of  the  con- 
tract and  leaves  the  executed  part  in  force.    See  Abeli  v.  Warren, 

4  Vt  149;  Baker  v.  Looett,  6  Mass.  78 ;  Rorfr.  Stafbrd,  7  Cow. 
181 ;  9  Cow.  026 ;  Tucker  et  al.  v.  Moreland,  10  Pet  58.  It  has 
been  decided  in  Pennsylvania,  that  trover  will  not  lie  against  an  in* 
fant  for  property  sold  to  him,  after  he  has  pleaded  infancy  in  bar  of 
the  contract  and  refused  to  fulfil  it ;  Penrose  v.  Curren,  3  Rawle 
351 ;  and  such  is  the  English  doctrine.  Jennings  v.  RendaUy  8  T. 
R.  335.    Hunt  v.  Bowen,  I  Mod.  25. 
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3.  But  if  the  contract  were  rescinded  in  ioio,  and  die  title  to  the 
land  rerertedy  then,  the  orator  having  conveyed  the  land  to  Skinner 
before  this  bill  was  bronght.  Skinner,  alone,  can  sostain  the  bill. , 
4  Kent  261.    15  Pick.  82.     14  lb.  374.    2  Aik.  33. 

4.  John  M.  Beebe  sbooid  have  been  joined,  being  a  OKHrtgagee 
of  the  premises.  Story's  Eq.  PL  ^  193.  All  incumbrances,  wheth- 
er prior  or  subeequent,  should  be  made  parties  to  the  bill.  Finkjf 
V.  Bank  of  U.  8.,  11  Wheat.  304.  Harris  v.  Btach,  3  Johns.  Ch. 
R.  450. 

The  opinion  of  the  court  was  delivered  by 
Poland,  J.  The  facts  in  this  case,  as  shown  by  the  bill,  \ 
and  evidence,  seem  to  be  substantially  the  following.  On  the  i 
teenth  day  of  February,  1843,  the  orator  contracted  to  sell  to  Beebe 
and  Orcutt  certain  premises  in  the  town  of  Charleston,  of  which  he 
was  the  owner,  for  the  sum  of  three  hundred  dollars, — two  hundred 
dollars  of  which  was  to  be  paid  by  building  a  barn  and  finishing  a 
house  for  the  orator,  and  one  hundred  dollars  to  be  paid  in  money, 
or  by  taking  up  a  note  for  that  sum,  which  one  John  M.  Beebe» 
father  of  Willard  M.,  held  against  Jedediah  Skinner ;  and  on  the 
same  day  the  orator  executed  a  deed  of  the  premises  to  Willard  H. 
Beebe,  and  Beebe  and  Orcutt  executed  to  the  orator  a  written  obli- 
gation for  the  payment  of  the  $300,  agreeaUy  to  their  contract 
Beebe  and  Orcutt,  in  pursuance  of  their  contract,  went  on  and  per- 
formed, or  nearly  performed,  the  labor,  which  was  to  be  in  payment 
of  two  hundred  dollars  toward  the  purchase,  but  neglected  and  re- 
fused to  pay  the  remainder  of  the  purchase  money,  Orcutt  having 
absconded  from  the  state,  and  being  wholly  insolvent,  the  orator 
commenced  his  suit  against  Willard  M.  Beebe,  for  the  recovery  of 
the  one  hundred  dollars,  returnable  to  the  June  Term  of  Orleans 
county  court,  1844 ;  to  which  acticm  the  said  Willard  M.  appeared 
and  pleaded,  that,  at  the  time  of  the  execution  of  die  deed  and  ccm- 
tract  aforesaid,  he  was  a  mincH*,  under  die  age  of  twenty  one  years, 
and,  having  established  that  fact,  he  defeated  a  recovery  by  the  or^ 
tor  against  him  for  said  sum.  After  the  determination  of  that  suit, 
and  after  the  said  Willard  H.  became  of  full  age,  on  the  finirth  day 
of  September,  1845,  the  said  Willard  H.  conveyed  the  premises  in 
question  to  Samuel  S.  Lang,— Lang  having  full  notice  of  the  non- 
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payment  of  the  said  one  hundred  dollars  of  the  purchase  money,  and 
that  WiUard  M.  Beebe  had  avoided  payment  of  it  on  the  ground  of 
infancy.  Lang,  at  the  time  he  received  the  deed  from  Willard  M. 
Beebe,  execated  his  notes,  for  the  sum  of  f  190,  to  John  M.  3eebe, 
and  also  executed  a  mcNtgage  of  the  premises  to  John  M.  Beebe,  to 
secare  the  same.  The  orator  also  executed  a  quitclaim  deed  of  the 
premises  to  Jedediah  Skinner,  on  the  twenty-fourth  day  of  July, 
1843. 

There  can  be  no  doubt,  but  that  Willard  M.  Beebe,  being  a  mi- 
nor at  the  time  of  entering  into  the  contract  with  the  <Mrat<H',  might 
have  disaffirmed  the  contract  on  coming  of  age ;  and  had  he  done 
so,  the  orator  probably  could  not  have  reclaimed  the  premises,  with- 
out paying  back  what  he  had  received  in  part  payment  for  the  land. 
Whatever  may  be  the  law  elsewhere,  it  is  well  settled  in  this  state 
by  the  cases  of  Bigehw  v.  Kinney  and  Riehardson  v.  Barighi,  that 
an  infant  cannot  avoid  that  part  of  his  contract,  which  binds  him, 
without  also  avoiding  that  part,  which  is  in  his  favor.  If  he  pur- 
chase land  and  execute  notes  for  the  purchase,  or  a  mortgage  of  the 
land  to  secure  the  purchase  money,  he  cannot  disaffirm  the  notes 
and  mortgage  and  claim  the  land  under  his  deed.  So  if  he  sell  land 
and  take  notes,  he  cannot  avoid  his  deed  and  compel  payment  upon 
his  notes.  And  the  good  sense  and  equity  of  this  doctrine  is  too 
apparent,  to  require  any  reasoning,  or  authority,  to  support  it.  In 
the  present  case  the  defendant  Beebe  paid  a  part  of  the  purchase 
money,  but  avoided  the  payment  of  the  residue,  by  reason  of  his 
infancy. 

It  is  strongly  insisted  in  this  case  by  the  counsel  for  the  defend- 
ants, however,  that  the  orator  could  make  no  claim  upon  the  land, 
or  any  lien  upon  it,  by  reason  of  this  disaffirmance  by  Beebe,  until 
he  first  repaid,  or  offered  to  r^ay,  the  two  hundred  dollars  he  had 
already  received.  As  before  intimated,  the  orator  probably  would 
have  been  obliged  to  do  this,  had  Beebe  disaffirmed  his  contract  up- 
on his  coming  of  age,  and  claimed  to  be  restored  to  his  former  con- 
dition in  relation  to  the  purchase  of  the  premises.  But  this  it  seems 
he  did  not  do ;  he  not  only  affirmed  the  contract  of  purchase,  bj 
continuing  in  possession  of  the  land,  but  even,  after  he  had  actually 
avoided  the  payment  of  the  debt  to  the  orator  for  the  land,  he  pro- 
ceeded  to  convey  the  land  away  to  Lang.     This,  we  think,  must 
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effectaally  preclade  him  from  claimiDg  any  return  of  the  sum  he  had 
previoosly  paid.  Under  these  curcQinstanees  it  seems  apparent  to 
as^  that,  apmi  the  plainest  principles  of  common  honesty,  as  well  as 
upon  the  principles  of  eqaity  law,  the  orator  should  hare  a  Ken  upon 
the  pronises,  as  against  Willard  M.  Beehe,  for  that  portbn  of  the 
purchase  money,  the  payment  of  which  he  had  avoided  by  his  plea 
of  infancy. 

The  defendant  Lang  admits,  that  he  had  notice  of  all  these  hots, 
upon  which  this  equitable  Urn  of  the  orator  is  founded ;  and  of 
course  he  could  acquire  no  greater  right,  or  claim  to  stand  in  any 
better  condition,  than  Willard  M.  Beebe  himself.  We  are  satisfied 
from  the  evidence,  that  he  had  express  notice,  that  the  orator  would 
claim  this  Uen  upon  the  land,  before  he  purchased ;  but  we  do  not 
think  it  was  necessary  for  the  orator  to  make  this  out,  in  order  to 
charge  him  with  the  Hen,  It  was  decided  upon  the  present  circuit, 
in  Rutland  county,*  that  the  doctrine  of  equitable  Uen,  as  between 
the  vendor  and  vendee  of  real  estate,  for  the  purchase  money,  obtains 
in  this  state ;  but  we  have  not  examined,  to  see  whether  the  orator 
could  sustain  his  bill  up<m  that  principle,  as  we  think  it  is  well 
based,  without  resorting  to  the  aid  of  vendor's  Uen. 

It  is  insisted,  however,  that  the  bill  should  have  been  brought  in 
the  name  of  Skinner,  by  reason  of  the  quitclaim  deed  from  the  ora- 
tor to  him  of  July  24,  1843.  But  we  do  not  see  any  good  ground 
for  such  claim.  That  deed  clearly  ccnveyed  nothing  to  Skinner. 
The  orator  had  nothing  in  the  premises  to  convey,  at  that  time;  he 
had  deeded  the  land  away  to  Beebe,  and  at  that  time  nothing  had 
been  done  by  Beebe  to  avoid  the  conveyance,  and  the  deed  was 
good  as  against  the  oratm*.  If  he  had  subsequently  conveyed  his 
right  in  the  land,  or  even  his  debt*  or  claim  against  Beebe,  to  Skin- 
ner, we  see  no  objection  to  its  being  enforced  in  the  name  of  the 
orator,  even  for  the  benefit  of  Skinner. 

It  is  also  insisted,  that  John  M.  Beebe  acquired  an  interest  in  the 
premises  by  virtue  of  his  mortgage  firom  Lang,  and  that  he  should 
have  been  joined  as  a  party  defendant  The  orator  might  undoubt- 
edly have  joined  John  M.  Beebe  as  a  party,  by  reason  of  such  con- 
veyance.  But  it  seems  to  us,  that  he  is  not  a  necessary. party  to  this 

*  See  Manly  et  ah  v.  8la$on  et  a/.,  ante,  page  271. 
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bill,  for  the  porpoie  of  settltog  the  righti  of  the  parties  before  the 
court ;  and  it  is  not  usaal  to  torn  a  partj  oat  of  court,  or  eveo  to 
delay  a  cause  to  faring  in  other  parties,  nnless  it  is  necessary  to  do 
K>,  in  order  to  settle  the  rights,  or  properly  protect  the  interests,  of 
the  parties  already  before  the  court  We  do  not  see  how  these  de- 
fendants can  be  at  all  prcjadiced  by  John  H.  Beebe  not  being  before 
the  court  His  rights,  of  coarse,  are  not  prejudiced  by  any  decree 
made  here ;  and  if  the  orator  wis  willing  to  lea?e  the  matter  open 
for  farther  litigation  with  John  M.  Beehe,  respecting  his  mortgage, 
we  do  not  see  how  these  defendants  bare  any  ground  of  complaint. 
The  decree  of  the  chancellor  is  therefore  affirmed. 
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State  v,  Robert  McKown. 


If  the  probate  conrt  remove  a  giiardian>  ■■  being  an  unsuitable  perwm  to  dis- 
charge the  dntles  of  the  tnist,  and  appouit  another  person  in  his  place,  who 
gives  the  necessary  bond,  the  powen  of  the  petson  retnefved,  as  gvardian,  im- 
mediately eease,  notwithstaadhig  he  wmj  appeal  from  the  decree  remoiing  him. 
An  appeal,  in  snch  case,  does  not  vaoate  the  decree  appealed  from,  bnt  the  eve* 
tody  and  control  of  the  ward  and  estate  properly  belong  to  the  new  gnardian, 
until  restored  to  the  former  gnardian  by  a  decision  of  the  nppeal  in  his  fiivor, 
or  determined  in  some  other  way. 

Information  for  an  assanh  and  battery  upon  one  Rassell  Clark. 
Plea,  not  guilty,  and  trial  by  jury,  December  Term,  1848,— Po- 
LAND,  J.,  presiding. 
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On  trial  the  facts  were  proved  to  be  as  follows.  The  respondent, 
on  the  sixth  day  of  December,  1845,  was,  by  the  probate  court  for 
the  district  of  Caledonia/  duly  appointed  guardian  of  Clarissa 
HcKown  and  several  other  minor  children  of  Henry  McKown, 
deceased,  and  gave  bonds  as  such,  in  due  form  of  law.  Subse^ 
quently,  on  the  first  day  6f  June,  1846,  the  respondent  was  duly 
removed,  by  the  probate  court,  from  the  guardianship,  on  account 
of  his  being  an  unsiutable  person  to  act  as  guardian,  and  John  Har* 
vey  was  duly  appointed  guardian  in  his  place,  and  gave  bond  in  dae 
form  of  law,  and  assumed  the  trust  and  took  the  care  and  custody 
of  the  wards.  The  respondent  appealed  from  the  decree  of  the  pro* 
bate  court,  removing  him  from  the  guardianship,  which  appeal  was 
duly  entered  in  the  county  court,  and  is  still  pending.  Harvey,  im- 
mediately upon  his  ap^intment,  placed  Clarissa  McKown  under 
the  care  and  in  the  family  of  the  said  Russell  Clark,  where  she 
lived  until  some  time  in  July,  or  August,  when  the  respondent  went 
on  to  the  premises  of  Clark  and  claimed  the  custody  of  the  said 
Clarissa,  as  being  her  guardian.  Clark  forbade  his  taking  the  girl 
away ;  upon  which  the  respondent  undertook  forcibly  to  remove 
her,  and,  upon  Clark's  interfering  to  prevent  his  so  doing,  he  com- 
mitted an  assault  and  battery  upon  Clark, — but  not  of  an  aggravated 
character. 

The  counsel  for  the  respondent  requested  the  court  to  charge  the 
jury,  that  the  respondent  was  legally  entitled  to  the  custody  of  the 
said  Clarissa  and  had  the  right  to  use  force  sufficient  to  take  her 
away  from  Clark,  if  he  refused  to  surrender  the  custody  of  her  vol- 
untarily. But  the  court  instructed  the  jury,  that  the  respondent 
was  not  legally  entitled  to  the  custody  of  the  said  Clarissa,  and 
that,  if  he  undertook  to  forcibly  take  her  away  from  Clark,  and  in 
so  doing  used  violence  upon  the  person  of  Clarky  he  was  guilty  of 
an  assault  and  battery.  The  jury  found  the  re^M»dent  guilty. 
Exceptions  by  respondent. 


for  respondent. 


The  respondent  contends,  that  the  appeal  from  the  decree  of  the 
probate  court  vacated  the  decree,  and  that,  until  the  same  is  affirmed 
in  the  county  court,  he  is  the  legal  guardian  of  the  children.  This 
is  in  analogy  to  all  the  principles  of  the  common  law  courts,  and. 
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if  not  applicable  to  the  judgments  and  decrees  of  the  court  of  pro- 
bate,  then  it  follows,  that  snch  jodgments  and  decrees,  though  ap* 
pealed  from,  are  to  be  conclusire,  until  reversed  in  the  appellate 
court  But  it  has  been  held,  that  an  appeal  from  the  commission^ 
ers,  allowing  a  claim,  and  the  acceptance  thereof  bj  the  probate 
court,  vacates  the  judgment  allowing  the  debt  Probate  Court  ▼. 
Rogers  et  al,  7  Vt  196.  If  an  appeal  from  the  decision  of  the 
probate  court  does  not  vacate,  or  affect,  the  decree  appealed  from, 
then  that  section  of  the  statute, — ^Rev.  St  c.  44,  §  34, — which  pro- 
vides, that,  if  the  person  appealing  from  the  probate  court  shall  neg- 
lect to  enter  his  appeal,  the  court,  to  which  the  appeal  is  taken, 
**  shall  affirm  the  proceedings  appealed  from,"  is  wholly  useless ; 
for  it  would  he  needless  to  affirm  a  judgment,  which  had  ever  con- 
tinued in  full  force. 

JB.  N.  Dams^  state's  attorney. 

The  care  of  minor  children,  with  their  property,  is  placed  by  the 
law  under  the  discretion  of  the  probate  court ;  and  until  it  is  deter- 
mined, by  higher  authority,  that  that  court  have  erred,  their  decrees 
are  binding. 

The  opmion  of  the  court  was  delivered  by 

Poland,  J.  This  case  presents  for  decision  this  question,--^ 
Where  a  guardian  of  a  minor  child  b  removed  by  the  probate  court 
for  unsuitableness,  and  another  appointed  guardian  in  his  stead,  and 
the  first  guardian  appeals  from  the  decree  removing  himself  from 
the  trust,  which  of  the  guardians  is  entitled  to  the  custody  of  the 
ward  and  prq>erty  during  the  pendency  of  the  q>peal  ?  So  far  as 
we  know,  the  question  has  not  before  been  brought  before  this  court 
for  decision  and  is  now  for  the  first  time  to  be  settled ;  and  as  the 
question  b  one  of  some  practical  importance,  we  have  endeavored 
to  give  it  as  much  examination,  as  our  time  and  opportunities  would 
permit 

It  b  urged  by  the  counsel  for  the  respondent  that,  by  analogy  to 
appeals  from  the  judgments  of  justices  of  the  peace  to  the  county 
court,  and  of  reviews  firom  judgments,  rendered  in  the  county  court, 
to  a  subsequent  term  of  the  same  court,  (where  the  settled  doctrine 
b,  that  such  apped,  or  review,  operates  to  whoUy  vacate  and  render 
64 
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inoperatire  such  prerioiu  judgment,)  the  appeal  in  the  case  at  bar 
operated  to  ?acate  the  decree  of  the  probate  courts  remoring  the 
respondent  from  his  trust  as  guardian,  and  so  left  him  in  the  full 
possession  of  all  his  rights,  as  guardian,  and  possessing  all  the  pow* 
ers  which  he  had  before  the  decree  was  made. 

In  the  case  of  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  or  a  review  from  a  judgment  of  the  county  court,  the  appeal, 
or  review,  must  be  entered  at  the  very  time,  or  term,  when  such 
judgment  was  rendered,  and  before  such  judgment  has  anj  active 
legal  operation,  and  before  any  thing  can  be  done  under  it,  by  way 
of  enforcing  its  execution.  The  provisions  of  our  law,  in  relation 
to  the  appointment  and  removal  of  guardians  of  minor  children,  and 
of  appeals  from  the  decisions  of  the  probate  court  in  appointing  and 
removing  them,  are  wholly  different.  When  the  probate  court  re- 
move a  guardian,  his  powers  and  duties  immediately  cease,  and  the 
probate  court  may  instantly  proceed  to  appoint  another,  whose  pow- 
ers and  duties  immediately  commence.  He  may  give  bonds  and 
assume  the  custody  and  control  of  the  person  and  estate  of  his  ward, 
as  soon  as  he  is  appointed.  The  decrees  of  the  probate  court  have 
thus  gone  fully  into  effect  and  operation;  but  still  the  first  guardian, 
if  he  feel  aggrieved  by  the  decree,  may  enter  his  appeal  within  the 
period  of  twenty  days.  Shall  this  appeal  from  the  decree  of  remo- 
val have  given  to  it  the  effect,  not  only  to  vacate  the  decree  of 
removal,  but  the  farther  effect,  to  take  away  and  vacate  the  rights 
acquired  by  the  new  guardian,  and  revest  the  old  guardian  with  his 
former  power  and  authority.  It  appears  to  us  that  to  hold  such  to 
be  the  eflfect  would  be  productive  of  great  mischief  and  confusicD, 
and  that  the  analogy  between  a  case  of  this  kind  and  of  appeals  and 
reviews  in  ordinary  suits  at  law  is  too  slight,  to  require  us  to  come 
to  any  such  conclusion. 

We  have  also  endeavored  to  examine  the  practical  eflect  of  a  de- 
cision, such  as  the  counsel  for  the  respondent  nAa  us  to  make ;  and 
we  may  freely  admit,  that  our  views  have  perhaps  been  much  infln* 
enced  by  this  consideration ;  and  as  we  consider  the  question  a  new 
one  under  our  statute,  we  felt  entirely  at  liberty  to  act  upon  the  re- 
sult of  our  conclusions  in  that  view.  The  nineteenth  section  of 
chapter  sixty  five  of  our  Revised  Statutes  provides,  that  "  if  any 
guardian  shall  remove  out  of  this  state,  or  become  insane  or  other- 
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wise  incompetent,  or  unsoitable,  the  probate  court  may  remove  such 
guardian/'  d&c,  and  also  provides,  that  the  court  may  appoint  an- 
other in  his  place.  Now  if  we  decide,  that  the  respondent  in  this 
case,  after  his  removal  and  the  appointment  of  another  in  his  place, 
and  his  appeal  taken,  was  entitled  to  the  custody  of  the  person  and 
estate  of  his  ward,  of  course  such  must  be  the  decision  in  every  case 
of  a  removal  and  new  appointment  of  a  guardian,  even  when  the  first 
guardian  has  become  insane,  or  otherwise  grossly  unsuitable,  and  is 
wasting  the  estate,-  or  even  endangering  the  person  of  the  ward. 
The  right  of  appeal  equally  extends  to  all  cases  of  removal,  what- 
ever may  be  the  cause,  or  however  urgent  the  necessity  for  it;  and 
to  hold  that  such  former  guardians  are  entitled  to  keep  the  custody 
and  control  of  the  person  and  estate  of  their  wards,  as  long  as  liti- 
gation can  be  protracted,  we  think,  would  lead  to  very  injurious  and 
mischievous  results.  We  think,  therefore,  that  the  safer  and  better 
rule  is,  to  hold  that  the  right  of  the  first  guardian  is  suspended  dur- 
ing the  pendency  of  the  appeal,  and  that  the  custody  and  control  of 
the  ward  and  estate  properly  belongs  to  the  new  guardian,  until*i{ ' 
shall  be  restored  to  the  former  guardian  by  a  decision  of  tfie-.^ppeafe 
in  his  favor,  or  determined  in'^ome  other  way ;  and  we'belief^  Ihst, 
in  arriving  at  this  conclusion,  we  are  doing  no  violeli^e*ft  the*8tkt- 
ute,  or  to  any  analogous  principle  of  law.  The  responctent's^  excep- 
tions are  therefore  overruled.  .  **''  ^' 

*  •   ?.- 


i'.* 


Benjamin  F.  Scott  v.  Joseph  Lance. 

Bfbnay  ooUoeted  by  an  attorney,  upon  damanda  left  with  Um  for  eoDection,  eaii* 
not  ordiHarily  be  reeovered  from  him,  by  the  creditor,  in  an  action  npon  book 
accoont  Bat  if  the  parties  ezpreealy  agree,  that  the  money  so  received  may 
be  charged  npon  book,  the  objection  will  be  obviated ,  and  ench  agreement 
may  alio  be  implied  from  the  conne  of  dealing  between  the  parties. 

The  mere/orm,  in  which  a  ehaige  is  made  npon  book  aoeonat,  is  not  material, 
in  determining  the  right  to  recover  therefor. 
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When  property  has  been  tortiooslj  taken  from  the  powearion  of  the  owner,  and 
converted  bj  the  wrong  doer  directly  to  hia  own  nae,  the  owner  cannot  reeorer 
lor  anch  property  by  an  action  opon  book  aeconnt  The  extent,  to  which  the 
doctrine  of  waiving  torts  and  aoeing  in  aaaampait  baa  been  carried  in  thia  alato, 
ia  to  allow  the  owner  of  property,  where  it  haa  been  tortionaly  taken  and  con- 
Terted  into  money,  to  maintain  aaaampait  for  money  had  and  received  againot 
the  wrong  doer.* 

Where  one  hires  a  farm,  to  cnltirate  for  a  ahare  of  the  prodnce,  and,  by  the  ooa- 
aent  of  the  lessor,  he  converts  to  his  own  use  more  than  his  share  of  the  joint 
property,  before  division,  the  lessor  cannot  recover  therefor  in  an  action  oa 
book  accoont.  The  proper  remedy  is  by  an  action  of  acconnt,  to  adjoat  th« 
whole  matter  of  the  joint  intereot  in  the  lettug  of  the  farm  and  the  products. 

A  claim  for  nnliqoidated  damagea  for  a  breach  of  contract  cannot  be  recovered  in 
an  action  on  book  acconnt 

A  claim  for  the  oae  and  oocnpation  of  land  cannot  be  recovered  in  an  actioa  on 
book  accoont,  where  there  has  been  no  agreement,  that  it  ahonld  be  charged  on 
book,  and  the  other  party  has  charged  nothing  on  book,  that  was  delivered  ia 
payment  for  such  item. 

If  the  excepting  party  prevail  opon  some  of  his  ezoeptioiis,  in  the  snpremo  oonit, 
and  th*  judgment  of  the  county  court  is  reversed  and  judgment  rendered,  in 
favor  of  the  party  recovering  in  the  county  court,  for  a  amaller  anm,  the  ex- 
cepting party  will  be  allowed  his  costs  of  the  supreme  court. 

Book  Account.  Judgment  to  accoant  was  rendered,  and  an 
auditor  was  appoiated,  who  reported  the  facts  substantially  as  fol- 
lows. 

The  plaintiff's  account  was  allowed  at  $82,81.  The  defendant 
presented  an  account  in  ofl&et,  and,  among  other  things,  charged  to 


*  In  Oallup  V.  WaUaetf  in  Sop.  C,  Windsor  Co.,  July  Adjouraed  T^m, 
1848,  the  action  was  assumpsit  for  money  had  and  received,  and  the  defendant 
filed  a  declaration  on  book  account  in  ofiset  Upon  the  hearing  before  the  audi- 
tor the  plaintiff  claimed  to  be  allowed  the  valne  of  a  horse,  which  he  had  deliv- 
ered to  the  defendant  to  aell  for  him  in  Boston,  fbr  money,  but  which  the  defend- 
ant,  m  violation  of  his  durectkms  to  aell  for  money,  had  exchanged  for  aaolber 
horse,  which  latter  horre  he  had  converted  to  his  own  use.  The  Covt&t,  per 
Hai«i.,  J.,  held,  that,  the  defendant  having  converted  to  his  own  use  the  property 
delivered  to  him,  the  plaintiff  was  entitled  to  recorer  therefor,  in  an  action  on 
book  account,  citing  Flotoer  Brook  Mamf,  Co.r.  Buck,  18  Vt.  240,  and  mdb-> 
ok  et  al,  V.  StevtM  H  al.,  lb.  111. 
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the  plaintiff  the  amoont  of  certain  notes  and  accounts,  against  dif- 
ferent persons,  which  he  had  delivered  to  the  plaintiff,  who  was  an 
attorney,  to  cdlect  Upon  these  charges  the  auditor  allowed  to  the 
defendant  such  sums  as  he  found  had  actually  heen  collected  and 
received  by  the  plaintiff  It  appeared,  that  it  had  been  agreed  be- 
tween the  parties,  that  these  sums  should  be  accounted  for  upon  the 
general  dealings  between  them.  The  defendant  also  claimed  to  re- 
cover for  a  quantity  of  corn  and  potatoes,  allowed  by  the  auditor  at 
940,00,  in  refence  to  which  it  appeared,  that  in  the  autumn  of  1841 
the  plaintiff  hired  the  defendant's  farm,  and  moved  on  to  it,  and 
that,  by  permission  of  the  defendant,  he  used  the  corn  and  potatoes 
charged,  which  the  defendant  had  left  upon  the  premises.  The  de- 
fendant also  claimed  to  re<y>ver  for  a  quantity  of  manure,  taken  by 
the  plaintiff,  allowed  by  the  auditor  at  $98,50;  in  reference  to 
which  it  appeared,  that  the  defendant  consented,  that  the  plaintiff 
might  take  six  loads,  of  the  amount  charged,  worth  f  3,00,  from  the 
premises  hired  as  above  stated,  and  the  plaintiff  claimed,  that  he 
had  a  right  to  take  away  the  residue  of  the  amount  taken  by  him, 
as  having  been  made  from  hay,  which  he  purchased  and  brought 
upon  the  premises, — ^but  that  the  defendant  did  not  consent  that  he 
might  take  it  The  manure,  when  taken,  was  spread  about  in  the 
yard  and  lay  in  piles  at  the  barn  windows.  The  defendant  also 
charged  a  quantity  of  stone,  for  door  step  and  underpinning,  taken 
by  the  plaintiff  from  the  defendant's  land ;  in  reference  to  which  it 
appeared,  that  the  plaintiff  purchased  of  the  defendant  about  one 
half  of  the  stone  taken  by  him,  and  that  he  took  the  residue  from 
the  defendant's  land  without  permission,  but  in  consequence  of  a 
mistake  as  to  the  division  line  between  that  land  and  his  own.  The 
auditor  found  the  value  of  all  the  stone  taken  to  be  910,00.  The 
defendant  also  charged,  as  No.  28  of  his  account,  for  the  use  of  a 
pasture ;  in  reference  to  which  the  auditor  reported,  that  this  pas* 
ture  was  hired  by  the  plaintiff  of  the  defendant,  as  part  of  the  prem- 
ises above  mentioned,  and  that,  as  part  of  the  contract,  the  plaintiff 
agreed  to  mow  it,  and  that,  if  he  had  mowed  it,  it  would  have  been 
worth  to  the  defendant  97,00;  and  the  auditor  allowed  the  charge 
at  that  sum.  The  defendant  also  charged,  as  No.  32  of  his  account, 
for  the  use  of  a  pasture ;  in  reference  to  which  it  aj^ared,  that  the 
defendant  let  the  pasture  to  the  plaintiff  for  what  it  was  worth  for 
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the  plaintiff's  accommodation  in  carrying  on  the  premises  abore 
named,  and  that  the  plaintiff  used  it  two  years, — for  which  the  au- 
ditor allowed  f  6,00.  The  defendant  also  charged  for  one  half  of 
certain  produce  raised  by  the  plaintiff  upon  the  defendant's  farm^ 
during  the  two  years  that  it  was  carried  on  by  the  plaintiff;  in  refer- 
ence to  which  it  appeared,  that,  by  the  contract  between  the  par- 
ties, the  plaintiff  was  to  carry  on  the  farm  and  pay  one  half  of  the 
taxes  and  have  one  half  of  the  produce,  and  that  the  plaintiff,  by 
the  consent  of  the  defendant,  consumed  more  than  bis  half  of  the 
common  property, — for  which  excess,  so  used  by  the  plaintiff,  the 
defendant  was  allowed  by  the  auditor  to  recover.  The  defendant 
also  claimed  and  was  allowed  by  the  auditor  for  an  amount  paid  by 
him  for  taxes  on  the  farm,  above  his  half.  The  auditor  computed 
interest,  by  finding  the  amount  of  each  party's  account  on  the  first 
of  January  in  each  year,  and  casting  interest  on  that  amount  from 
that  time  to  the  June  Term  of  the  county  court,  1848.  The  amount 
of  the  defendant's  account,  as  allowed,  exclusive  of  interest,  was 
9255,98. 

The  county  court,  December  Term,  1848, — ^Poland,  J.,  pre- 
siding,— accepted  the  report  and  rendered  judgment  thereon  in  fa- 
vor of  the  defendant,  for  the  balance  due  to  him,  as  allowed  by  the 
auditor.     Exceptions  by  plaintiff. 

C  W,  Prentiss  for  plaintiff. 

1.  The  charges  for  money  collected  are  not  recoverable  in  this 
form  of  action,  but  in  assumpsit,  or  account  And  there  are  no 
circumstances  legalizing  the  charges.  The  demands  were  to  be 
Elected  and  accounted  for  on  settlement  of  all  their  dealings ; 
iivhioh  would  include  book  accounts  and  all  other  matters  ex  con» 
tractu.    Farrand  v.  Oage,  3  Yt  326. 

2.  Although  the  corn  and  potatoes,  left  upon  the  premises  at  the 
time  the  plaintiff  removed  there,  were  taken  with  the  defendant's 
permission,  yet  this  was  connected  with  the  taking  of  the  farm  by 
the  plaintiff,  and  was  part  of  that  transaction.  There  was  a  mere 
permissive  use  and  impropriation,  from  time  to  time,  by  the  plaintiff, 
as  bailiff  of  the  property,  subject  to  an  accounting  to  the  defendant, 
when  properly  called  upon ;  and  account  is,  we  contend,  the  onlj 
proper  remedy. 
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3.  As  to  the  manore,  the  taking  of  all,  except  six  loads,  was  a 
mere  trespass.    Peach  v.  MiUs,  14  Vt.  371. 

4.  One  half  of  the  ch^ge  for  the  stone  should  be  disallowed,  as 
the  taking  was  merely  a  trespass. 

5.  Item  No.  28  is  not  recoverable,  as  this  form  of  action  is  not 
'  appropriate  to  recover  damages  for  the  non-performance  of  a  con- 
tract; and  item  No.  33  should  be  disallowed,  as  it  is  a  mere  charge 
for  the  Qse  and  occapation  of  land.    Fry  v.  Shield,  3  Vt  246. 
Brayt.  39.     Nichols  v.  Packard^  16  Yt.  91. 

6.  As  to  the  charges  for  the  produce  of  the  farm,  owned  jointly 
by  the  parties,  account  is  the  only  proper  remedy.  Aceoont  and 
book  account  are  not  always  concurrent  remedies ;  they  cannot  be 
joined  in  the  same  action.  Sitift  v.  Raymond,  11  Yt.  317.  May 
T.  WilUams,  3  Yt.  S39.  Bishop  v.  Doiy,  1  Yt.  37.  Albee  r.  Fair- 
hanks,  10  Yt  314.  Oanaway  ?.  MUler,  15  Yt  152.  Stedman  t. 
Oasseit,  18  Yt  346. 

7.  The  charge  for  taxes  is  recoverable  in  assumpsit,  or  account, 
but  not  in  book  account 

Pech  4*  Colby  for  defendant 

1.  The  report  finds,  that,  by  agreement,  the  plaintiflf  was  to  ac- 
count, on  settlement,  for  the  money  collected.  The  lapse  of  time 
and  course  of  dealing  between  the  parties  also  indicate,  that  this 
was  to  go  in  account ;  and  book  account  has  been  repeatedly  sus- 
tained in  cases  where  the  intention  was  merely  inferred  from  the 
circumstances.  HaU  v.  Eaien,  12  Vt.  510.  Cast  t.  Berry,  3  Yt.  832. 

2.  The  auditor  finds,  that  the  plaintiff  bad  permission  to  take  six 
loads  of  manure,  and  took  a  much  larger  quantity,  at  the  same  time 
insisting,  that  he  had  license  to  take  all  he  did  take.  This  being 
90,  the  plaintiff  cannot  now  defeat  the  defendant's  recovery,  upon 
the  ground  that  the  taking  was  a  mere  trespass.  The  defendant 
consents  to  waive  the  t<Nrt  and  asks  compensation  for  the  property. 

3.  No  questions  of  law  are  raised  by  the  facts  found  in  reference 
to  the  com  and  potatoes  left  upon  the  farm  by  the  defendant  and 
consumed  by  the  plaintiff 

4.  As  to  the  produce  raised  upon  the  farm,  the  joint  interest  was 
severed  by  the  consent  and  act  of  the  parties ;  and  it  is  not  easy  to 
assign  a  reason,  why  one  joint  owner  of  a  chattel  may  not  sell  bis 
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share  to  the  other  and  recover  for  it  on  booL  The  objection  here 
taken  by  the  plaintiff  waa  sustained  in  Albee  r.  FatrbatUu^  10  Yt, 
31 6»  and  upon  the  groand,  that  the  firoperty  was  "  used  without  any 
express  permission  of  the  plaintiff/'— which  is  not  this  case. 

The  opinion  of  the  court  waa  delivered  by 

Poland,  J.  AU  the  questions  raised  in  this  case  arise  upon  the 
account  of  the  defendant,  produced  in  offiet  to  the  plaintiff's  ac- 
count 

1.  The  first  class  of  cases  objected  to  consists  of  charges  for 
money  coUected  by  the  plaintiff  on  demands  put  into  bis  bands  by 
the  defendant  It  is  undoubtedly  true,  that,  when  demands  are 
placed  in  the  hands  of  an  attorney,  or  of  any  other  person,  for  col- 
lection, without  any  agreement  as  to  the  mode  of  accounting  there- 
for, so  that  the  party  must  seek  his  remedy  by  the  general  rules  of 
law  merely,  the  money  cannot  be  recovered  in  an  action  of  book 
debt  But  it  is  competent  for  the  parties  to  agree,  that  moneys  so 
received  may  be  charged  on  book ;  and  in  very  many  cases  it  has 
been  held  by  this  court,  that  matters,  not  strictly  in  themselves 
chargeable  on  book,  may,  not  only  by  the  express  agreement  of  the 
parties,  but  even  by  an  agreement  implied,  merely  from  their  course 
of  dealing,  be  adjusted  in  that  form  of  action.  From  the  facts  re- 
ported by  the  auditor  we  are  of  opinion,  that  the  parties  themselves 
so  intended.  The  defendant  has  charged  the  notes  themselves,  in- 
stead of  the  money  received  by  the  plaintiff;  but  the  auditor  has 
allowed  only  such  as  were  proved  to  have  been  converted  into  money 
by  the  plaintiff;  and  it  has  often  been  decided,  that  the  mere  farm 
of  the  charge  is  not  material.  These  items  were  therefore  correctly 
allowed  to  the  defendant  by  the  auditor. 

3.  The  next  items  of  the  defendant's  account  are  for  corn  and 
potatoes,  which  were  left  by  the  defendant  on  the  place,  when 
leased  to  the  plaintiff,  and  which  the  plaintiff,  by  Ae  permission  of 
the  defendant,  consumed.  We  can  see  no  possiUe  objection  to 
the  allowance  of  these  charges.  They  do  not  seem  to  have  had  any 
connection  with  the  letting  of  the  farm,  as  is  urged  by  the  plaintiff^ 
but  to  have  been  a  mere  common  purchase.  These  items  were 
therefore  correctly  allowed. 
3.  The  next  items  objected  to  are  the  several  charges  for  manure 
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taken  by  the  plaintiff  The  auditor  reports,  that  the  defendant  ga?e 
the  plaintiff  permission  to  draw  away  six  loads  of  manare,  and  no 
more,  and  that  the  residue  was  drawn  away  by  the  plaintiff,  without 
any  consent,  or  permission,  of  the  defendant,  but  under  a  pretended 
claim  of  right  to  the  manure,  as  his  own  prqierty,  which  the  auditor 
finds  to  have  been  without  any  just  foundation.  The  plaintiff's  act 
of  drawing  away  the  manure,  beyond  the  six  loads,  seems»  from  the 
facts  reported,  to  have  been  a  direct  U»rt,  for  which  the  defendant's 
appropriate  legal  remedy  would  have  been  an  action  of  trespass,  or 
trover.  It  is  urged  by  the  defendant,  however,  that  he  should  be 
permitted  to  waive  the  tort  and  bring  assumpsit,  and  that  the  plain- 
tiff, at  least,  should  not  complain  of  being  called  to  answer  for  bis 
wrongful  conduct  by  an  action  ex  contractu.  But  we  do  not  under- 
stand this  doctrine  of  waiving  torts  and  sueing  in  assumpsit  ever  to 
have  been  carried  to  this  extent  in  this  state.  The  farthest  it  has 
gone  has  been,  to  allow  the  owner  of  property,  when  it  has  been  tor- 
tiously  taken  and  converted  into  money,  to  maintain  assumpsit  for 
money  had  and  received,  against  the  wrong  doer ;  and  this  is  founded 
mainly,  as  we  think,  upon  the  equitable  ground,  which  is  said  to  be 
the  foundation'of  that  action,  **  that  the  defendant  has  money  in  his 
hands,  which  in  equity  belongs  to  the  plaintiff."  To  carry  the  doc- 
trine to  the  extent  claimed  would  abolish  all  distinction  between 
actions  ez  delicto  and  ex  contractu^  and  we  do  not  see  any  necessity 
for  so  wide  a  departure  from  what  we  deem  to  be  the  settled  law 
upon  this  subject  These  items,  therefore,  should  have  been  dis- 
allowed,  except  the  six  loads,  which  the  auditor  allowed  at  three 
dollars. 

In  connection  with  these  items  is  the  defendant's  charge  for 
stone ;  which,  for  the  reasons  above  given,  should  have  been  al- 
lowed at  the  sum  of  five  dollars  only,  as  the  others  were  taken  from 
the  defendant's  land  without  permission  from  him. 

4.  The  plaintiff  also  objects  to  several  items  of  the  defendant's 
account,  for  various  articles  of  produce,  raised  upon  the  defendant's 
farm  by  the  plaintiff,  while  carrying  the  same  on  for  a  share  of  the 
crc^s,  upon  the  ground  that  these  articles  were  the  common  and 
undivided  property  of  the  plaintiff  and  defendant,  and  that  the  de- 
fendant's remedy  for  an  appropriation  by  the  plaintiff  of  more  than 
his  share  should  be  by  an  action  of  account  at  common  law,  and  not 
65 


Digitized  by  CjOOQIC  _^ 


514  CALEDONIA  COU^P^Y. 

Beott  V.  Lance. 

by  the  ttatate  action  of  book  aeeoant.  The  auditor  reports,  in  re- 
lation to  these  items,  that  the  defendant  took  these  articles,  being  a 
part  of  the  common  and  undivided  products  of  the  farm,  by  the 
pluntiff 's  permission.  If  the  facts  reported  showed  a  sale  of  these 
articles  in  such  a  manner,  as  to  work  a  severance  of  the  common 
property,  it  would  probably  be  no  ground  of  objection  to  the  charg- 
ing them  on  book ;  but  we  think  the  facts  reported  do  not  come  up 
to  this.  The  plaintiff  used  more  than  his  half  of  the  joint  property, 
by  the  consent  of  the  defendant ;  this  certainly  cannot  be  a  stronger 
case,  than  a  sale  of  joint  property  by  a  part  owner,  by  consent,  and 
elearly  then  the  action  of  book  account  would  not  lie.  We  think, 
that  these  items  could  only  be  adjusted  in  an  action  of  account,  to 
settle  the  whole  matter  of  the  joint  interest  in  the  letting  of  the  farm 
and  the  products,  and  that  to  hold  otherwise  would  be  to  destroy  all 
distinction  between  the  action  of  account  and  the  book  action. 
These  items*  therefore,  as  well  as  the  item  for  cash  paid  on  taxes, 
should  hare  been  disallowed  to  the  defendant. 

5.  The  item  No.  28  was  merely  a  claim  for  damages  for  the 
breach  of  contract  to  mow  a  piece  of  ground,  and  therefore  not 
chargeable  on  book,  and  should  have  been  disallowed. 

&  The  item  No.  32,  for  use  of  pasture,  was  for  use  and  occupa- 
tion ;  and  there  does  not  appear  to  have  been  any  agreement  by  the 
parties,  that  it  might  be  charged  on  book,  and  no  charges  are  pre- 
sented upon  the  part  of  the  plaintiff,  that  were  received  in  payment 
for  this  use  and  ocupation,  and  therefore,  according  to  several  decis- 
ions rqiorted  in  this  state,  the  charge  should  have  be^i  disallowed. 

The  plaintiff's  account  as  allowed  by  the  auditor  was  982,81 
Interest  to  June  Term,  1848,         22,65 


•105,46 
The  defendant's  account  as  the  same  should  have 

been  allowed  by  the  auditor  is  9153,01 

Interest  to  June  Term,  1848,  59,61  —  212,62 


Balance  due  defendant  June  Term,        107,16 
Interest  on  same  since,  5,90 

$113,06 
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.  The  judgment  of  the  eooatj  coart  was  for  the  whole  sam  reported 
by  the  auditor,  and  this  is  re?«:sed,  and  judgment  most  be  entered 
for  the  defendant,  on  the  report,  for  the  sum  of  9113,06;  and  as 
the  plaintiff  has  prevailed  on  some  of  his  exceptions,  he  will  be  enti* 
tied  to  his  costs  in  this  court. 


Town  of  Pbacbam  v.  Orlando  Carter. 

Where  a  mit  is  commenced  and  proseented  in  favor  of  a  town,  it  ia  no  objection 
to  the  competency  of  a  witneas,  offered  on  the  part  of  the  plaintiff,  that  he  ia 
an  inhabitant  and  tax  payer  of  the  town,  and  is  one  of  the  selectmen  of  the 
town*  and,  in  connection  with  the  other  selectmen  and  the  town  agent,  directed 
the  salt  to  be  commenced.  In  the  absence  of  any  evidence  to  the  contrary, 
the  coart  will  presume  the  snit  to  have  been  duly  anthorized  by  the  town. 

In  a  snit,  brought  by  a  town  against  an  iadividoaly  to  recover  a  sum  of  money 
paid  by  the  selectmen  to  him  for  damages,  which  he  claimed  to  have  sastained 
by  reason  of  the  want  of  repair  of  a  highway  in  town,  and  in  which  the  plun- 
tiflEs  claim  to  recover  upon  the  ground,  that  the  payment  was  procured  by  the 
defendant  wholly  by  fraud,  the  highway  surveyor  of  the  district,  in  which  the 
injury  was  alleged  by  the  defendant  to  have  been  aastained,  is  a  competent 
witness  on  the  part  of  the  town. 

In  order  to  justify  the  court  in  granting  a  new  tiial,  for  the  reason  that  a  paper, 
not  read  upon  the  trial,  went  to  the  jury  among  other  papers  in  the  case,  it 
■rast  appear,  that  the  paper  conveyed  some  information  to  the  jury,  which 
might,  by  some  reasonable  intendment,  have  had  an  influence  upon  their  ver* 
diet. 

Indebitatus  Assumpsit  for  money  had  and  received.  Plea,  the 
general  issue,  and  trial  by  |ury,  December  Term,  1848, — ^Poland, 
J.,  presiding. 

The  suit  was  brought  by  the  town,  to  recover  from  the  defendant 
the  sum  of  913,00,  paid  by  the  selectmen  of  the  town  to  him  for 
damages,  which  he  claimed  to  have  sustained  by  reason  of  the  want 
of  repair  of  a  highway  in  the  town ;  and  the  plaintiffii  claimed  to 
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recover  apon  tbe  ground,  that  the  payment  was  procured  by  the  de- 
fendant wholly  by  fraad.  On  the  trial  the  plaintifi  offered,  as  a 
witness,  one  of  the  selectmen  of  the  town,  who,  in  c<mnection  with 
the  other  selectmen  and  the  town  agent,  commenced  this  soit,*-and 
also  offered,  as  a  witness,  the  highway  surveyor  of  the  highway  dis- 
trict in  the  town,  in  which  the  defendant  pretended  to  have  sus- 
tained the  damage.  To  the  admission  of  these  witnesses  the  defend- 
ant objected ;  but  they  were  admitted  by  the  court. 

After  verdict  (of  the  plaintiffs  the  defendant  moved  to  set  aside 
the  verdict,  for  the  reason  that  a  letter,  written  by  his  attorney  to 
the  selectmen  of  Peacham,  and  which  was  not  read  or  offered  in 
evidence  upon  the  trial,  went  to  the  Jury  with  the  other  papers  in 
the  case.  The  letter  was  not  read  in  evidence,  but,  on  the  trial, 
the  selectman,  who  was  admitted  as  a  witness,  as  above  mentioned, 
atated  the  fact,  that  he  had  received  such  a  letter,  and  what  its  con- 
tents wtre.  The  court,  finding  that  tbe  letter  disclosed  no  new 
fact  to  the  jury,  and  that  it  had  gone  to  them  without  design,  over- 
ruled the  motion.    Exceptions  by  defendant 

W.  Mattocks  for  defendant. 

1.  Selectmen,  as  such,  have  no  power  to  commence  or  discharge 
a  suit ;  MiddUhury  v.  Rood^  7  Vt.  125 ;  and  we  believe  it  yet  to  be 
an  open  question  in  this  state,  whether  a  town,  through  its  officers, 
can  commence  a  suit«  without  first  obtaining  a  vote  of  the  town. 
In  Connecticut,  under  a  statute  very  similar  to  that  of  this  state,  it 
has  been  decided,  that  selectmen  cannot  commence  a  suit,  without 
a  vote  of  the  town.  5  Conn.  367.  In  this  state  it  has  been  decided, 
that  neither  the  si^ectmen,  nor  agent,  have  power  to  discharge  a 
witness,  and  that  an  agent  has  no  more  power  than  an  attorney,  reg- 
ularly appobted.  Angd  v.  Pownal,  3  Vt  461.  If,  then,  the  offi- 
cers of  a  town,  without  a  vote  of  the  town,  have  no  power  to  com- 
mence a  suit,  Uie  selectman,  in  this  case,  having,  in  connection  with 
the  town  agent,  commenced  the  suit,  was  not  a  disinterested  wiii* 
ness. 

2.  The  highway  surveyor  was  directly  interested  to  sustain  this 
acticm ;  for  if  he  could  make  it  appear,  that  the  road  was  not  out 
of  repair,  he  would  avoid  the  liability  imposed  upon  him  by  the 
Revised  Statutes,  chap.  21,  sec.  4.    If  the  town  bad  been  defend- 
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ant,  and  the  aame  question  iDTolTed,  to  wit«  the  want  of  repair  of 
the  highwaj ,  the  highway  sorreyor  could  not  have  been  a  witnesa ; 
Yuran  t.  Remdolph,  6  Vt  360 ;  and  the  transposing  of  the  case 
«an  make  no  diSerence. 

3.  A  verdict  will  be  set  aside,  if  material  papers,  not  read  in  evi- 
dence, be  delivered  to  the  jary  by  mistake.  Page  v.  WJiteUr  ei  al., 
5  N.  H.  91.     Whitney  v.  Whitman,  5  Mass.  405. 

Peck  4*  Co^y  for  plaintiflb. 

The  highway  surveyor  was  properly  admitted  as  a  witness.  In 
Yuran  v.  Randalph,  6  Vt.  369,  he  was  held  incompetent ;  and  the 
reason  given  is,  that  the  judgment  would  be  conclusive  against  him, 
as  to  the  amount  of  damages.  It  may  be  doubtful  as  to  the  con- 
clusive force  of  such  judgment ;  but  the  record  would  be  admissi- 
ble, to  show  that  damages  had  been  sustained  ;  1  Greenl.  £v.  462 ; 
Cfreen  v.  New  River  Tump.  Co.,  4  T.  R.  569 ;  and  the  surveyor 
might  be  interested  to  secure,  himself  against  a  subsequent  action. 
But  this  is  a  suit  for  the  recovery  of  money  procured  by  the  defend- 
ant under  the  fraudulent  pretence  of  having  suffered  damage  on  the 
highway ;  and  the  effect  of  a  recovery  by  the  plaintifi  is  merely  to 
open  the  settlement  and  recall  the  payment  The  main  question  of 
liability  is  lefi  unaffected. 

The  opinion  of  the  court  was  delivered  by 

Poland,  J.  1.  The  first  question  in  this  case  is  as  to  the  admissi- 
bility of  the  selectman  of  Peaeham,  offered  as  a  witness.  We  see 
no  reason,  why  he  was  not  properly  admitted.  His  interest  as  an 
inhabitant  and  tax  payer  of  the  town  is  removed  by  statute ;  and  the 
mere  fact,  that  he  was  an  officer  of  the  town,  and,  as  such,  assisted 
in  the  commencing  and  prosecuting  of  this  suit,  could  not  make 
him  any  more  legally  interested ; — ^it  was  an  objection  to  his  credi- 
bility merely,  and  not  to  bus  competency.  The  suit  must  be  taken, 
of  course,  in  the  absence  of  any  thing  appearing  to  the  contrary,  to 
have  been  properly  commenced,  and  duly  authorized  by  the  town, 
or  its  proper  agents;  and  the  court  would  not  presume  it  to  be 
otherwise. 

2.  The  highway  surveyor  of  the  district,  where  the  defendant 
claimed  to  have  sustained  the  injury,  was  introduced  as  a  witness 
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for  the  plaintiflby  though  objected  to  by  the  defendant  It  has  been 
decided,  that,  in  a  suit  against  the  town  for  an  injury  sustained  by 
want  of  repair  of  a  road,  or  bridge,  the  highway  surveyor  (^  the  dis- 
trict, where  the  injury  was  received,  is  not  a  competent  witness  for 
the  town.  This  is  upon  the  ground,  that  the  recovery  would  be 
evidence,  to  some  extent,  in  any  subsequent  suit  in  favor  of  the 
town  against  such  surveyor,  upon  the  statute,  for  not  repairing  the 
road.  Yuran  v.  Randolph,  6  Vt.  369.  In  such  a  case  the  ques- 
tion, whether  the  road  is  out  of  repair,  is  always  necessarily  in- 
volved, and  must  of  course  be  determined.  The  present  action,  so 
far  as  appears  from  the  record,  involves  no  such  inquiry.  This 
money  is  sought  to  be  recovered  back  on  the  ground,  that  it  was 
obtained  from  them  by  the  fraud  of  the  defendant ;  and  a  recovery 
might  be  had  either  way  in  entire  consistency  with  the  road  being 
out  of  repair,  or  otherwise*  Neither  do  we  discover,  how  this  re- 
covery could,  by  any  possibility,  be  used  as  evidence,  either  for  or 
against  the  surveyor,  in  any  subsequent  suit,  between  himself  and 
the  town,  in  relation  to  his  liability  f<Hr  not  repuring  the  highway. 
If  the  town  recovered  in  this  suit  against  the  defendant,  the  effect 
would  be  to  annul  the  settlement  and  remit  the  defendant  to  his 
former  right  of  action  against  the  town  for  the  injury  he  sustained, 
if  any ;  and  the  surveyor  is  in  no  way  relieved  from  any  liability  he 
might  be  under  to  the  town.  We  think,  therefore,  that  there  was 
po  error  in  admitting  him  to  testify. 

0.  The  defendant,  aAer  verdict  for  the  plaintiffs,  moved  to  set 
^aside  the  verdict  and  for  a  new  trial,  upon  the  ground,  that  a  letter, 
written  by  Mr.  Mattocks,  his  attorney,  to  one  of  the  selectmen  of 
Peacham  went  to  the  jury,  among  other  papers  in  the  case,  without 
having  been  read  on  the  trial.  On  inspection  of  this  letter  it  seems 
to  be  a  mere  "dunning  letter,"  written  to  the  selectmen, , threaten- 
ing  a  SMit,  if  the  defendant  were  not  settled  with.  It  is  difficult  to 
see  what  i^duence  this  could  have  had  upon  the  case,  even  if  the 
letter  had  been  new  to  the  jury;  but  the  exceptions  state  the 
fact  of  such  a  letter  having  been  written  by  Mr.  Mattocks  and  re* 
ceived  by  the  selectmen,  and  the  contents  of  the  letter  had  been 
proved  at  the  trial  before  the  jury.  It  does  not  seem  possible,  that 
a  mere  inspection  of  the  letter,  after  this  full  knowledge  of  iu  exist- 
ence and  of  all  it  contained,  could  have  bad  any  influence  upon  the 
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minds  of  the  jarj.  We  think,  that,  in  order  to  grant  a  new  trial  Tor 
such  a  cause,  the  paper  should  have  conveyed  some  information  to 
the  jury,  which  might,  by  some  reasonable  intendment,  have  had  an 
influence  upon  their  verdict ;  and  such  would  seem  to  be  the  doc- 
trine in  Massachusetts  and  New  Hampshire,  as  quoted  by  the  de- 
fendant. This  motion  was  addresised  rather  to  the  discretion  of  the 
county  court,  and  we  see  no  reason,  why  their  discretion  was  not 
properly  exercised  in  denying  the  defendant's  motion. 

Judgment  of  county  court  affirmed. 
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[Continaed  ttom  mte,  page  85.] 


Allen  R.  Loobhs  v.  Edward  Wainwright. 

Tbe  defendant  purchased  of  the  plaintiff  a  hone,  at  an  agreed  price,  and  deliT- 
ered  to  him,  in  part  payment,  two  promiaaory  notea,  signed  by  one  D.,  payable 
in  specific  articles,  bat  then  appearing  upon  their  face  to  be  overdae,  and  tiie 
plaintiff  agreed  to  receiTO  the  notes  at  his  own  risk,  so  for  as  the  responsibility 
of  D.  was  concerned.  Bnt  the  defendant  bad  previonaly  agreed  with  D.,  in 
writing,  for  a  svfficient  consideration,  to  eitend  the  time  of  payment  of  these 
notes  ibr  a  period  which  had  not  elapsed,  when  they  were  transferred  to  the 
plaintiff,  of  which  agreement  the  plaintiff  waa  not  informed  at  the  time  of  the 
sale.  The  plaintiff,  npon  giving  notice  to  D.  of  the  transfer  of  the  notes,  waa 
informed  by  D.  of  tbe  existence  of  this  agreement,  and  immediately,  and  with- 
in a  reasonable  time  after  the  sale,  offered  to  rescind  the  entire  contract  with 
the  defendant, — ^which  offer  was  declined.  When  the  time,  for  which  the  pay- 
ment of  the  notea  waa  extended,  elapaed,  D.  was  insolvent.  Held,  that  tbe 
plaintiff  was  entitled  to  recover  against  the  defendant  the  amovnt  of  the  two 
notes. 

And  it  was  also  held,  that,  inasmnch  as  the  notes  were  received  in  part  payment 
for  property  iold,  the  contract  not  being  one  of  exchange,  and  the  plaintiff  bad 
been  indnced,  by  the  deceit  of  the  other  party,  to  accept  that  in  part  payment, 
which  proved  to  be  no  snch  payment  as  he  hid  a  right  to  expect,  he  might  re- 
ttonnce  the  contract  so  fiur,  and  recover,  in  an  action  on  book  acconnt,  for  the 
property  s(dd,  as  if  no  snch  payment  had  been  attempted. 

A  contract  in  writing  between  a  debtor  and  certain  of  his  creditors,  by  which  the 
creditors  agree  to  extend  the  time  of  payment  of  their  debts  for  a  specified  pe- 
riod, and  which  does  not  profess  to  indiide  all  the  creditors  of  the  debtor,  nor 
to  indode  creditors  in  any  other  right  than  that  imported  by  the  sigoatnres,  will 
operate  as  a  temporaiy  bar  to  snita  by  the  creditors  who  become  parties  to  it, 
althongh  it  be  not  signed  by  all  the  creditors.* 


•8«e  Bnk  (^ BdUw*  FaU*  r.  Demmg tt aL,  17  Vt.366j  Kingihirf  v,  Jhrnatittal^UK 
967,  a. ;  Futer  v.  Dmmg  et  a;.,  19  Vt.  31a 
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And  the  Talidit/  of  foch  eontnet  will  not  be  aflaetad  bj  the  fact,  that  one  cred- 
itor, who  had  an  iadiridnal  daim  ag»iiift  the  debtor,  and  who  waa  alao  a  mem- 
ber of  a  firm,  to  which  the  debtor  waa  indebted,  conaented,  that  the  firm  might 
become  parties  to  the  contract,  if  he  could  receive  secarity  for  hia  individoal 
claim,  and  that  the  debtor  fumiahed  snch  secarity,  in  the  absence  of  any  evi* 
dence,  that  the  ether  creditors  were  enconraged  to  eipeet,  that  snch  creditor's 
individual  claim  woold  be  iacloded  within  the  contract. 

The  discontia  nance,  by  the  debtor,  of  proceedings  instituted  by  him,  in  the  dis- 
trict court  of  the  United  States,  to  be  declared  a  bankrapt,  under  the  Act  of 
Congress  of  1841,  is  a  sufficient  consideration  for  such  contract. 

If  a  creditor,  whose  debt  is  evidenced  by  a  promissory  note  executed  by  the 
debtor,  become  a  party  to  such  contract,  and  subsequently,  and  alter  his  note 
has  become  overdue,  but  before  the  extended  time  of  payment  has  ezpired| 
transfer  the  note  by  indorsement,  the  temporary  bar,  created  by  the  contract, 
will  attach  to  the  note  m  the  hands  of  the  indonee. 

When  property  is  transferred  at  a  fixed  price  agreed  upon,  and  money  and  other 
property  received  in  payment,  it  will,  in  the  absence  of  express  evidence,  that 
an  exchange  only  waa  intended,  be  deemed  a  sale,  rather  than  an  exchange,— an 
agreed  price  being  essential  to  a  proper  bargain,  or  sale,  but  altogether  need- 
less in  the  caae  of  a  mere  exchange. 

It  is  a  general  rule,  that  if  one  party  will  avail  himself  of  a  right  to  rescmd  a 
eoBtract,  he  muat  rescind  it  entbely,  and  not  as  to  a  part  only.  But  in  case  of 
a  sale,  the  proper  application  of  the  rule  is  to  the  property  sold,  when  that  oon- 
sisis  of  several  particnian;  and  if  the  aeller  have  been  induced,  through  im- 
position effected  by  the  other  party,  to  accept  that  in  part  payment,  which 
proves  to  be  no  such  payment  as  he  had  a  right  to  expect,  he  is  permitted  to  re- 
nounce it  so  far,  and  prosecute  his  claim  for  the  property  sold,  as  if  no  such 
payment  had  been  attempted. 

In  order  to  entitle  the  vendor  of  property  to  recover  for  it  on  book  account,  it  is 
not  essential,  that  he  ahould,  at  the  time  of  making  the  tale,  have  contemplated 
making  the  charge  for  the  property,  or  even  that  he  should  have  supposed, 
that  he  wo  entitled  to  make  it,  protided  the  facts  then  existing,  but  of  which 
he  was  not  apprised,  gave  him  the  right  to  chum  a  balance  as  unpaid  for  the 
property. 

Book  Account.  Judgment  to  account  was  rendered,  and  an  au- 
ditor was  appointed,  who  reported  the  facts  substantially  as  follows. 

The  only  account  presented  by  the  plaintiff  was  for  a  horse, 
charged  at  fifty  dollars.  In  January,  1846,  one  Hiram  C.  Sessions, 
who  was  the  agent  of  tlie  defendant  in  the  business  of  selling  his 
66 
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property  and  boying  horses  and  collecting  debts  for  bim,  purchased 
of  the  plaintiff,  at  Colchester  in  the  county  of  Chittenden,  the 
horse  in  question,  at  the  price  of  fifly  dollars,  and  delivered  to  the 
plaintiff,  in  payment  therefor,  three  promissory  notes  and  eighty  six 
cents  in  money, — one  of  said  notes  signed  by  Gustavus  A.  Deming, 
for  925,87,  dated  September  13,  1842,  and  made  payable  to  E.  & 
A.  A.  Wainwright  in  February,  1844,  in  grain, — another  signed  by 
said  Doming,  for  910,00;  dated  September  13,  IS42,  and  made  pay- 
able to  E.  &  A.  A.  Wainwright  in  grain  in  February,  1843, — and 
the  third  note  signed  by  Oliver  Janes,  for  96,00,  dated  January  14, 
1846,  and  payable  to  Hiram  C.  Sessions  in  one  year.  The  three 
notesy  with  the  interest  then  due  upon  them,  and  the  money  paid, 
amounted  to  9^»00,  the  price  of  the  horse.  The  horse  was  imme* 
diately  taken  by  Sessions  to  Middlebury,  where  the  defendant  re- 
sided, and  delivered  to  the  defendant,  who  accepted  the  horse  and 
ratified  the  contract  made  by  Sessions.  At  ihe  time  the  plaintiff 
received  the  notes,  Sessions  told  him,  that  he  knew  nothing  about  the 
responsibility  of  Deming,  and  that  the  plaintiff  must  take  them  at 
his  own  risk  in  that  respect ;  and  the  plaintiff  did  so  receive  the 
notes.  On  the  same  day  the  plaintiff  notified  Deming,  that  the  two 
notes  had  been  assigned  to  him,  and  requested  Deming  to  pay  them ; 
whereupon  Deming  informed  the  plaintiff,  that  the  defendant  had 
executed  an  agreement  in  writing,  by  which  he  was  restrained  from 
collecting  the  notes,  or  commencing  any  suit  upon  them,  for  three 
years  from  the  fiflh  day  of  May,  1843.  This  agreement  was  an- 
nexed by  the  auditor  to  his  report,  and  marked  **  C"  and  was  in 
these  words, — ''.Burlington  May  5,  1843.  Whereas  Gustavus  A. 
'Deming,  of  Milton,  in  the  county  of  Chittenden,  has  commenced 
'  proceedings  in  bankruptcy  in  his  favor,  and  the  same  are  now 
'  pending  for  discharge  and  certificate  on  the  eleventh  day  of  July, 
'  1843 ;  now,  in  consideration  that  he  discontinues  said  proceedings, 
'  and  does  not  procure  said  discharge  and  certificate,  we  his  cred- 
'  itors  hereby  agree  to  wait  on  him,  for  the  amount  our  due,  for 
'  three  years  from  this  day  ;  and  we  will  not  collect,  sue,  or  attempt 
'  to  collect,  sue,  or  make  said  Deming  cost,  during  said  three 
*  years."  To  this  contract  the  defendant  signed  the  firm  name  of 
"  E.  &  A.  A.  Wainwright,"— he  being  at  the  time  a  member  of 
that  firm ;  and  it  was  also  signed  by  all  the  persons,  and  firms,  who 
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were  creditors  of  Dealing  at  the  time,  except  one  Elijah  Herrick, 
to  whom  Deming  then  owed  $12,50.  Herrick  was,  bowe?er,  a 
member  of  the  firm  of  "  R.  Sanderson  d&  Co.,"  and  assented  to  the 
contract  being  signed  bj  that  firm,  on  condition  that  Deming  would 
secure  the  payment  of  his  private  debt  against  him  ;  and  Deming 
accordingly  did  so.  Previous  to  the  execution  of  this  contract, 
Deming  had  filed  his  petition  in  the  district  court  of  the  United 
States  for  the  district  of  Vermont  to  be  decreed  a  bankrupt  under 
the  Act  of  Congress  of  1841,  which  petition  was  pending  in  said 
court  on  the  fifth  day  of  May,  1843,  and  was  subsequently  discon- 
tinued by  Deming.  The  two  notes  against  Deming,  which  were 
transferred  by  Sessions  to  the  plaintiff  in  part  payment  for  the  horse 
in  question,  constituted  the  debt  due  from  Deming  to  E.  6l  A.  A. 
Wainwright,  at  the  time  this  contract  was  executed  by  that  firm. 
On  the  same  day  that  the  plaintiff  received  the  notes  from  Sessions, 
and  after  he  had  demanded  payment  from  Deming,  the  plaintiff  went 
to  the  place  in  Colchester,  where  he  had  traded  with  Sessions,  with 
a  view  of  rescinding  the  trade,  or  of  obtaining  from  Sessions  other 
payment  for  the  horse,  in  lieu  of  the  two  notes  against  Deming, — 
but  Sessions  had  then  left  for  Middlebury ;  but  within  a  few  days 
the  plaintiff  again  saw  Sessions  at  Colchester,  find  informed  him, 
that  the  collection  of  the  two  notes  against  Deming  was  restrained 
by  the  contract  above  set  forth,  and  offered  the  two  notes  to  Ses- 
sions and  requested  other  pay  for  the  horse  in  lieu  of  them,  and 
also  offered  to  return  the  three  notes  and  the  eighty  six  cents  in 
money,  and  requested  Sessions  to  return  the  horse ; — bat  Sessions 
told  him,  that  he  knew  nothing  about  it,  and  that  Wainwright  might 
do  as  he  pleased  respecting  the  matter.  The  auditor  reported,  that 
the  note  against  Janes  was  good,  and  that  the  plaintiff  was  willing  to 
receive  and  apply  it,  so  far,  in  payment  for  the  horse ;  and  that  the 
plaintiff  brought  into  court,  before  him,  the  notes  against  Deming, 
to  be  received  by  the  plaintiff,  if  he  would  do  so ;  and  the  auditor 
returned  the  three  notes  to  the  county  court,  with  his  report  From 
December,  1845,  to  March,  1846,  Deming  had  attachable  property 
exceeding  the  amount  of  these  two  notes ;  but  after  the  first  of  May, 
1846,  he  was  possessed  of  no  attachable  property,  and  no  part  of  the 
notes  was  at  any  time  paid..  Previous  to  the  contract  between  Sea* 
sions  and  the  plaintiff,  and  about  the  time  Sessions  was  going  to 
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Colchester,  the  two  notes  were  delivered  to  him  by  one  Carpenter, 
a  clerk  of-  the  defendant  at  Middlebary,  to  collect,  in  accordance 
with  his  osoa!  custom,  but  without  any  special  direction  from  the 
defendant;  and  neither  Carpenter,  nor  Sessions,  had  then  any 
knowledge  of  the  contract  above  set  forth,  marked  ''  C,"  nor  did 
Sessions  know  of  the  existence  of  that  contract,  at  the  time  he  de- 
livered the  notes  to  the  plaintiff.  It  did  not  appear,  that  the  defend- 
ant knew,  that  the  notes  against  Doming  had  been  delivered  to  the 
plaintiff,  until  alter  Sessions  had  returned  to  HiddJebury  with  the 
horse.  The  auditor  found,  that  the  horse  was  worth  $50,00,  at  the 
time  he  was  sold  by  the  plaintiff  to  Sessions,  and  reported,  that  if, 
npon  these  facts,  the  plaintiff  was  entitled  to  recover  in  this  form  of 
action,  there  was  due  to  him  a  balance  of  947,02,  after  deducting 
firom  the  price  of  the  horse  the  amount  of  the  note  against  Janes 
and  the  eighty  six  cents  paid  in  money. 

The  county  court,  September  Term,  1847, — Bbnnett,  J.,  pre- 
siding,— accepted  the  report  and  rendered  judgment  thereon  in  favor 
of  the  plaintiff,  for  the  balance  found  due  by  the  auditor.  Excep- 
tions by  defendant. 

Smaliey  ^  Phelps  for  defendant. 

I.  The  agreement  between  Deming  and  his  creditors  was  not 
binding  upon  the  plaintiff,  and  did  not  preclude  him  from  sueing  the 
notes  at  any  lime. 

1.  The  agreement  is  general,  not  specifying  these  notes,  nor  r^ 
straining  the  firm  of  E.  &  A.  A.  Wainwright  from  negotiating  them 
in  the  usual  course  of  business.  And  that  no  fraud  existed  in  the 
transfer  is  manifest  from  the  fact,  that  the  defendant  did  not  know, 
that  these  notes  were  sent  out,  or  that  the  trade  was  made,  until 
after  it  took  place,  and  that  the  agent,  who  made  the  bargain,  did 
not  know  of  the  existence  of  the  agreement  Being  so  negotiated, 
clearly  the  agreement  could  not  be  binding  upon  a  holder,  taking 
them  in  the  usual  course  of  business,  without  being  a  party  to  or 
having  notice  of  this  contract.  Young  v.  CaveS,  S  Johns.  35. 
Gallager  v.  Brunei,  6  Cow.  350.  9  Wend.  9.  Shepherd  v.  Worth- 
ing, 1  Aik.  193.     Chmfoot  v.  Fowke,  6  M.  dt  W.  358. 

2.  The  agreement  is  void,  from  the  fact  that  one  of  the  creditors 
received  the  fulj  amount  of  one  dehc^  as  a  coosideratioo  for  signing 
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the  a^eement  as  to  another.  Jackson  v.  Duekmre,  3  T.  R.  551. 
Knight  Y.  Hunt,  15  K  C.  L.  489. 

3.  It  does  not  appear^  that  the  plaintiff  has  sustained  any  real 
injury. 

II.  But  if  the  plaintiff  have  a  remedy  against  the  defendant,  it 
must  be  either  by  an  action  for  damages  for  the  fraud,  or  upon  an 
implied  warranty,  that  the  notes  were  due,  as  they  purported,-— and 
for  the  obvions  reason,  that  the  measure  of  the  plaintiff's  recovery 
must  be  the  difference  between  the  value  of  the  notes,  as  affected  by 
the  agreement,  and  their  value,  had  the  agreement  not  existed.  As 
the  plaintiff  took  the  notes  at  his  own  risk  as  to  the  responsibility  of 
the  signer,  if  they  would  have  been  worthless,  if  not  restrained  by 
the  agreement,  he  has  sustained  no  loss  by  its  existence ;  and  on  the 
other  hand,  if  they  are  good,  notwithstanding  the  agreement,  he  has 
sustained  no  loss.  It  is  by  no  means  certain,  that  the  notes  could 
have  been  collected,  if  not  restrained,  nor  that  they  are  worthless,  as 
it  is.  They  cannot  therefore  be  treated  like  a  counterfeit  bank  bill, 
which  should  be  cash,  and  is  nothing. 

If  there  were  fraud,  the  plaintiff  might  rescind  the  contract  and 
sue  in  trover  for  his  property,  or  affirm  it,  and  sue  for  his  damages; 
but  even  then  he  could  not  affirm  the  contract  as  to  the  sale  and 
part  of  the  consideration  and  sue  on  book  for  the  value  of  the  re- 
mainder,— especially  as  the  contract  was  in  reality  one  of  exchange, 
and  not  one  of  sal& 

H.  B.  Smith  and  A.  Peek  for  plaintiff. 

1.  The  facts  reported  show  a  sale  of  the  horse  at  a  specified 
price ;  and  it  is  clear,  that  an  action  on  book  lies  to  recover  the 
price,  if  it  have  not  been  paid. 

2.  The  facts  do  not  show  payment.  Although  the  plaintiff  agreed 
to  take  the  notes  in  payment,  yet  he  was  not  bound  to  keep  them  as 
such,  as  they  were  not  what  he  contracted  for,  nor  what  they  pur» 
ported  to  be,  when  he  received  them.  The  contract,  entered  into 
by  Wainwright  and  the  other  creditors  with  Doming,  extended  the 
time  of  payment,  and  this  fact  was  concealed  from  the  plaintiff  If 
the  contract  had  been  executory,  clearly  the  plaintiff  would  not  have 
been  bound  to  accept  them ;  and,  having  accepted  them  in  igno- 
rance of  the  fact,  that  they  were  incumbered  by  the  contract^  he 
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had  a  right  to  return  them,  whether  the  defendant  were  guilt  j  of 
fraud,  or  not  The  contract  not  oolj  extended  the  time  of  payment 
of  the  notes,  but  the  note  for  925,87,  payable  in  grain,  which  bad 
not  become  doe  at  the  date  of  the  agreement,  thereby  became  pay- 
able in  grain  at  the  end  of  the  three  years ;  whereas  at  the  date  of 
the  sale  it  purported  to  be  payable  in  money,  as  the  time  of  payment, 
by  the  terms  of  the  note,  had  then  expired. 

3.  The  concealment  of  the  fact,  that  the  notes  were  not  what 
they  purported  to  be,  is  such  a  legal  fraud,  as  absolves  the  plaintiff 
from  all  obligation  to  treat  them  as  payment  The  plaintiff  being 
in  fact  deceived,  it  is  no  answer,  to  say  that  the  agent  did  not  know 
of  the  fact  concealed,  and  that  the  principal  did  not  know,  that  the 
agent  concealed  it  The  act  of  the  agent  is  the  act  of  the  principal, 
and  the  knowledge  of  the  principal  is  the  knowledge  of  the  agent. 
The  two  are  identified,  and,  for  this  purpose,  must  be  treated  as  one 
person.  Mayhao  ei  al.  t.  Eames  et  al.,  10  E.  C.  L.  195.  The 
opinion  of  Ld.  Abinokr,  in  Comfoot  v.  Fawke^  6  M.  &  W.  25S,  is 
sound  law,  and  is  fully  adopted  by  the  court  of  Queen's  Bench,  in 
FuUer  t.  Wilson,  43  E.  C.  L.  629 ;  and  although  this  case  was  re- 
versed in  the  Exchequer  Chamber,  it  was  upon  another  ground, 
which  has  no  bearing  on  the  case  at  bar. 

If  the  defendant  were  not,  on  the  making  of  the  contract,  so  far 
guilty  of  a  fraud,  as  to  be  liable  in  an  action  for  deceit,  yet  a  mutual 
mistake  will  warrant  a  party  in  rescinding  a  contract  The  defend- 
ant, having  affirmed  the  contract  of  the  agent,  has  thereby  subjected 
himself  to  all  the  consequences  attendant  npon  such  contract,  as  if 
made  by  him  in  person,  and  stands  in  the  condition  of  a  principal 
enforcing  the  contract  of  his  agent,  procured  by  a  false  representa- 
jtion,  made  by  the  assent  and  procurement  of  the  principal. 

The  opinion  of  the  court  was  delivered  by 

RorcB,  Ch.  J.  This  case  is  defended  on  two  principal  grounds ; 
•^1.  That  the  plaintiff  has  not  shown  himself  entitled  to  any  re- 
dress, as  agMnst  the  defendant, — and  2.  That  he  cannot  be  redressed 
by  this  form  of  action. 

We  consider,  that  the  positions  assumed  in  support  of  the  first 
ground  of  defence  are  not  tenable.  The  contract  shown  by  the 
paper  marked  "  C  "  did  not  profess  to  include  all  the  creditors  of 
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Deming,  nor  to  include  creditors  in  any  other  right,  than  that  ion 
ported  by  the  signatures.  We  think,  the  signature  of  R.  Sander- 
son d&  Co.  affected  Herrick  only  as  a  member  of  that  firm,  and  that 
'no  fraud  upon  the  other  signers  should  be  inferred  from  the  simple 
fact,  that  he  required  security  for  his  individual  claim  against  Dem- 
ing.  Perhaps  it  might  be  otherwise,  had  be  and  Deming  denied  to 
the  other  signers  the  existence  of  the  claim,  or  encouraged  them  to 
expect,  that  it  would  be  treated  as  if  embraced  within  the  contract. 
There  was  eridently  a  sufficient  consideration  for  the  contract,  to 
render  it  binding  as  a  temporary  bar  to  suits  by  the  creditors,  who 
became  parties  to  it.  Among  these  were  the  two  Wainwrights,  who 
then  held  the  notes  against  Deming,  which  were  afterwards  trans- 
ferred to  the  plaintifil  At  the  time  of  the  transfer  the  notes  had 
apparently  been  long  overdue,  and  were  therefore  subject,  in  the 
plantiff 's  hands,  to  any  defence,  affecting  their  validity  and  opera- 
tion, which  would  have  been  available  as  against  the  Wainwrights. 
And  we  think,  the  temporary  bar  then  in  force  against  the  Wain- 
wrights should  be  regarded  as  a  defence  of  that  character ;  for  oth- 
erwise the  contract  of  the  creditors  might  become  illusory  and  fruit- 
less to  the  debtor,  as  the  benefit,  for  which  he  stipulated,  could  at 
any  time  be  defeated  by  assigning  the  demands*  It  follows,  that 
when  the  plaintiff*  received  those  notes  in  part  payment  for  the 
horse,  they  were  not,  as  they  purported  and  as  be  beliered,  in  a 
state  to  be  immediately  enforced  by  suit.  He  was  deceived  to  his 
manifest  injury,  and  the  deception  was  legally  imputable  to  the  de- 
fendant The  alleged  grounds  of  decision  in  Carwfoat  v.  Fowket  6 
M.  d&  W.  358,  do  not  conflict  with  this  result,  if,  indeed,  that  case 
can  be  deemed  in  any  material  respect  analogous  to  the  present.  It 
appears,  that  the  plaintiff*  seasonably  off*ered  to  rescind  the  entire 
contract,  but  the  offer  was  declined.  Under  these  circumstances  he 
must  have  been  entitled  to  a  remedy  in  some  form  against  the  de- 
fendant 

It  remains  to  be  determined,  whether  the  action  of  book  account 
can  be  sustained  upon  the  facts  reported.  As  one  ground  of  ob- 
jection, it  is  claimed,  that  there  was  an  exchange  of  the  horse  for 
the  three  notes  and  the  eighty  six  cents,  rather  than  a  sale,  in  the 
correct  sense  of  that  term.  But  the  auditor  expressly  finds  a  sale, 
and  none  of  the  facts  reported  are  inconsistent  with  that  finding. 
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Indeed,  in  the  absence  of  express  eTidence  that  an  exchange  only 
was  intended,  a  sale  might  justly  be  inferred  from  the  fact,  that  the 
trade  was  goTerned  by  a  fixed  price  for  the  horse ;  an  agreed  price 
being  essential  to  a  proper  bargain,  or  sale,  but  altogether  needless 
in  the  case  of  a  mere  exchange.  There  the  commodities  exchanged, 
whatever  be  their  supposed  value,  are  mutually  received  as  equiva* 
lents  for  each  other.  It  must  be  taken,  thep,  that  the  horse  was 
sold  to  the  defendant  at  the  price  of  fifty  dollars.  And  for  the  price 
of  such  property  sold  and  delivered  it  cannot  be  now  questioned, 
that  the  action  on  book  account  may  generally  be  supported. 
Kingthmd  v.  Adams,  10  Vt  201. 

Again,  it  is  urged,  that  the  plaintiff  could  not  repudiate  the 
Doming  notes,  unless  he  would  avoid  the  whole  contract ;  and  that 
his  remedy  was  upon  the  defendant's  implied  warranty,  that  the 
notes  were  what  they  purported  to  be,  or  else  in  case  as  for  deceit 
It  is  certainly  a  general  rule  of  law,  that  if  one  party  will  avail  him- 
self  of  a  right  to  rescind  a  contract,  he  most  rescind  it  entirely,  and 
not  as  to  a  part  only.  Fay  v.  OHver,  20  Vt.  118.  But  in  case  of 
a  sale,  the  proper  application  of  the  rule  is  to  the  property  sold, 
when  that  consists  of  several  particulars.  The  contract  cannot 
thus  be  rescinded  as  to  part  of  the  property  and  left  in  force  as  to 
the  residue.  Such  an  alteration  would  be  tantamount  to  making  a 
new  contract,  and  would  require  the  concurrent  assent  of  both  par- 
ties. I  am  not  aware,  that  the  rule  has  ever  been  applied  in  the 
manner  now  claimed.  But  if  the  seller  have  been  induced,  through 
imposition  effected  by  the  other  party,  to  accept  that  in  payment, 
which  proves  to  be  no  such  payment  as  he  had  a  right  to  expect,  he 
is  permitted  to  renounce  it,  and  prosecute  his  claim  for  the  prop^ty 
sold,  as  if  no  such  payment  had  been  attempted.  Nor  is  it  any  ob- 
jection to  such  a  course,  that  a  remedy  might  be  sought  upon  some 
liability  of  the  party  in  fault,  growing  out  of  the  transaction.  For 
whether  such  a  remedy  would  sound  in  tort,  or  contract,  the  party 
deceived  and  injured  is  not  bound  to  resort  to  it  Gihnan  v.  Peck, 
1 1  Vt.  516,  and  authorities  there  referred  to. 

The  remaining  objection  is,  that  there  was  no  intention  to  create 
an  indebtedness,  nor  any  right  to  make  the  charge  on  book  at  the 
time  of  the  sale.  But  the  plaintiff  need  not  then  have  contemplated 
making  the  charge,  nor  even  have  supposed,  that  he  was  entitled  to 
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make  it,  provided  the  facts  then  existing,  bat  of  which  he  was  not 
apprised^  gave  him  the  right  to  claim  a  balance  as  unpaid  for  the 
horse.  It  appears,  that  althoogh  for  a  few  hours  he  thought  he  had 
received  his  whole  pay,  yet  in  truth  he  was  not  bound  to  consider 
himself  paid.  According  to  the  justice  and  good  sense  of  the  case, 
therefore,  his  repudiation  of  the  two  notes  against  Deming  should 
have  relation  to  the  sale  and  delivery  of  the  horse,  and  avoid  their 
effect,  as  payment,  from  the  beginning.  This  would  show  a  balance 
never  paid,  and  a  consequent  right  to  charge  the  property  on  book. 
In  the  case  of  Nason  v.  Crocker,  11  Vt.  463,  it  was  not  claimed^ 
that  any  deception  had  been  practiced,  or  that  either  party  acted 
under  misapprehension  or  mistake.  The  contract  of  the  parties 
was  therefore  to  have  effeet  precisely  as  they  had  made  and  executed 
it  On  thai  ground  the  case  is  obviously  distinguishable  from  the 
present. 

The  result  is,  that  in  our  opinicm  the  plaintiff  was  entitled  to  sus- 
tain his  action,  and  that  the  judgment  of  the  county  court  should  be 
affirmed. 


Charles  N.  Starbird,  Charlrs  Dbwet  and  Jamss  A.  Warner 
V.  Luther  Hoorb. 

la  tkb  ease  tbe  plaiatiff  ofiared,  aa  avideiiee  of  a  jadgment  rendered  by  a  jaatica 
of  the  peace,  a  copy  of  the  onginal  writ,  and  of  tbe  officer'!  retnm  thereon, 
with  a  copy  of  the  minntea  fiom  tbe  original  writ,  showing  Uie  eontiooance  of 
the  rait,  and  a  copy  of  a  minnte  in  these  words, — **  Continned  to  September 
24, 1845,  at  eight  o*c1oc]l  forenoon,  at  which  time  judgment  on  Tordict  of  jary 
for  pif.  to  recoTor  of  dft  $4,00  damagea  and  hia  coat;  aaid  oanae  was  contmned 
for  tantiott  of  coat  to  Sept.  IS,  at  which  time  aaid  coat  waa  taxed  at  $8,S8» 
and  allowed  at  ##416,"— a^ad  by  the  jaatiee,  and  the  wholo  caitified  by  him 
to  he  "  a  true  copy."  Beld,  That  thia  waa  a  lofficiem  copy  of  record,  to  an- 
swer the  reqnirementi  ef  the  statute. 

Beld,  also,  that  the  jadgment  was  properiy  deacribed  as  rendered  on  the  24th  of 
Septaa[iber«--tha  deUy  for  the  taxation  of  coots  bemg  improperiy  styled  a  eon- 
tianaace  in  the  reeord. 
67 
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An  inftat  if  moapablo  of  appeariog  for  hiDoaoIf  and  defending  fait  init  in  oonit,  or 
of  appointing  an  attorney  to  appear  and  defend  for  him ;  and  if  he  be  defended 
bj  an  attorney,  in  a  anit  before  a  jnatice  of  the  peace,  witbont  the  appointment 
of  a  goardian  ad  liUm^  and  jndgment  be  rendered  againat  him  upon  the  yerdict 
of  a  jury,  mcfa  judgment  will  be  racated  on  aikh'to  gmrela. 

If  a  jodgment  againat  aeyeral  penona  be  yacated  an  to  one,  npon  audita  qmerelm, 
it  mnat  be  vacated  aa  to  all. 

Audita  Querbla.  The  complainants,  (of  whom  the  complain- 
ant Dewey  waa  described  as  an  infant,  under  the  age  of  jtwentj  one 
years,  who  sued  by  his  next  friend^)  alleged  in  their  declaration,  that 
the  defendant  commenced  an  action  of  trespass  against  them  before 
a  jostice  of  the  peace,  and  that,  after  several  continaances,  sock 
proceedings  were  therein  bad,  that  on  the  twenty  fourth  day  of  Sep- 
tember, 1845,  the  case  came  on  for  trial ;  that  the  complainants  Dewey 
and  Warner,  who  were  both  then  infants,  under  the  age  of  twenty 
one  years,  appeared  by  attorney  and  defended  the  suit ;  and  that  the 
defendant  obtained  a  judgment  against  the  complainants  for  $4,00 
damages,  and  his  costs,  taxed  at  95,95, — which  judgment  the  com- 
plainants prayed  might  be  vacated.  Plea,  the  general  issue,  and 
trial  by  jury,  March  Term,  1847, — Bennett,  J.,  presiding. 

On  trial  the  complainants,  to  prove  the  judgment  and  proceed- 
ings of  the  justice  of  the  peace  in  the  original  suit  described  in 
their  declaration,  offered  a  copy  of  the  original  writ,  and  of  the 
officer's  return  thereon,  with  a  copy  thereon  of  the  minutes  of  con- 
tinuance of  the  suit,  and  a  copy  of  a  minute  of  the  final  proceed- 
ings, signed  by  the  justice,  and  in  these  words, — "  Continued  to 

*  Sept.  24,  1845,  at  eight  o'clock  forenoon,  at  which  time  judgment 

*  on  verdict  of  jury  for  plf.  to  recover  of  dft.  four  dollars  Hamsges 
'  and  his  cost ;  said  cause  was  continued  for  taxation  of  cost  to  Sept. 
'  25,  at  which  time  said  cost  was  taxed  at  98,92,  and  allowed  at 
'  95,95 ;" — all  which  was  certified  by  the  justice  to  be  "  a  true 
copy."  To'  the  admission  of  this  evidence  the  defendant  objected, 
for  the  reason  that  it  was  not  a  record,  nor  a  copy  of  any  proper 
record,  and  that  it  varied  from  the  allegations  in  the  complaint ; 
but  the  objection  was  overruled  by  the  court. 

It  appeared,  that  the  complainant  Charles  Dewey  was  an  infant, 
under  the  age  of  twenty  one  years^  at  the  time  the  judgment  was 
rendered  by  the  justice^  of  the  peace,  and  that  the  other  complain- 
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ants  were  then  of  full  age ;  and  the  defendant  Uiereapon  insisted, 
that  the  judgment  of  the  jnstioe  should,  at  mo0t»  be  vacated  only  as 
to  Dewey.  Bat  the  coart  decided,  that  the  judgment  should  be  vat- 
cated  as  to  all  the  complainants.    Exceptions  by  defendant 

After  verdict  for  the  complainants,  the  defendant  moved  in  arrest 
of  judgment  for  the  insufficiency  of  the  complaint,  which  motion 
was  overruled  by  the  court;  to  which  decbion  the  defendant  also 
excepted. 

L.  Underwood  for  defendant 

The  doctrine»  that  audita  quertla  will  not  lie,  when  a  writ  ef 
error  is  the  appropriate  remedy,  even  though  the  writ  of  error  be 
taken  away  by  statute,  has  been  settled  by  repeated  decisions  of 
this  court ;  and  that  a  writ  of  error  is  the  proper  remedy  for  an  in« 
fent,  when  he  has  appeared  and  pleaded  by  attorney  and  judgment 
has  been  rendered  against  him,  is  also  well  settled.  The  statute, 
prohibiting  the  reversal  of  a  justice's  judgment,  rendered  upon  the 
merits  of  a  civil  cause,  applies  with  equal  force  to  all  other  process, 
as  to  a  writ  of  error.  Rev.  St  177,  ^  68.  Dodge  v.  HubbeU,  I  Vt. 
4dl.  It  is  idle  to  say,  that  injustice  has'  been  done  to  the  infant, 
because  he  has  appeared  and  pleaded  by  an  attorney,  instead  of  a 
guardian  ad  Ktem,  It  is  merely  to  preserve  the  principle  of  law, 
that  an  infant  cannot  appoint  an  attorney,  that  a  writ  of  error  is  sus- 
tained in  such  case;  and  the  legislature,  in  taking  away  |he  writ  of 
error,  could  not  have  intended,  that  Uiis  deq>erate  remedy  should  be 
substituted  in  its  i^ace* 

Infancy  is  a  personal  privilege,  and  none  but  the  infant  can  avail 
himself  ef  it  The  oUier  complainants  are  not  injured  or  aggrieved 
by  the  judgment,  and  they  have  no  right  to  complain ;— the  judg- 
ment, as  to  them,  is  good. 

The  copy  of  the  justice's  files  and  minutes  was  not  the  proper 
evidence  of  the  judgment ;  it  should  have  been  proved  by  a  certified 
copy  of  the  record.  Strong  ei  al.  v.  Bradley,  13  Vt.  9.  There  is 
a  material  variance  between  the  judgment  described  in  the  com- 
plaint and  the  one  ofiered  in  evidence. 
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J.  McM.  Shaffer  ud  A.  Peck  for  plainlifi. 

There  is  no  proceee  known  to  oor  law,  wherebj  a  jad^ent  ob* 
Uined  against  an  infant  defendant,  without  the  appointment  of  a 
guardian  ad  tUem,  can  be  racated,  anle«  amdUa  querela  be  sua- 
tained ;  and  it  is  aa  aueh  remedial  proceas,  that  the  Gonrta  have  aos- 
tained  it,  upon  the  ground,  that  an  infant  cannot  appear  by  attorney, 
that  the  plaintiff  mutt  take  notiee  of  the  infencj  of  the  defendant 
at  his  peril,  and  that^  if  no  guardian  ad  Ktem  be  appointed,  the  de- 
fendant is  not  considered  as  baring  had  his  daj  in  court,  and  is 
therefore  not  bound  by  the  judgment  rendered  against  him.  JtM 
r.  Dawning  et  al..  Brayt  27.  Chau  v.  8cM,  14  Vt.  79.  Lineobi 
T.  FHnt,  18  Vt.  247. 

The  judgment  complained  of  is  entire  against  the  three  complain* 
ants«  and  was  properly  re? ersed  as  to  all  of  them.  2  Saand.  R. 
213,  n.  4.  ^ird  v.  Orms,  Qra  Jac  280.  King  ▼.  Math&raugli^ 
lb.  303;  Stylesl2l,  125.  Grdl  w.  RicAards,  1  Le?.  294  TiUe^ 
more  w.  Wainwrigki,  16  Vt.  173. 

The  opinion  of  the  court  was  ddirered  by 

RoTcs,  Ch.  J.  We  conuderi  that  the  paper  ofiered  to  prove  the 
judgment  complaiiied  of  was  admissible,  aa  record  evidence.  It 
was  none  the  less  evidence  of  a  record,  iMBcause  it  contained  a  full 
copy  of  the  original  process  and  the  officei's  return  upon  it,  though 
a  proper  record  might  havA  been  made  without  embracing  such  a 
copy.  The  paper  ahowed»  by  necessary  implication,  the  appearance 
of  the  parties  in  the  suit  before  the  justice,  and  stated  the  proceed* 
ings  until  the  suit  terminated  in  a  trial  and  judgment.  The  whole 
waa  authenticated  by  the  official  eignalnre  of  the  magistrate,  and 
certified  to  be  a  true  copy.  The  document  thus  compriaed  dl  the 
essentials  of  a  sufficient  record,  within  the  statute,  which  requires, 
that  justices  shall  make  records  of  their  judgments,  but  prescribes 
no  form,  in  which  they  shall  be  ixawm  up.  The  case  is  not  affected 
by  that  of  &rang  et  al.  v.  BradUy,  13  Vt.  9,  where  the  original 
files  and  entries  upon  them  were  ofiered  in  evidence,  iustead  of  a 
record,  nor  by  that  of  Nye  tt  a/,  v.  MjdUm^  18  Vt.  594,  where  tbe 
record  was  held  to  be  defective  upon  its  faoe^ia/aUing  to  state  suffi- 
cient to  show  a  valid  judgment  rendered. 

There  was  no. material  variance  betvreon  the  declaration  and  ibe 
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reeord  prodaeed.  The  dedantioa  illeged  the  jndgnent  to  have 
beeo  rendered  on  the  94lh  day  of  September,  and  the  reeord  es- 
praaaJy  stated,  that  k  waa  then  rendered.  There  waa,  indeed,  an 
additional  atalement,  that  the  cause  waa  contintted  to  the  35lh  for 
the  taiation  of  eoata.  Bnt  the  partj  already  had  judgment,  not  only 
for  hie  damages,  but  abo  for  his  taxable  costs,  and  it  only  remained 
to  ascertain  their  amount  This  is  always  done  after  judgment  has 
passed.  And  hence  the  dday,  which  was  granted  for  the  sing^ 
purpose  of  taxing  costs,  though  improperly  styled  a  continuance  of 
the  cause,  did  not  alfoct  the  date  of  the  judgment 

The  remaining  <|ue8tions  invoWe  the  sufficiency  taA  legal  efiect 
of  the  matters  set  forth  in  the  declaration.  It  is  urged  tinder  the 
motion  in  arrest  of  judgment,  that  an  audita  querela  is  not  sustain* 
able  for  (he  cause  alleged  in  this  complaint  There  may,  perhaps, 
be  no  good  reason  to  doubt,  that  the  interests  of  Dewey,  the  infant 
complainant,  were  as  well  protected  in  this  instance,  as  if  a  guardian 
had  appeared  and  defended  for  him ;  since  it  appears,  that  the  ac- 
tion against  him  and  the  other  complainants  w%s  defended  by  coun- 
sel, and  its  merits  contested  in  a  trial  by  jury.  But  an  infant  being 
legally  incapable  of  appearing  for  himself  and  defending  his  suit  in 
court,  or  of  appointing  an  attorney  to  appear  and  defend  for  him, 
any  such  appearance,  or  defence,  amounts  to  nothing  in  contempla- 
tion of  law.  And  hence  no  line  of  distinction  can  be  drawn,  as  to 
the  probability  of  injustice  baring  been  done  to  the  infant,  between 
the  case  where  he  su&rs  judgment  to  pass  against  him  by  default, 
and  where  the  suit  is  defended  in  any  form  short  of  an  appearance 
and  defence  by  guardian.  In  each  case  the  infant  is  deemed  not  to 
have  had  his  day  in  court  When  this  evil  occurs  in  the  higher 
courts,  the  mode  of  correcting  it  is  by  writ  of  error.  But  when  oc- 
curring in  a  justice's  court,  it  can  only  be  reached  by  this  kind  of 
process.  And  it  is  settled  by  a  long  course  of  decisions  in  this 
court,  that  in  the  latter  case  an  audita  querela  may  be  supported. 

It  is  also  claimed,  that  the  judgment  of  the  justice  should  be  va- 
cated only  as  to  Dewey,  the  infant,  and  be  left  in  force  as  to  the 
other  complainants.  This  position  receives  countenance  from  an 
intimation  in  the  case  of  Chase  v.  Scott,  14  Vt  77,  which  was  de- 
cided, however,  on  another  ground.  But  by  the  current  of  authority 
jn  this  state  an  audita  jfuerela^  when  it  sedLS  to  impeach  the  judg- 
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ment  itadf,  and  not  simply  to  obttin  relief  against  the  execution 
iwoed  upon  it,  is  treated,  in  respect  to  the  necessary  parties,  like  a 
writ  of  error.  Oleasm  ▼.  Peek  et  aL,  12  Vt  56.  So  that  if  a 
judgment  against  several  persons  be  ?acated  as  to  one  by  this  pro- 
cess, it  must  be  vacated  as  to  all.  To  this  effect  was  the  decision 
in  TUbmare  r.  Wainunrigki,  16  Vt  173.  There  a  judgment  had 
been  obtained  against  two  persons,  and  one  of  them  sought,  by 
emdiia  querela,  to  avoid  the  judgment  as  to  himself.  It  was  held, 
that  the  other  person  should  have  joined  in  the  process.  And  on 
that  ground  the  complaint  was  adjudged  insufficient,  though  the 
alleged  grievance  operated  to  the  sole  injury  of  the  complainant 
That  case  is  fiili  authority  for  avoiding  the  judgment  as  to  all  the 
complainants.  Judgment  of  county  court  affirmed. 
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William  C.  Ellsworth  o.  John  A.  Learned. 

If  a  justice  of  the  peace^haye  died,  without  leaving  a  record,  ia  the  form  re- 
qnired  by  law,  of  a  jodgment  rendered  bj  him,  a  copj  of  the  original  writ  ia 
the  snit,  with  the  officer's  return  thereon,  with  a  copy  of  the  memoranda  made 
by  the  jnstice  thereon,  ihowiog  that  the  defendant  was  defaulted,  and  the 
amount  of  damages  and  costs,  and  the  issue  of  elocution,  with  a  copy  of  the 
execution,  all  eertiBed  by  the  clerk  of  the  county  court  of  the  oonnty  in  which 
the  justice  resided,  will  constitute  sufficient  evidenoe  to  sustain  a  dedaratiMi  in 
debt  upon  the  judgment,  notwithstanding  it  do  not  appear  from  the  officer's  re* 
torn  upon  the  writ,  in  the  suit  in  which  the  judgment  was  rendered,  that  the 
defendant  had  notice  of  the  suit,  and  do  not  appear  from  the  justice's  memo- 
randa, that  either  party  appeared  before  him  at  the  return  day. 

The  statute,  requiring  justices  of  the  peace  to  make  full  records  of  their  judg- 
ments, must  be  held  to  be  positive  and  peremptory,  so  long  as  the  justice  can 
comply  with  it,  but  must  be  deemed  as  only  directory,  when  compliance  has 
become  impossihle,  and  then  the  minutes  of  the  justice,  in  connection  with  the 
files  and  papers  upon  which  they  are  entered,  will  fhrnish  sufficient  evidence 
of  a  valid  judgment 

The  want  of  actual  notice  to  a  defendant  of  the  pendency  of  the  suit  will  not 
render  the  judgment  void,  as  in  that  case  his  rights  are  otherwise  protected  by 
statutory  enactments. 

Debt  on  judgment.  Plea,  nul  titl  record,  and  trial  by  the  coart^ 
September  Tenn,  1847, — ^Rotce^  Ch.  J.,  presiding. 

On  trial  the  plaintiff  gare  in  evidence  a  copy  of  an  original  writ 
in  his  fafor  against  the  defendant,  signed  by  Cromwell  Bowen,  a 
justice  of  the  peace,  and  returnable  before  him  at  Berkshire,  in  the 
county  of  Franklin,  the  second  Monday  in  October,  1840;  also  a 
copy  of  the  officer's  return  thereon,  showing  the  attachment  of  the 
defendant's  property,  and  the  leafing  of  a  copy  at  his  last  and  usual 
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place  of  abode ;  also  a  oopj  of  memoranda  made  by  the  justice 
upon  the  writ,  and  signed  by  him,  in  these  words^ — *'  Continued  to 
the  4th  Monday  of  Oct.  1840,  same  time  and  place ;"— "  Defaulted, 
Oct.  26,  1840,— damages  $59,72,— cost  92,59 ;"—"  Exon.  issued 
Oct.  26,  1840;"  also  a  copy  of  the  execution  issued  upon  the  judg- 
ment,— which  corresponded  with  the  minutes  upon  the  writ,  and 
also  with  the  judgment  described  in  the  declaration  in  this  suit  It 
appeared,  that  the  justice  had  died,  since  the  judgment  was  rend- 
ered, and  these  copies  were  certified  by  the  clerk  of  the  county 
court  for  the  county  of  Franklin. 

The  court,  upon  inspection  of  these  copies,  adjudged,  ihat  there 
was  no  such  record,  as  that  described  in  the  declaration,  and  rend- 
ered judgment  for  the  defendant    Exceptions  by  plaintiff. 

C  Beekwith  and  /.  Rtmd  for  plaintiff 

The  rule  of  eridence,  constituting  the  record  of  a  judgment  the 
means  by  which  such  judgment  is  to  be  pro?ed,  is  at  all  times  snb- 
serrient  to  the  genera]  rule,  that,  if  the  best  eridence,  of  which  the 
nature  of  the  case  admits,  cannot  be  bad,  then  the  best  legal  evi- 
dence, that  can  be  had,  shall  be  received.  When  records  are  lost, 
or  destroyed,  courts  have  uniformly  allowed  their  contents  to  be 
prored  by  the  next  best  evidence.  Dillingham  r.  8npw^  5  Hasi. 
547.  Stoekbridge  y.  West  Sloekhndge,  12  Mass.  400.  1  Oreenl. 
£v.  97,  554.  Dyson  t.  Wood,  3  B.  &;  C.  449,  [10  E.  C.  L 
149.]  When  courts,  in  practice,  do^  not  draw  up  an  authentic 
memorial  of  their  proceedings,  their  judgments  are  allowed  to  be 
proved  by  the  minutes  of  the  judgment,  upon  the  principle,  that  the 
best  evidence,  that  can  be  had,  shall  be  received.  Jinus  v.  Hon* 
doll,  Cowp.  17.  ArundeU  v.  WkUe,  14  East  214.  1  Oreenl.  £v. 
557.  The  supreme  court  of  this  state  have  always  recognized  the 
rule,  that  where  an  actual  necessity  existed,  as  in  the  present  case, 
the  files  and  minutes  of  the  justice  would  be  admiasiUe  as  evidence 
to  prove  a  judgment ;  Sirong  ei  al.  v.  Bradley,  13  Vt  9;  IVrigkt 
r.Fkicker,  12  Tt  431 ;  Nye  t.  Kellam,  18  Vt594;  Lowry  t. 
Cody,  4  Vt  504;  8iary  v.  KimhaU.  6  Vt  541 ;  and  this  rule  has 
been  recognized,  and  acted  upon,  both  in  England  and  in  the  other 
American  sUtes,  Dyson  t.  Wood,  10  E.  C.  L.  149.  BoMisw  v. 
PrMiry,  13  Johns.  430.  PnMleiiv.ilMm,22Pick.l84.  1  Oreenl. 
Ev.  554. 
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A.  Burt  and  L.  B.  tf  O.  O.  Hunt  for  defendant. 

Jaatioe'fl  eourt9  are  made  coorta  of  record  by  the  statute  of  thii 
state.  Rer.  St.  176,  §  63.  The  paper  produced  does  not  show, 
that  the  defendant  ever  had  notice  of  the  suit,  or  Uiat  there  was  a 
ooort  held,  or  that  either  the  plaintiff,  or  defendant,  appeared  before 
the  justice,  or  that  any  judgment  was  rendered  All  this  b  neces- 
sary, to  make  a  ralid  judgment,  as  declared  on  by  the  plaintiff. 
What  is  necessary,  to  constitute  a  record  of  a  justice's  judgment, 
has  been  abundantly  decided  by  this  court.  Story  y.  KimbaU, 
6  Vt.  541.  WriglU  t.  Fhteher,  12  Vt  481.  /Strang  v.  Bradley, 
13  Vt  9.  Aye  r.  Kelkm,  18  Vt.  594.  BkdgM  y.  RoyaHan,  14 
Vt  288.  Rer.  St.  175,  ^  55.  All  that  is  necessary  to  be  recorded 
must  be  shown  by  the  record.  Shenoin  v.  Bvghee,  17  Vt  337. 
Godefroy  r.  Jay,  1  H.  &  P.  336,  [17  E.  G.  L.  177.]    14  lb.  265. 

The  opinion  of  the  conrt  was  delivered  by 

RoTCB,  Ch.  J.  Justice's  courts  have  always  been  regarded  as 
courts  of  rec<Mrd  in  this  state,  and  the  question  has  several  times 
arisen, — ^what  diall  be  considered  a  sufficient  record  of  a  justice's 
judgment  f  The  decisions  upon  the  question  appear  at  first  view  to 
be  c<MiflictiBg.  In  Story  v.  Kimball,  6  Vt  544,  and  in  a  case  there 
cited,  it  was  held  to  be  sufficient,  if  the  entries  of  the  magistrate  up* 
on  the  original  files  and  papers  in  the  case  contained  satisfactory 
evidence,  that  the  alleged  judgment  was  in  fact  rendered.  It  was 
subsequently  held,  that  such  entries  did  not  constitute  a  record,  but 
were  only  minutes,  from  which  to  make  the  record ;  and  that  files 
and  original  papers  were  not  admissible  evidence  to  make  out  a 
record.  Wright  v.  FUtcker,  12  Vt  431.  Strong  v.  Bradley, 
13Vt9.    JV^e  V.  felfam,  18  Vt  594. 

This  seeming  inconsistency  may  be  substantially  recoacUed,  by 
recurring  to  the  facts  and  circumstaBceB  by  which  the  difibrent  de- 
cisions were  induced.  In  the  three  eases  last  cited  it  appeared,  that 
the  magistrates  were  sdll  living,  and,  consequently,  that  records  of 
their  judgments  might  be  made  in  conformity  to  the  sUtnte.  The 
court,  dierefore,  required  the  production  of  such  a  record,  as  would 
be  sufficient,  when  made  in  a  book  of  records.  And  by  such  a 
record  it  should,  of  course,  appear,  whether  the  parties,  and  which 
of  them,  if  not  both,  attended  before  the  justice,  and  whether  an 
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actual  adjudication  was  bad.  And  hence  the  remark  of  judges  to 
be  found  in  these  recent  cases,  that  a  record  showing  a  default 
simply,  without  stating  the  appearance  of  either  party,  and  without 
reference  to  files,  ^c,  furnished  no  efidence  of  an  adjudication  by 
the  magistrate.  The  meaning  n,  that  it  did  not  fomish  such  evi- 
dence, as  the  record  contemplated  by  statute  should  furnish*  Bui 
there  is  a  class  of  cases,  where  no  such  record  exists,  or  can  be 
made.  To  such  cases  the  earlier  decisions  applied,  and  such  is  the 
present  case. 

It  should  be  borne  in  mind,  that  the  duty  of  recordmg  their  judi- 
cial juroceedings  in  books,  to  be  kept  for  that  purpose,  was  first 
enjoined  upon  justices  of  the  peace  by  the  statute  of  1831.  Slade's 
Stat  304.  Before  that  time  they  merely  entered  their  proceedings 
and  judgments  upon  the  original  files  and  papers.  Such  entries 
constituted  their  records,  except  when  some  occasion  required  a 
distinct  record  to  be  drawn  up  in  a  more  extended  and  formal  man- 
ner.  And  this  kind  of  record,  consisting  of  original  minutes  by  the 
magistrate,  which  was  commonly  his  only  record  prior  to  the  statute 
referred  to,  must  still  of  necessity  be  receired  as  a  record,  when  no 
other  can  be  had.  The  statute  requiring  that  additional  and  distinct 
records  shall  be  made,  and  implying  that  they  shall  possess  all  the 
ordinary  requisites,  is  properly  held  to  be  positire  and  peremptory, 
so  long  as  the  justice  can  comply  with  it,  but  must  be  deemed  as 
only  directory,  when  compliance  has  become  impossible.  And  the 
questi<»i  will  then  be,  not  whether  the  minutes  of  the  justice  would 
constitute  a  sufficient  separate  record  when  entered  in  a  book  of 
records,  but  whether,  in  connection  with  the  files  and  papers  on 
which  they  were  entered,  they  furnish  sufficient  express  or  presump- 
tive evidence  of  a  valid  judgment  If  so,  it  must  be  hdd,  under  the 
circumstances,  that  a  record  is  shown. 

We  are  satisfied,  that  the  county  court  should  have  found  sdB- 
cient  evidence  in  the  papers  before  them,  to  prove  the  judgment  de- 
dared  on ;  in  other  words,  to  make  out  the  record,  the  existence  of 
which  was  in  issue.  It  is  true,  that  an  appearance  of  one  or  both 
of  the  parties  at  the  time  and  place  appointed  in  the  writ,  as  also 
the  plaintiff's  appearance  and  the  defendant's  non-appearance  at  th^ 
time  to  which  the  suit  was  continued,  have  to  be  assumed  by  pre- 
sumption.   But  the  presumption  is  oltirely  consistent  with  the 
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minutes  of  the  jastiee ;  and,  in  the  absence  of  e?idence  to  the  con- 
trary, there  is  always  a  presumption  in  faror  of  the  correctness  of 
proceedings  in  courts  of  justice,  in  matters  about  which  their  records 
are  not  full  or  explicit.  And  such  presumption,  under  circum- 
stances like  those  in  the  present  case,  should  be  efen  stronger  in 
aid  of  justice's  courts  than  of  higher  tribunals.  We  have  no  occa- 
sion to  decide,  how  ftr  presumptions  in  support  of  the  judgroenti 
arising  from  the  magistrate's  minutes,  might  be  rebutted  by  extrinsic 
e?idence ;  nor  whether  such  evidence  could  be  received  in  this  ao» 
tion  upon  the  judgment,  or  only  in  some  proceeding  instituted  to 
set  the  judgment  aside. 

The  want  of  actual  notice  to  the  defendant,  of  the  pendency  of 
the  suit,  would  not  render  the  judgment  void ;  as  in  that  case  his 
rights  were  otherwise  saved  and  protected  by  statutory  provisions. 

Judgment  of  county  court  reversed,  and  judgment,  that  there  is 
such  a  record. 


Marcia  J.  Kbeler  v.  Heman  F.  Fassett. 

The  rule,  that  trover  will  not  lie  for  a  record,  applies  to  the  record,  strictly  lo 
called,  which  is  made  and  preserved  by  public  authority,  and  not  to  such  pa- 
pers as  have  relation  to  the  record,  but  are  not  parcel  of  it.  Therefore  a  judg- 
ment creditor  may  sostain  trover  for  a  writ  of  ezecntion,  which  he  has  saed 
oat  opon  Ms  jadgmsnt. 

And  such  action  may  be  sustained,  although  the  execution  may  have  expired  pre- 
vious to  the  commencement  of  the  action;  since  its  absence  from  the  office 
whence  it  issued  might  embarrass  the  plaintiff  in  procuring  a  fresh  ezecntioB 
apon  the  judgment,  and  might  oven  create  a  presumption,  that  the  judgment 
had  been  satisfied. 

The  father  of  a  minor  derives  no  right,  from  his  mere  relation  to  the  minor,  to 
make  a  sale,  or  transfer,  of  the  minor's  property,  or  to  dispose  of  it  in  satis- 
fretion  or  teeority  of  bis  own  debts. 

Where  an  infant  became  party  to  a  trustee  process,  as  claimant,  it  most  appear, 
in  order  to  render  the  proceeding  conclusive  against  him,  that  his  rights  were 
ftetnally  tried  upon  evidence  and  adjudicated,  and  also  that  he  appeared  by 
gaardian,  as  in  case  of  an  infant  defendant,  and  not  by  prochein,  ami. 
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Troysr  for  a  writ  of  execDti<»,  which  issoed  upon  a  judgment 
in  favor  of  the  plainUff  against  one  Scott  Plea,  the  general  issue, 
and  trial  hy  the  court,  NoTember  Adjourned  Tern,  1848, — Rotcb, 
Ch.  J.,  presiding. 

On  trial  the  plaintiff  gave  in  evidence  the  record  of  a  judgment 
in  her  favor  against  Scott,  for  962,34  damages,  and  94,41  cost,  and 
also  the  record  of  a  suit  hy  audiia  querela  in  favor  of  Scott  against 
her,  which  resulted  in  a  judgment  in  her  favor.  The  plaintiff  also 
proved,  that,  several  months  after  the  service  of  the  writ  of  audiia 
querela^  the  writ  of  execution,  which  issued  upon  the  judgment  in 
her  favor  against  Scott,  and  which  had  been  superseded  by  the  writ 
of  audita  querela,  was  in  the  possession  of  the  defendant,  Faasett, 
in  consequence  of  an  undertaking  by  Lewis  Keder,  the  father  of 
the  plaintiff,  to  pledge  the  same  to  Fassett  for  a  debt  due  from  him 
to  Fassett ;  that  while  the  execution  was  so  in  the  defendant's  pos- 
session, the  plaintiff,  by  her  agent  and  attorney,  applied  to  Fassett 
for  it,  and  offered  to  pay  to  him  the  amount,  for  which  he  claimed 
it  had  been  pledged, — at  the  same  time  denying  ail  authority,  or 
right,  of  Lewis  Keeler  to  sell  or  pledge  the  same ;  that  the  defend- 
ant declined  to  accept  the  sum  offered  and  surrender  the  execution, 
alleging  that  process  in  favor  of  Scott  had  been  served  upon  him, 
as  trustee  of  Lewis  Keeler,  by  reason  of  his  holding  this  execution ; 
and  that  the  plaintiff,  by  her  agent,  then  demanded  of  Fassett  the 
execution,  with  which  demand  Fassett  refused  to  comply,  and  there- 
upon this  action  was  commenced.  The  plaintiff  was  an  in&nt, 
under  the  age  of  eighteen  years,  and  sued  this  action  by  her  next 
friend ;  and  there  was  no  evidence  tending  to  show  any  sale  or  as- 
signment of  the  judgment  in  her  favor  against  Scott,  or  of  her  ex- 
ecution, to  Lewis  Keeler,  or  any  license  to  him  to  sell  or  pledge  the 
same. 

The  defendant  offered  in  evidence  the  record  of  a  suit  in  favor 
of  Scott  against  Lewis  Keeler,  before  a  justice  of  the  peace,  in  which 
Fassett  was  summoned  as  trustee.  From  this  record  it  appeared, 
that  the  plaintiff  appeared  in  the  suit,  by  her  attorney  and  next 
friend,  as  claimant  of  the  credits  &.c.  of  Lewis  Keeler  in  the  hands 
of  the  supposed  trustee ;  that  the  trustee,  Fassett,  appeared  in  the 
suit  and  disclosed,  that  Lewis  Keeler,  being  indebted  to  him, 
pledged  to  him  the  execution  in  faviw  of  the  plaintiff  against  Scott, 
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and  delivered  to  him  the  officer's  receipt  for  the  same,  and  he  gave 
a  receipt  therefor  to  Lewis  Keeler,  as  for  his  own  property,  and  that 
the  amoant  of  Lewis  Reeler's  indebtedness  to  him  was  about  twenty 
dollars ;  that  after  several  continuances  judgment  was  rendered  in 
favor  of  Scott  against  Lewis  Keeler  for  $92,33  damages,  and  $4,34 
costs ;  and  the  adjudication  in  reference  to  the  claimant  was  in 
these  words, — *'  and  having  disallowed  the  said  claim  of  the  said 
Harcia  J.  Keeler  on  the  goods,  chattels,  rights  and  credits  in  the 
hands  of  the  trustee,  Heman  F.  Fassett,  it  is  finally  concluded  and 
adjudged  by  the  court,  that  the  said  trustee  is  liable  for  the  same, 
on  his  disclosure,  for  the  sum  of  thirty  four  dollars,  after  deducting 
his  fees,  for  which  the  said  Scott  may  have  execution  against  the 
said  Heman  F.  Fassett/'  To  the  admission  of  this  record  in  evi- 
dence ihe  plaintiff  objected,  and  it  was  excluded  by  the  court. 

The  court,  upon  these  facts,  rendered  judgment  for  the  plaintiff. 
Exceptions  by  defendant. 

M.  Scott  for  defendant. 

Afler  the  service  of  the  audita  querela^  and  the  supersedeas,  and 
the  officer's  return  of  the  execution,  the  legal  possession  and  cus- 
tody of  the  execution  belonged  to  the  magistrate ;  and  the  plaintiff 
had  neither  the  possession  of  it,  nor  the  right  of  possession.  The 
execution  was  of  no  value  to  the  plaintiff,  after  the  life  had  expired. 
1  Chit  PI.  158.    Brainard  v.  Burton,  5  Vt.  97. 

The  plaintiff  is  barred  of  the  right  to  recover  for  the  execution 
by  virtue  of  the  trustee  process ;  she  appeared  and  made  claim  to 
the  funds,  and  judgment  was  regularly  rendered  against  her.  Pt>r- 
sm  V.  CatUn,  18  Vt.  77. 

X..  B.  4*  O.  O.  Hunt  for  plaintiff. 

1.  There  can  be  no  doubt,  that  the  plaintiff  has  such  an  interest 
in  the  execution,  that  trover  will  lie,  to  recover  the  actual  damage. 
1  Chit  PI.  519. 

2.  The  natural  guardian  cannot  control  the  property  of  his  child, 
who  is  a  minor.  S^arhttwk  r.  Adm'rs  of  Buel,  9  Vt  41 ;  and 
therefore  the  defendant  could  not  be  held  as  trustee  of  Lewis 
Keeler. 
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The  opinion  of  the  court  was  delivered  by 

RorcE,  Ch.  J.  It  is  laid  down  in  the  English  books^  on  the  aa- 
thority  ot  Janes  t.  Wineboorth,  Hardr.  Ill,  that  trover  w'dl  not  lie 
for  a  record,  because  it  is  not  private  property.  The  reason 
assigned  for  the  rule  indicates  its  proper  limitation.  In  the  first 
place,  the  denial  of  the  action  should  doubtless  be  understood  aa 
extending  to  individual  parties,  who  may  suppose  themselves  inter- 
ested in  the  preservation  of  the  record,  i)ttt  not  to  a  person  having 
the  official  custody  of  it ;  for  possession,  accompanied  with  the  re- 
sponsibilities of  such  a  person,  would  seem  to  constitute  a  sufficient 
title  to  maintain  the  action  against  a  wrong  doer.  In  the  next  place, 
the  rule  should  be  taken  as  being  predicated  of  the  record  strictly 
so  called,  which  is  made  and  preserved  by  public  authority,  and  not 
of  Buch  papers  aa  have  relation  to  the  record,  but  are  not  parcel  of 
it  Of  this  latter  character,  we  think,  was  the  writ  of  execution,  for 
which  the  present  action  was  brought.  The  record  could  show  no 
right  acquired  under  or  affected  by  it,  for  it  had  not  been  executed. 
The  plaintiff  purchased  it,  and  it  had  in  no  effective  sense  become 
incorporated  with  the  very  record.  We  also  consider,  that  the 
plaintiff  continued  to  have  an  interest  in  it,  though  it  had  become 
an  expired  process ;  since  its  absence  from  the  office  of  the  justice 
might  embarrass  her  in  procuring  a  fresh  execution  on  her  judg- 
ment, and  might  even  create  a  presumption,  that  the  judgment  had 
been  satisfied.  And  hence,  as  between  these  parties,  the  plaintiff 
was  entitled  to  have  possession  of  the  writ,  and  may  well  sustain  this 
action,  if  the  defendant  persisted  without  right  in  withholding  pos- 
session from  her. 

The  ground,  on  which  he  first  claimed  to  keep  possession  of  the 
paper,  was  clearly  without  any  legal  or  just  foundation.  Lewis 
Keeler  derived  no  right,  from  his  mere  relation  to  the  plaintiff,  to 
make  a  sale  or  transfer  of  her  property,  and  much  less  to  dispose  of 
it  in  satisfaction  or  security  of  his  own  debts.  Reeve's  Dom.  Rel. 
890.  The  case  excludes  the  supposition  of  any  license,  or  consent, 
on  her  part.  His  pledge  of  the  judgment  and  execution  to  the  de- 
fendant was  therefore  a  nullity  aa  against  the  plaintiff. 

The  other  ground  of  defence  depends  upon  the  record  of  the 
trustee  process,  offered  in  evidence  on  the  trial  and  rejected.  By 
that  it  appears,  that  when  the  defendant  refused  to  surrender  the 
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execution  in  compliance  with  the  plaintiff's  demand,  he  had  been 
summoned  by  Scott,  the  execution  debtor,  as  the  trustee  of  Lewis 
Keder.  And  that  proceeding  appears  to  have  terminated  in  a  jndg* 
ment  in  favor  of  Scott  against  Lewis  Keeler,  and  a  judgment  fixing 
the  defendant  for  some  thirty  or  forty  dollars  as  trustee  of  said 
Keeler,  on  account  erf*  the  plaintiff's  judgment  and  execution  against 
Scott.  The  only  question  to  be  determined  upon  that  record  was, 
whether  the  plaintiff  so  became  a  party  to  the  suit,  and  had  her  right 
to  the  judgment  and  execution  against  Scott  so  adjudicated  and  de- 
termined against  her,  that  she  became  barred  from  asserting  thai 
right  in  a  distinct  .action  against  the  trustee.  Those  sections  in  the 
trustee  act,  which  provide  for  the  intervention  of  claimants  to  the 
property  in  the  trustee's  hands,  were  doubtless  intended  to  have  an 
ulterior  effect,  as  between  the  claimant  and  trustee.  And  perhaps 
it  would  be  going  too  far,  to  hold,  that  the  ri^ts  of  an  infant,  who 
becomes  a  j^arty  to  the  suit  as  claimant,  may  not  be  barred  by  an  ad- 
verse decision.  But  we  think,  that,  to  render  such  a  proceeding  con- 
clusive against  an  infant,  it  should  appear,  that  his  rights  were  actu* 
ally  tried  upon  evidence  and  adjudicated.  We  are  also  inclined  to 
consider,  that  a  claimant  under  these  provisions  of  the  statute  should 
rather  be  regarded  as  a  party  defending,  than  as  a  party  sueing,  or 
prosecuting ;  and,  therefore,  that  a  guardian  should  be  required  in 
the  case  of  an  infant  claimant,  to  protect  the  interests  of  the  infant 
in  court.  Here  the  appearance  was  hyj^ochein  am,  and  the  record 
offered  in  evidence  does  not  show  any  such  hearing  and  trial  of  the 
claim,  as  we  deem  to  be  necessary  in  such  a  case.  No  evidence 
appears  to  have  been  offered  in  aid  of  the  record,  if,  indeed,  such 
evidence  would  have  been  admissible.  We  think  the  record  was 
correctly  excluded.  Judgment  of  county  court  affirmed. 
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ARGUED   AND   DETERMINED 

IN  THE 

SUPREME    COURT 

OF  THE 

STATE  OF  VERMONT, 

FOR  TRE 

COUNTY  OF  GRAND  ISLE. 
January  Term,  1649. 


PRESENT. 

Hox.  STEPHEN  ROYCE,  Caisr  Jubgs. 
Hon.  DANIEL  KELLOGG.  >  a  v 

Hon.  HhIaND  HALL,       '  (  A..i.tant  Judo«. 


James  Tobias  o.  Washington  Bun. 

The  defeDdant  contracted  with  the  plaintiff,  who  waa  the  owner  of  a  aloop  on 
Lake  Champlain,  that  he  woold  employ  the  aloop  in  freighting,  and  wovid  be 
at  an  the  ezpenae  of  labor  for  loading  and  unloading  and  for  sailing  and  man- 
a^g  the  TBaael,  and  wonld  pay  to  the  plaintiff  one  half  of  die  groaa  reeeipla 
for  a  specified  time,  and  the  plaintiff  agreed,  that  he  would  be  at  the  ezpenie 
of  making  all  neeeasary  repairs  upon  the  vesMl;  and  it  was  held,  that  this  did 
not  create  a  partnership  between  them,  nor  give  them  a  jomt  interest  in 
the  earnings  of  the  Tessel,  bnt  that  an  indebtedness  was  created  from  the  de- 
fendant to  be  the  plaintiff,  to  be  measured  by  the  amount  of  buainess  done,  and 
that  the  plaintiff  might  recoyer  of  the  defendant,  in  an  actkm  on  book  aooonnt, 
one  half  of  the  amount  received  by  the  defendant  for  freighting  during  th« 
time. 

The  right  to  recover,  in  an  action  upon  book  account,  cannot  be  defeated  by  the 
form,  merely,  in  which  the  charge  is  made. 
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The  plaintiff  leased  a  sloop  to  £.«  with  an  agreement  between  theniy  that  E. 
■hoald  do  such  freightiiig  aa  the  plaintiff  might  desire,  and  the  amount  should 
be  applied  upon  account  between  them.  E.  leased  the  sloop  to  the  defendant 
Sabseqaently  the  plaintiff,  being  ignorant  that  the  defendant  had  any  interest 
in  the  sloop,  gaye  E.  an  order  upon  a  third  pemm,  for  lumber  and  directed 
him  to  transport  it  to  Whitehall.  E.  deliTered  the  order  to  the  defendant,  and 
he  performed  the  service.  The  defendant  did  not  call  upon  the  plaintiff  ibr 
payment  for  the  freighting,  nor  make  any  charge  for  it  to  the  plaintiff,  nor  did  ' 
the  plaintiff  know,  that  it  was  performed  by  the  defendant,  until  the  plaintiff 
had  given  credit  to  E.  and  had  settled  with  him  therefor.  HM,  that  the  de- 
fendant could  not  afterwards  recover  of  the  plaintiff  for  the  freighting. 

Book  Account.  Jadgment  to  acconnt  was  rendered,  and  an  au- 
ditor was  appointed,  who  reported  the  facts  substantialJj  as  follows. 

The  two  first  items  of  the  plaintiff* 's  account  were  for  one  half  of 
the  earnings  of  a  sloop,  from  September  10,  1838,  to  November 
^,  1S38.  The  plaintiff,  on  the  sixth  of  September,  1838,  was  the 
owner  of  a  sloop,  then  lying  in  Barlington  Bay,  and  the  defendant 
was  a  sailor,  accastomed  to  navigating  Lake  Champlain ;  and  it  was 
(ben  agreed  between  them,  that  the  defendant .  should  employ  the 
sloop  in  the  business  of  freighting  for  the  remainder  of  the  season, 
and  be  at  all  the  expense  of  labor  and  help  in  loading  and  unload* 
ing  and  in  sailing  and  managing  the  vessel,  and  do  the  best  business 
he  could,  and  pay  to  the  plaintiff  one  half  of  the  earnings,  and  that 
the  plaintiff  should  make  all  necessary  repairs  upon  the  sloop. 
Under  this  agreement  the  defendant  took  possession  of  the  sloop, 
and  did  freighting  with  her,  in  his  one  name,  during  tlie  remainder 
of  the  season,  for  .which  he  received  $239,60.  The  auditor  allowed 
to  the  plaintiff  one  half  of  this  sum^  being  $149,80,  with  interest. 
The  other  items  of  the  plaintiff's  account  were  disallowed  by  thfi 
auditor. 

The  defendant  presented  an  account  in  ofiset,  the  first  item  of 
which  was  for  freighting  boards  for  the  plaintiff  in  July,  1838,  under 
these  circumstances.  In  the  q>ring  of  1838  the  plaintiff  delivered 
the  same  doop  to  one  Etrerts,  under  an  agreement,  that  if  Everts 
should  pay  the  plaintiff  a  certain  sum,  by  the  time  and  in  the  man*' 
ner  agreed  upon,  the  sloop  should  be  the  property  of  Everts,  but 
that,  on  failure  so  to  pay,  the  plaintiff  might  resume  the  posses- 
sion of  the  sloop ;  and  it  was  at  the  same  time  agreed  between 
them,  that  Everts  should  do  all  the  freighting  the  plaintiff  might 
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want  daring  the  season,  and  thai  the  same  should  be  appKed  on  the 
contract  between  them.  In  July,  1838,  the  plaintiflT  deliTcred  to 
Eyerts  an  order  upon  one  Gould  for  a  quantity  of  lumber,  and  di- 
rected him  to  transport  it  to  Whitehall, — sopporing  that  he  would 
do  so,  and  thai  il  would  apply  upon  the  eonlracl  between  them. 
But  pre? ions  to  this  the  defendant  had  hired  the  sloop  of  Everts, 
and  was  then  sailing  her  on  his  own  aecoant;  and  Everts,  soon 
aller  he  received  the  order  on  Gould  from  the  plaintifl^  delivered  the 
order  to  the  defendant,  and  the  defendant  obtained  the  lumber  and 
transported  it  to  Whitehall.  The  plaintiff  was  then  ignorant  of 
this  arrangement  between  Everts  and  the  defendant ;  and  the  de- 
fendant did  not  claim  from  the  plaintiff  payment  for  such  freighting, 
until  after  the  plaintiff  had  credited  the  same  to  Everts  and  had  set- 
tled his  account  with  him ;  nor  did  the  defendant  ever  make  any 
charge  to  the  plaintiff  for  thb  freighting,  until  the  hearing  ^fore 
the  anditor;  and  the  plaintiff  never  promised  to  pay  the  defendant 
ibr  such  freighting.  This  item  was  disallowed  by  the  auditor.  The 
other  items  of  the  defendant's  account  were  allowed  by  the  anditof 
at  $101,04 ;  and  the  anditor  reported,  that  there  was  a  balance  doe 
to  the  plaintiff,  amounting,  with  the  interest  thereon,  lo  $€9,24. 

The  connty  court  accepted  the  report,  and  rendered  ladgment 
thereon  for  the  plaintiff,  for  the  balance  reported  doe  by  the  auditor. 
Exceptions  by  defendant 

X>.  Undenepod  for  defendant. 

The  action  of  book  account  is  not  the  pr(^r  aqtion.  The  rem- 
edy is  by  action  of  account  at  common  law,  charging  the  defendant 
as  bailiff  and  receiver.  By  the  contract  each  was  to  have  one  half 
of  the  proceeds  of  the  vessel.  They  were  tenants  in  common,  and 
had  a  joint  interest  in  the  freight,  and  might  bring  a  joint  action  to 
recover  it.  If  merchandise,  or  other  property,  had  been  received 
by  the  defendant  for  freight,  it  would  have  been  the  joint  property 
of  both ;  and  if  it  had  all  been  apprcf  riated  by  the  defendant,  book 
account  would  not  lie  for  it.  The  sum  to  which  the  plaintiff  is  en* 
titled  is  one  half  of  the  ultimate  balance,  after  deducting  all  losses 
for  bad  debts,  or  otherwise,  or  by  accident;  and  the  ascertaining  of 
this  amount  involves  a  settlement,  not  only  of  the  amoBnl  received 
for  freight,  but  for  all  losses  by  the  negligence  of  the  defendant. 
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and  alflo  for  what  he  might,  with  ordinary  care  and  diligencet  hare 
earned  and  received  ;--*f<v  the  case  shows,  that  **  be  was  to  do  the 
best  business  he  eoold."  To  settle  these  qoestioos  book  accovnt 
will  not  lie.  AOee  ▼.  Fairbanks,  10  Yu  314.  Ganaway  y.  Jfi&r, 
15  Yt  152.  /Shoift  r.  Raymomd,  11  Yt.  323.  Bishop  r.  Doty,  1 
Yt.  37.  Stedmm  v.  QassM,  18  Yt.  350.  May  t.  WilUams,  3  Yt 
S39.  Where  the  action  of  account  will  lie,  book  account  is  not 
the  proper  remedy ;  they  are  not  concurrent  remedies,  nor  can  they 
be  joined.    3Yt2d9.    10  Yt  314.     11  Yt  152.    15  Yt  a2a 

The  first  item  in  the  defendant's  account  should  have  been  al- 
lowed. The  labor  was  performed  by  the  defendant  for  the  plaintiff; 
and  for  his  benefit,  and  the  law  implies  a  promise  to  pay ;  and  it 
can  make  no  difiiBrettce,  thai  the  plaintiff  has  paid  some  one  else, 
without  the  knowledge  or  assent  of  the  defendant 

W.  W.  Wl^t  for  plaintiff. 

The  plaintiff  and  defendant  were  not  partners,  nor  was  the  de* 
fendant  the  bailiff  and  receiver  of  the  plaintiff;  but  the  money  and 
property,  if  any,  received  by  the  defendant  as  the  earnings  of  the 
sloop,  must  be  deemed  to  be  his  sole  property.  The  plaintiffy  by 
the  terms  of  the  agreement,  was  to  have  one  half  of  the  earnings 
of  the  vessel,  without  regard  to  the  expense  of  sailing,  and  without 
reference  to  losses.  It  follows,  that  the  form  of  the  contract  was 
the  method  resorted  to  by  the  parties  to  fix  upon  the  amount  of  rent 
the  plaintiff  should  receive  for  the  use  of  his  vessel.  Boardman  v. 
Ktder  tt  al.,  2  Yt.  65.  Dry  r.  Boswett,  1  Camp.  329.  MaUoeii 
V.  Lynum  ti  al,  16  Yt  1 13.  Ambler  v.  Bradley,  6  Yt  119.  The 
entire  contract  having  been  performed,  nothing  remained,  at  the 
commencement  of  this  action,  but  for  the  defendant  to  pay  to  the 
plaintiff  a  sum  equal  to  one  half  of  the  earnings  of  the  sloop.  The 
defendant  failing  to  pay,  the  plaintiff  could  maintain  indMiahu 
assumpsit  to  recover  the  amount  Wtlhins  v.  Stevens,  8  Yt  214. 
Mattocks  V.  Lyman  et  al,  16  Yt  113.  Wilkinson  v.  Franor,  4 
Esp.  R.  182.  Book  account  and  the  action  of  account  are  concurrent 
remedies  in  a  numerous  class  of  cases ;  HaU  et  dl.  v.  Peck  et  ai., 
10  Yt.  474;  and  it  is  a  general  rule,  that  the  action  on  book  will 
lie,  where  indebitatus  assumpsit  can  be  sustained.  McLeran  v. 
aevens,  16  Yt  616. 


Digitized  by  CjOOQIC 


648  GRAND  ISLE  COUNTY. 

Tobiu  V.  Btin. 

The  disallowance  of  the  first  item  in  the  defendant's  account  was 
correct.  The  facts  negatife  any  presumption  of  an  implied  con- 
tract There  was  no  privity  of  contract  between  the  plaintiff  and 
defendant. 

The  opinion  of  the  court  was  deliTcred  by 

RoTCB,  Ch.  J.  As  the  plaintiff's  counsel  has  not  urged  the  right 
to  recover  for  those  items  in  the  account,  which  were  disallowed  by 
the  auditor,  we  shall  consider  the  claim  as  limited  to  the  two  first 
items  of  the  account  It  is  contended,  that  for  these  items  there 
can  be  no  recovery  in  this  form  of  action.  The  objection  is,  that 
the  plaintiff  and  defendant  were  partners  in  the  earnings  of  the  ves- 
sel;  or,  at  least,  that  the  defendant  was  but  the  bailiff  and  receiver 
of  the  plaintiff,  in  respect  of  those  eamingSt  and  not  his  debtor  in 
the  ordinary  sense  of  that  term.  And  if  either  of  these  prc^KMitions 
is  sustained,  it  must  be  conceded,  that  the  plaintiff  has  mistaken  his 
remedy.  But  as  the  contract  is  stated  by  the  auditor,  we  are  satis- 
fied, that  it  did  not  create  a  partnership.  Upon  tlie  most  favorable 
construction  for  the  defendant,  it  would  be  a  contract  to  divide  the 
gross  earnings,  and  not  to  share  in  the  ultimate  profit  and  loss.  We 
think,  however,  that  a  diviuon  by  the  two  parties  was  not  contem- 
plated, but  that  the  defendant  bound  himself  to  pay  to  the  plaintiff  a 
moiety  of  the  earnings,  and  that  simply  as  a  compensation  for  the 
use  of  the  vessel.  Such  a  relation  between  parties  comes  fer  short 
of  a  partnership.  Benjamin  v.  Porteus,  2  H.  Bl.  600.  Wilkhuan 
V.  JFVoster,  4  Esp.  182.  Dry  v.  Boswttt,  1  Camp.  329.  Bradley 
Y.  Ambkr,  6  Vt  110.    Bmoman  et  al.  y;  Bailey,  10  Vt  170. 

The  second  ground  of  objection  to  this  remedy  would  seem  to 
suppose  a  joint  interest  in  the  earnings  of  the  vessel,  though  it  might 
not  amount  to  a  partnership  interest.  But  that  was  by  no  means  a 
necessary  result  from  the  contract  Indeed,  we  consider,  that  the 
entire  interest  was  in  the  defendant,  until  he  should  sever  the  earn- 
ings and  pay  to  the  plaintiff  the  one  halfl  And  so  the  defendant 
probably  understood  it,  as  he  conducted  the  business,  and  made  all 
the  contracts  for  freighting,  in  his  own  name.  Instead,  then,  of  a 
jcHUt  interest  being  created,  an  indebtedness  arose,  to  be  measured 
by  the  amount  of  business  done.  And  in  this  view  it  does  not  fol* 
low^  that  this  form  of  action  must  be  denied  as  a  competent  remedy^ 
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though  the  action  of  account  in  the  common  law  form  should  also 
be  deemed  apprq>rtate.    Hali  et  al.  t.  Peck  et  al,  10  Vt.  474. 

The  case  is  supposed  in  argument,  of  other  property  than  money 
having  been  received  by  the  defendant.  In  that  event,  if  the  prop- 
erty were  divisible,  he  had  only  to  deliver  to  the  plaintiff  one  half  of 
it ;  and  if  not  divisible,  he  could  probably  have  discharged  himself 
by  conveying  to  the  plaintiff  an  undivided  half.  But  if  he  did  noth« 
ing  in  either  case,  but  to  appropriate  the  whole  to  his  own  benefit, 
he  would  render  himself  liable,  as  in  other  cases  of  non-payment 

No  substantial  difficulty  arises  in  this  case  from  the  manner  in 
which  the  charges  were  made,  nor  as  to  the  time  when  the  right  to 
charge  accrued.  The  plaintiff  ought,  in  strictness,  to  have  charged 
the  use  of  his  vessel,  fixing  the  sum  with  reference  to  the  amount 
of  the  defendant's  receipts  in  the  business,  instead  of  charging  the 
receipts  directly,  as  he  has  done.  But  this  is  matter  of  form  merely, 
and  cannot  be  allowed  to  affect  the  result  of  the  case.  Stone  t. 
Pulsipher,  16  Vt  428.  The  proper  time  for  charging  the  use  of 
the  vessel  was  doubtless  at  the  end  of  the^sailing  season. 

We  think  it  obvious,  that  the  first  item  in  the  defendant's  account 
was  properly  disallowed.  It  is  needless  to  inquire,  how  the  claim 
might  be  considered,  did  it  appear  that  the  defendant  originally  gave 
credit  to  the  plaintiff  as  his  debtor  for  transporting  the  lumber,  and 
that  the  plaintiff  was  apprised  of  that  fact  before  he  settled  with 
Everts.  For,  as  all  this  is  negatived  by  the  report,  it  would  be 
manifestly  unjust  to  permit  the  defendant  now  to  cast  a  liability  for 
that  service  upon  the  plaintiff,  and  thus  compel  him  to  pay  a  second 
time.  Judgment  of  county  court  affirmed. 
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John  Beldino  v.  William  Manly,  Marcus  M.  Manly,  Jambs 
Curtis  and  Ira  Cochran. 

[Iv  Chaitckrt.] 

Where  eeveral  pramMnrj  aotee  are  tecnnd  bj  the  same  OMMlgBge,  aod  the 
mortgagee  has  aaaigoed  to  one  penon  the  note  Brat  becoming  payable,  and  has 
assigned  the  residae  of  the  notes,  together  with  the  mortgage,  to  another  per- 
son, the  assignee  of  the  first  note  is  entitled,  equally  with  the  holder  of  the 
odier  notes,  to  the  benefit  of  the  mortgage  secarity .    Hall  ,  J. 

Bat  a  tender,  by  the  holder  of  the  firat  note  to  the  holder  of  the  other  notes,  of 
the  amoont  due  on  each  other  notes,  accompanied  with  a  demand  for  a  transfer 
of  the  mortgage,  will  be  construed  as  an  admission,  that  the  personi  to  whom 
the  tender  is  made,  has  a  prior  lien,  under  the  mortgage,  for  the  payment  of 
his  notes,  attd  will  prednde  the  holder  of  the  first  note  from  afterwsrds  making 
any  dahn  ineonsistent  with  anch  admisstea. 

Bat  the  holder  of  the  first  note,  in  sach  case,  is  entitled  to  claim  the  fall  benefit 
of  the  mortgage  secarity,  as  against  the  mortgagor  and  aU  penons  chiming 
mder  htm. 

And  the  holder  of  the  firat  note,  in  sach  case,  upon  a  bill  brought  against  the 
mortgagor  and  his  assignees  and  against  the  holder  of  the  other  notes,  who  has 
ftlso  taken  a  subseqnent  mortgage  of  the  same  premises,  will  be  allowed,  open 
paying  to  the  holder  the  amonnt  due  upon  sach  other  notes,  to  enforce  his  lien 
upon  the  entire  mortgaged  premises,  against  all  the  defendants,  as  secnrity  for 
the  payment  of  all  the  mortgage  notes. 

Appeal  from  the  court  of  chancery.   The  facts  were  as  follows. 

The  defendant,  William  Manly,  in  1841,  execated  to  one  George 
W.  Farwell  a  mortgage  of  real  estate  to  secure  the  payment  of  three 
notes  of  one  hundred  and  fifty  four  dollars  each,  payable  in  one, 
two,  and  three  years  from  date,  with  interest.    Before  the  note  first 
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payable  became  due,  Farwell  sold  and  endorsed  it  to  the  plaintiff. 
Afterwards  Farwell  sold  the  two  other  notes  to  one  Isaac  McDan- 
iels,  and  assigned  to  McDaniels  all  his  interest  in  the  mortgage. 
McDaniels  subsequently  sold  the  two  notes  to  the  defendant  Coch- 
ran, at  the  same  time  assigning  to  him  all  his  interest  in  the  mort- 
gage. Before  the  assignment  of  the  mortgage  to  Cochran,  William 
Manly,  the  mortgagor,  had  quitclaimed  the  premises  to  the  defend- 
ant  Marcus  M.  Manly,  and  Marcus  M.  Manly  had  mortgaged  them 
to  the  defendant  James  Curtis.  Cochran,  on  the  day  of  the  assign- 
ment to  him,  surrendered  to  Marcus  M.  Manly  the  two  notes,  and 
agreed  to  discharge  the  mortgage,  and  kiclnded  the  amount  of  the 
notes,  together  with  other  demands  of  his  against  Marcus  M.  Manlj, 
in  a  new  mortgage  to  himself  of  the  same  and  other  premises. 
After  the  bringing  of  the  bill  Cochran  acknowledged,  under  his 
hand  and  seal,  upon  the  back  of  the  mortgage,  that  he  had  received 
the  contents  of  it  in  full,  and  the  same  has  been  recorded  in  the 
town  clerk's  office. 

It  did  not  appear,  that  any  thing  was  said  between  Farwell  and 
Belding,  at  the  time  of  the  purchase  of  the  notes,  in  regard  to  the 
mortgage;  but  subsequently,  and  before  the  assignment  to  McDan- 
iels, Belding  claimed  of  Farwell,  that  the  mortgage  was  a  security 
for  the  note  sold  to  him,  and  that  he  had  the  first  right  in  it. 
McDaniels  and  Cochran,  at  the  time  of  the  several  assignments  to 
them,  and  Marcus  M.  Manly,  when  the  two  notes  were  surrendered 
to  him  and  the  mortgage  discharged  by  Cochran,  knew,  that  the 
first  note  was  ih  the  hands  of  Belding  unpaid. 

Before  the  bringing  of  the  bill  the  plaintiff  tendered  to  Cochran 
the  amount  of  the  two  notes,  and  demanded  an  assignment  of  the 
mortgage  and  notes,  or  that  Cochran  would  unite  with  him  in  the 
foreclosure  of  the  mortgage ;  which  Cochran  refused  to  do ; — he 
haying  previously  surrendered  the  notes  to  Marcus  M«  Manly  and 
agreed  to  discharge  the  mortgage. 

The  plaintiff  by  his  bill  claimed  the  benefit  of  the  mortgage,  as 
against  the  defendant  Cochran,  either  in  proportion  to  Cochran's 
claim  on  the  two  notes,  or  pro  rata  with  him,  or  subject  to  his 
claim,  as  the  court  might  deem  equitable,  and  for  a  decree  of  fore- 
closure against  the  other  defendants,  and  for  general  retie£ 
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The  coort  of  chancery^  Jane  Term,  1847, — Kellogg,  Ch.| — 
dismissed  the  bill,  ss  to  all  the  defendants ;  from  which  decree  the 
plaintiff  appealed. 

D.  Roberts,  Jr.,  for  orator. 

1.  As  to  William  Manlj  and  James  Curtis,  the  orator  is  entided 
to  a  decree  of  foreclosure, — the  bill,  as  to  them,  being  confessed. 

2.  As  to  Marcus  M.  Ifanlf ,  no  equitable  considerations  appear, 
to  safe  him  from  a  like  decree.  He  took  his  title  by  quitclaim 
deed  from  William  Manly,  the  m<Hrtgagor.  Hence  he  stands  pre* 
cisely  in  the  position  of  his  grantor.  William  Manly  owed  this  note 
and  had  mortgaged  the  land.  Whatever  understanding  may  hare 
been  had  between  Farwell  and  the  orator,  as  to  their  relative  rights 
under  the  mortgage,  that  was  a  matter  between  themselves,  to  which 
William  Manly  was  a  stranger. 

3.  As  to  Ira  Cochran.  The  orator  claims,  that  he  took,  with 
the  purchase  and  assignment  of  the  first  mortgage  note,  an  interest 
in  the  mortgage,  to  secure  it.  The  right  of  Farwell  and  fielding, 
in  reference  to  the  mortgage,  depend,  it  is  said,  upon  their  contract. 
Langdon  et  al.  r,  Keiih,  0  Vt.  299.  But  in  case  no  express  coo- 
tract  be  proved,  the  law  creates  one,  giving  to  each  an  interest  in 
the  mortgage,  according  to  his  interest  in  the  mortgage  debt  Jfor- 
<tii  V.  MqwUh,  2  Burr.  969.  Fr€Ut  v.  Bank  of  Bennimgton,  10  Yl 
393.  Hatch  v.  White,  2  Gal.  152.  And  the  assignee  of  the  debt 
is  entitled  to  the  aid  of  the  mortgage,  though  the  mortgage  be  not 
delivered  and  nothing  be  said  about  it.  Green  v.  Hart,  I  Johns. 
590.  Crosby  v.  Brownson,  2  Day.  425.  Austin  v.  Burbank,  lb. 
474.  Jackson  v.  Wittard,  4  Johns.  41.  Ay  mar  v.  Bill,  5  Johns, 
Cb.  R.  570.    EverUon  v.  Booth,  19  Johns.  485. 

But  if  Cochran  may  claim,  that  his  new  mortgage  takes  a  priority, 
to  the  extent  of  the  two  last  notes  ^cified  in  the  previous  mort* 
gage,  (which  perhaps  the  tender  by  the  orator  admits,)  the  orator 
claims,  that  he  has  a  priority  no  farther,  and  that  the  orator  should 
be  permitted  to  redeem  by  paying  to  Cochran  the  amount  of  the 
notes  purchased  by  him  of  McDaniels;  that  that  sum  should  be 
tapked  to  the  amount  due  upon  the  first  mortgage  note ;  and  that 
the  whole,  with  costs  and  future  accruing  interest,  should  be  de* 
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creed  to  be  paid  to  the  orator  by  a  short  day,  or  the  defendants  be 
foreclosed,  and  the  title  be  assured  to  the  orator,  under  the  first 
mortgage. 

Miner  4*  Burton  for  defendants. 

There  most  have  been  a  contract  between  the  crater  and  Farwdl, 
at  the  time  the  note  was  purchased,  or  the  orator  could  have  no  lien 
upbn  the  mortgage,  even  as  against  Farwell,  if  the  mortgage  were 
yet  in  his  possession.  Langdon  et  al.  t.  Keith,  9  '«^t.  5!99.  But 
here  the  whole  mortgage  has  been  twice  unconditionally  assigned, 
for  a  full  consideration,  and  without  any  notice  of  this  pretended 
lien,  and  finally,  and  before  thi^  suit  was  commenced,  the  notes 
and  mortgage  were  cancelled,  and  a  new  mortgage  was  given  for 
the  full  value  of  the  premises.  Can  there  now  be  any  equity  in  dis- 
turbing the  present  mortgage  ?  Wright  v.  Parker  et  al.,  2  Aik. 
312. 

There  is  no  equity  in  the  bill.  It  is  not  alleged,  that  William 
Manly,  the  maker  of  the  note,  is  insolvent  This  should  have  been 
alleged  and  proved,  to  entitle  the  orator  to  a  decree. 

The  orator  should  not  be  allowed  to  pay  the  whole  of  Cochran's 
mortgage,  and  then  have  a  lien  upon  the  premises.  This  would  be 
a  wrong  upim  Marcus  M.  Manly.  He  paid  a  full  consideration  for 
the  premises,  knowing  that  the  orator  had  purchased  the  first  note 
without  taking^  any  assignment  of  the  mortgage.  If  the  premises 
had  been  improved  by  him,  in  the  erection  of  new  buildings,  or 
machinery,  so  that  they  are  now  of  more  value  than  the  Cochran 
mortgage,  or  if  they  had  been  sold,  it  would  in  effect  be  decreeing, 
that  Marcus  M.  Manly  should  pay  the  notes. 

It-is  true,  that  in  Langdon  et  al  v.  Keith,  above  cited,  the  court 
allowed  the  orator  to  redeem  by  paying  both  of  Keith's  mortgages. 
But  this  case  differs  from  that  in  several  important  particulars.  I. 
That  bill  was  in  the  name  of  the  administrators  of  the  mortgage,L 
and  this  in  the  name  of  the  assignee  of  one  of  the  notes  merely, 
who  took  it  without  any  lien  upon  the  mortgage.  3.  In  that  case 
the  mortgagor  was  still  hdding  the  premises,  and  had  himself  given 
a  snbiequent  mortgage  to  the  assignee  of  the  first  mortgage ;  while 
in  this  case  the  mortgagor  has  conveyed  the  premises  to  a  third  per- 
son,  for  a  full  consideration,  after  the  note  was  add  by  the  orator. 
70 
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3.  In  thai  ease  the  iiitker  of  the  note  wea  insohreDt ;  but  here  tfaet 
does  not  appev.  4.  The  notes  and  mortgage^  in  thie  eaae,  which 
were  aasigned  to  McDaniels  and  then  to  CochraOy  had  been  can- 
ceUed,  before  this  suit  was  brought, — ^the  mortgage  and  notes  were 
fimetus  ojlcio  ;-^whiIe  in  that  case  the  mortgage  and  notes,  which 
had  been  assigned,  were  still  outstanding  against  the  maker,  and  it 
would  be  doing  no  one  injustice  for  the  orator  to  pay  Keith's  mort- 
gages and  to  hare  a  lien  upon  the  premises. 

The  opinion  of  the  court  was  ddirered  by 

Hmu,,  J.  The  riew  which  the  court  have  taken  of  the  case  rei>- 
ders  it  wmecessary  to  determine,  what  were  the  respective  interests 
of  Bdding,  the  plaintiff,  and  the  defendant  Cochran,  in  the  Farwett 
mortgage,  by  virtue  of  the  transfer  by  Farwell  to  the  plaintiff  of  one 
of  the  notes,  and  of  the  subsequent  assignment  of  the  two  other 
notes,  together  with  the  mortgage,  to  Cochran.  By  the  tender  by 
the  plaintiff  to  Cochran,  of  the  amount  of  his  two  notes,  the  plain- 
tiff seems  to  admit,  that  Cochran  was  entitled  to  the  prior  benefit 
of  the  mortgage,  for  the  collection  of  his  notes;  and  we  dispose  of 
the  ease  upon  that  assumption. 

Taking  it  for  granted,  then,  (which  however  I  deny,)  that  Coch* 
ran,  as  between  him  and  Balding,  acquired  the  full  benefit  of  the 
whole  mortgage  for  the  collection  of  his  two  notes,  the  question 
arises,  whether  Belding,  as  against  the  mortgagor,  still  retains  any 
lien  upon  the  land,  and  if  any,  what  lien  t 

In  regard  to  the  effect  of  the  division  of  the  mortgage  notes  be- 
tween the  different  parties,  upon  the  rights  of  the  mortgagor,  little 
need  be  said.  In  Langdm  et  al  v.  Keith,  9  V t.  399,  the  mortgagee 
bad  sold  ^part  of  the  notes,  and  with  them  had  assigned  the  wh»U 
mortgage,  retaining  in  his  hands  one  of  the  notes ;  and  it  was  held, 
that  though,  as  between  the  mortgagee  and  the  assignee,  the  as- 
signee had  acquired  the  whole  interest  in  the  mortgage,  yet,  as 
against  the  mortgagor,  the  mortgagee  had  a  lien  upon  the  land  for 
the  security  of  the  note  retained  by  him.  It  is  difficult  to  conceive, 
how  it  could  be  otherwise.  The  security  was  as  binding  on  the 
mortgagor,  as  the  note  was.  It  was  given  to  ensure  the  abeolote 
payment  of  all  the  notes  q>eeified  in  it;  and  while  any  of  them  re- 
mained unpaid,  he  could  not  object  to  its  being  enforced.    It  would 
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be  strange,  indeed,  if  his  liability  conld  be  discharged,  or  impured, 
by  any  contract  between  the  several  holders  of  the  notes,  in  regard 
to  the  security,  to  which  he  was  not  a  party,  and  with  which  he  had 
no  connection.  So  long  as  any  of  the  notes  remained  unpaid,  so 
long  the  mortgage  must  remain  good  against  him. 

In  this  case,  Manly,  the  mortgagor,  was  absolutely  holden  for  the 
payment  of  all  the  notes,  and  the  mortgage  security  covered  the 
whole  debt  He  could  not  be  discharged  from  liability  on  the  first 
note  by  any  transactions  between  Farwell  and  Belding,  in  regard  to 
the  liability  of  Farwell,  as  endorser  of  the  note.  Whether  FarweU 
was  originally  liable  to  Belding  as  indorser,  or  whether,  being 
holden,  he  became  released  by  the  laches  of  Belding  in  not  giving 
due  notice  of  the  nonpayment  of  the  note,  was  quite  immaterial  to 
Manly,  the  mortgagor ;  and  so  would  be  any  agreement  between 
Farwell  and  Belding,  as  to  which  should  have  the  prior  benefit  of 
the  mortgage.  Manly  was,  in  any  event,  liable  for  the  payment  of 
die  note,  and  the  security,  as  to  him,  would  stand  good  for  its  pay- 
ment. 

Those  claiming  under  Manly,  the  mortgagor,  purchasmg  only  his 
right  to  redeem,  could  not  stand  in  any  better  situation  than  he  did; 
and  the  plaintiff  in  this  case,  whatever  might  have  been  bis  rights  as 
against  the  owner  of  the  other  two  notes,  is  clearly  entitled  to  a  de- 
cree  of  foreclosure  against  the  mortgagor  and  those  claiming  under 
him. 

This  diiqposes  of  all  the  parties  defendants,  except  Cochran,  who 
claims  as  assignee  of  the  two  remaining  notes  and  also  of  the  mort* 
gage.  It  is  manifest,  that  Cochran  could  have  no  greater  interest 
in  the  mortgage,  than  to  enable  him  to  enforce  the  collection  of  his 
two  notes.  Whenever  those  two  notes  shoold  be  paid  to  him,  his 
interest  in  the  mortgage  would  cease,  and  the  plaintiff,  as  against 
the  mortgagor,  would  be  entided  to  the  benefit  of  it  for  the  collec* 
tion  of  his  note.  The  plaintiff,  before  the  bringing  of  his  bill, 
offered  to  Cochran  the  amount  of  hie  notes,  and  demanded  of  him 
the  benefit  of  the  mortgage  for  the  cdlection  of  his  note.  This 
offer,  being  all  that  Cochran  could  possibly  claim  under  the  mort^ 
gage,  ought  to  have  be^n  accepted  by  him. 

The  decree  of  the  court  of  chaneery  will  therefore  be  reversed 
and  the  substance  of  our  directions  to  that  court  will  be,  to  give  the 
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pUintiff  the  benefit  of  tbe  Farwell  mortgage^  against  all  the  deibnd- 
anto,  for  tbe  collection  of  all  the  notes,  upon  his  payment  to  Coch- 
ran of  the  amonat  of  his  two  notes. 

I  shooU  certainly  have  been  hetter  satisfied  with  a  decree,  made 
upon  somewhat  different  principles.  I  entertain  no  doobt,  thai 
Belding,  when  the  two  notes  and  mortgage  came  into  the  hands  of 
Cochran,  was,  equally  with  him,  entitled  to  the  benefit  of  the  mort* 
gage  security.  Bat  whaterer  interest  Cochran  may  hare  acquired 
in  the  mortgage  by  virtue  of  the  assignment  to  him,  I  think  he  has 
no  interest  in  it  now.  The  very  day  he  parohaaed  the  two  notes 
and  mortgage  he  gave  up  the  notes  to  Marcus  H.  Manly,  who  hcdds 
under  the  mortgagor,  and  indnded  the  amount  of  them,  with  an- 
other debt  of  his  against  Manly,  in  a  new  note,  secured  by  mortgage 
on  the  same  and  other  premises.  This  new  mortgage  was  taken 
subject  to  the  mortgage  to  James  Curtis,  an  incumbrance  created 
sulnequent  to  that  of  the  Farwell  mortgage.  It  was  as  much  out  of 
the  power  of  Cochran,  when  the  money  was  tendered  to  him  by 
Belding,  to  gire  Belding  the  benefit  of  his  mortgage  notes  and  the 
original  security,  as  if  tbe  amount  of  the  notes  had  been  paid  to  him 
by  the  mortgagor  in  money.  Bis  notes  had  been  merged  in  a  new 
security,  and  postponed  to  a  second  incumbrance  im  the  land. 
Nothing  but  the  extraordinary  power  of  a  court  of  chancery  could 
restore  Cochran's  debt  to  its  original  security,  and  r^lace  it  in 
priority  to  the  Curtis  mortgage.  Cochran  had  in  fact  received  pay* 
ment  of  his  notes,  and  his  lien  under  the  Farwell  mortgage  was 
gone. 

Cochran  had  also,  at  the  time  he  gave  up  his  notes,  agreed  to 
discharge  the  Farwell  mortgage,  and  he  did  afterwards  undertake  to 
discharge  it,  under  seal.  This  discharge  was  not  given  through  any 
misapprehension  of  facts.  He  knew  the  plaintiff's  note  was  in  ex- 
istence and  unpaid,  and  to  deprive  the  plaintiff  of  the  benefit  of  his 
security  he  undertook  to  discharge  the  whole  mortgage, — ^the  plain- 
tiff's lien  as  well  as  his  own.  I  thmk  it  is  too  late  for  him  to  say, 
that  his  mortgage  notes  are  unpaid,— too  late  for  him  to  claim  any 
benefit  whatever  under  the  mortgage. 

The  sute  of  the  case,  then,  as  I  view  it,  is  this.  The  plaintiff's 
lien,  as  against  the  mortgagdr  and  those  claiming  under  him,  re- 
mains; but  Cochran's  lien  is  gone.    The  security  stands,  as  to 


Digitized  byCjOOQlC 


FEBRUARY  TERM,  1849.  557 

Beldmg  v.  Manly  et  aL 

Cochran,  precisely  «  if  he  had  nerer  had  any  interest  in  it,  and  as 
to  all  the  defendants  as  if  the  mortgage  had  been  originally  given 
only  to  secure  the  plaintiff's  note*  Ck>chran,  by  virtue  of  his  new 
mortgage,  has,  in  common  with  the  other  defendants,  a  mere  right 
to  redeem.  I  would  therefore  have  preferred  a  simple  decree  of 
foreclosure,  against  all  the  defendants,  in  favor  of  the  plaintiff,  for 
the  amount  of  his  note.  I  however  assent  to  the  direction  now  to 
be  given,  for  the  sake  of  making  a  final  disposition  of  the  case  at 
this  term,  and  because  I  suppose  the  decree  we  order  to  be  made 
will  have  substantially  the  same  effect  upon  the  parties,  that  the  de- 
cree which  I  have  suggested  would  have  had. 

The  decree  of  the  court  of  chancery  is  to  be  reversed,  and  the 
ease  remanded  to  that  court,  with  directions,  that,  upon  the  pay- 
ment to  the  clerk,  by  some  short  day  to  be  fixed  by  the  chancellor, 
by  the  orator,  for  the  benefit  of  the  defendant  Cochran,  of  the  amount 
of  the  principal  and  interest  of  the  two  notes  epecified  in  the  Farwell 
mortgage,  which  came  iiitp  Cochran's  hands  by  assignment,  a  de- 
cree be  made  for  the  foreclosure  of  the  Farwell  mortgage,  in  favor 
of  the  orator,  against  all  the  defendants,  for  the  principal  and  inter- 
est of  all  the  three  notes ;  that  the  time  of  redemption  be  fixed  by 
the  court  of  chancery ;  and  that  the  orator  be  allowed  his  costs  in 
this  court  and  also  in  the  court  of  chancery. 
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"^  Alonzo  Jackman  V,  Alden  Partridge. 

Am  action  etiuot  be  raaUiiied  againtt  one  who  k  a  mere  depositary  of  money, 
vnlesa  hia  aitoation  have  been  changed  from  that  of  «  d^KMitarj  to  that  of  a 
debtor*  either  bj  a  wroogfal  refoaal  to  pay  the  money  npon  proper  reqneat,  or 
by  a  wroogfal  appropriation  of  it. 

The  preaident  and  profesfon  of  a  literary  institntion  were  to  have  all  the  taition 
money  received,  and  agreed  that  it  ehouM  be  divided  between  them  according 
to  certain  tpeeifted  lates  and  proportioofl;  and  it  was  alao  agreed,  that  all  the 
moiiey  collected  abonld  he  ddlvwed  to  a  depooilaiy,  or  treaaarer,  and  that  the 
itttereat  of  the  roemben  ia  the  fand,  when  so  in  deposite,  ehould  be  distinct  and 
several  interests,  and  not  to  any  extent  or  porpose  joint  interests;  and  the  de- 
positary had  no  right  to  make  any  investment  of  the  fund,  either  for  the  benefit 
of  the  members,  or  for  his  sole  benefit,  nor  were  there  any  charges  npon  the 
fvnd,  in  his  hands,  in  the  adjostment  of  which  there  might  be  a  common  inter- 
est BeUf  that  the  effect  of  the  agreement  was,  when  the  money  was  depos- 
ited, to  sever  the  previous  joint  interest  of  the  parties,  and  to  vest  in  each 
member  the  right  to  demand  his  several  share  from  the  depositary. 

Held,  also,  that  although  no  action  could  be  sustained,  in  such  case,  against  the 
depositary,  for  the  several  share  of  a  member,  until  demand  made,  yet  that  a 
qualified  indebtedness,  sufficient  to  warrant  a  charge  on  book,  arose  inome- 
diately  upon  the  receipt  of  the  money,  and  that  each  member  might  recover 
his  several  share  in  an  action  on  book  account,  upon  refusal  of  the  depositary 
to  pay  upon  proper  demand. 

A  right  to  make  a  charge  on  book  does  not  require,  that  there  ahould  be  an  im- 
mediate and  present  right  of  action  upon  it.  It  is  sufficient,  in  any  case,  if  an 
obligation  to  account  for  the  money  or  property  received  resulted  directly  fiom 
the  transaction  between  the  parties. 

In  a  case  where  the  action  of  book  account  would  otherwise  be  appropriate,  th« 
necessity  of  demanding  payment  before  suit  is  no  valid  objection  to  the  form  of 
action. 
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Book  Account.  Jadgment  to  Bccooni  wai  rendered,  and  an 
auditor  was  appointed,  who  reported  the  facts  substantially  as  fol- 
lows. 

The  transactions  of  the  parties,  from  which  their  accounts  ac* 
croed,  arose  from  their  relation  as  officers  and  instructors  in  Nor* 
wich  University,  of  which  the  defendant  was  president,  and  in  which 
the  plaintiff  was  a  professor.  The  corporation  of  the  nnirersity  had 
a  treasurer ;  but  the  faculty  were  entitled  to  all  the  tuition  of  the 
students ;  and,  for  the  purpose  of  collecting  and  receiving  the  tui« 
tion,  one  of  the  faculty  acted  as  depositary,  or  treasurer,  and  the 
amount  receiTcd  for  tuition  was  to  be  divided  between  the  president 
and  professors,  according  to  rates  by  them  established  by  agreement 
among  themselves.  There  was  no  dispute  about  the  rate,  or  share, 
of  each  in  the  division.  During  the  period  embraced  in  the  plain- 
tiff's  account,  the  plaintiff  collected  the  tuition  and  paid  it  to  the 
defendant ;  and  the  plaintiff  received  from  time  to  time  his  share  of 
the  tuition,  and  gave  his  receipt  to  the  defendant  therefor.  The 
first  item  in  the  plaintiff's  account  was  a  charge  for  the  amount  of 
arrears  of  tuition  due  to  the  plaintiff  from  the  money  so  received  by 
the  defendant  This  item  was  allowed  by  the  auditor  at  9177,38. 
By  the  arrangement  for  the  division  of  the  tuition  money  between 
the  president  and  professors,  it  appeared,  that  each  instructor  was 
entitled  to  his  individual  share,  so  that  each  had  a  separate  claim  on 
the  holder  of  the  money  for  his  several  proportion,  and  not  a  joint 
interest  with  the  other  instructors,  or  any  of  them.  The  auditor 
found  due  from  the  defendant  to  the  plaintiff,  to  balance  book  ac- 
counts between  them,  9171,61. 

The  county  court.  May  Term,  1848,— Rbdfibld,  J.,  presiding,— 
accepted  the  report,  and  rendered  judgment  thereon  for  the  plaintiff, 
for  the  balance  found  due  by  the  auditor.  Exceptions  by  de- 
fendant 

T.  Hutchinson  for  defendant. 

Tracjf  4*  Can9$rs€  for  plaintiff. 
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The  opiDion  of  the  coari  wbb  delirered  bj 

RoTCBy  Ch.  J.  The  argument  on  -the  part  of  the  defendant 
having  been  confined  to  the  first  and  principal  item  of  charge  in  the 
plaintiff's  account^ — the  charge  for  arrears  of  tuition  money y-— that 
will  be  treated  as  the  only  matter  for  consideration.  And  before 
the  defendant  could  be  liable  to  an  action  for  the  tnition  money,  his 
situation  as  a  mere  depositary  must  have  been  changed  to  that  of  a 
debtor.  This  would  be  effected  by  a  refusal  to  pay  over  the  money 
upon  proper  request,  or  by  a  wrongful  appropriation  of  it  SmUk 
T.  BofTM,  2  T.  R.  476.  The  trial  before  the  auditor  must  have 
proceeded  on  the  ground,  that  something  to  that  effect  had  taken 
place,  though  the  report  is  silent  in  regard  to  it  And  in  revising 
the  case  this  court  must  now  proceed  on  the  same  ground.  No  ob* 
jection  for  the  want  ci  sufficient  showing  upon  that  point  having 
been  made  in  the  previous  stages  of  the  cause,  it  would  be  too  late 
to  raise  it  here  for  the  first  time. 

Two  objections  are  taken  to  the  plaintiff's  right  of  recovery  for 
the  money  in  question.  The  first  is,  that  the  fund  at  any  time  in 
the  defendant's  hands,  arising  from  tuition  money,  was  substantially 
a  partnership  fund,  in  which  others  besides  the  plaintiff  and  defend- 
ant were  jointly  interested.  And  if  so,  or  if  the  plaintiff  and  de- 
fendant only  had  a  continuing  joint  interest,  it  must  kAlow,  that  this 
action  cannot  be  sustained.  AWte  v»  Pairhanks,  10  Yt  814. 
McCriUU  V.  Banks  et  tix.,  19  Yt  443.  But  whether  this  should 
be  considered  as  the  true  character  of  the  fund  will  depend  on  the 
effect  to  be  given  to  the  contract,  or  arrangement,  between  the 
members  of  the  faculty,  as  the  same  is  stated  by  the  auditor.  His 
report  findS)  that  the  faculty  were  to  have  all  the  tuition  money, 
which  waiB  to  be  divided  between  the  members  according  to  certain 
rates  and  proportions,  which  they  had  settled  by  agreement ;  and 
that  no  dispute  or  question  existed,  as  to  what  these  rates  and  pro- 
portions were.  He  also  finds,  that,  though  the  moneys  collected 
for  tuition  were  first  to  be  lodged  with  a  depositary,  or  treasurer, 
the  interests  of  the  members  in  the  fimd,  when  so  in  deposite,  were 
by  the  agreement  to  be  distinct  and  several  interests,  and  not  to 
any  extent  or  purpose  joint  interests.  And  if  the  agreement  could 
operate  prospectively  upon  a  fiind,  when  thus  dqtosited,  so  as  at 
once  to  vest  distinct  and  several  interests  in  the  members,  each 
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member  would  be  entitled  to  demand  his  individaal  share,  and  to 
sue  for  it,  if  wrongfully  withheld.  In  such  case  the  duty  and  nn« 
dertaking  of  the  depoeitary  would  be  held  to  correspond  to  the  re* 
spective  rights  of  the  members,  and  to  be  a  duty  and  undertaking 
to  each  individually,  and  not  to  all  the  members  collectively.  Now 
it  is  to  be  observed,  that  according  to  the  agreement,  as  repotted, 
the  defendant,  as  depositary,  or  treasurer,  was  not  authorized  to 
make  any  investment  of  the  fund,  either  for  the  benefit  of  the  facul- 
ty, or  for  his  sole  benefit.  Nor  are  we  required  to  understand,  that 
the  fund  was  to  be  subject  in  his  hands  to  any  charges  upon  it,  in 
the  adjustment  of  which  there  might  be  a  common  interest ;  for  it 
is  found,  that  the  faculty  were  to  have  all  the  tuition  money,  to  be 
divided  among  the  members.  The  amount  of  each  share  was  there- 
fore certain,  with  reference  to  the  sum  in  deposite,  and  no  fresh 
authority  was  needed  for  a  distribution  of  the  fund  among  those 
entitled  to  it  The  defendant,  then,  had  merely  to  retain  his  own 
definite  and  fixed  proportion,  and  deliver  to  the  professors  their  re- 
spective proportions,  when  applied  to  for  that  purpose.  It  is  of  lit- 
tle importance,  whether  the  members  of  the  faculty  were  partners 
in  the  moneys  before  they  were  deposited  with  the  defendant ;  for  if 
they  were,  they  mutually  stipulated  hot  to  remain  so  afterwards.  With 
these  views  we  disaover  no  legal  or'  praetical  difiiculty  in  holding, 
that  the  agreement  did  operate,  when  the  monies  were  deposited,  to 
sever  the  previous  joint,  interest  of  the  parties,  and  to  vest  in  each 
professor  the  right  to  demand  his  several  share  of  the  defendant. 
See  Ambler  v.  Bradley,  6  Vt.  110. 

The  otlier  objection  is,  that,  though  the  plaintiff  might  be  enti^ 
tied  to  his  several  action,  he  should  have  brought  the  action  of  ac- 
count in  common  law  form,  or  general  assumpsit  But  there  could 
be  no  necessity  for  resorting  to  the  former  action,  except  on  the 
ground  of  a  subsisting  partnership  or  joint  interest  in  the  fund,  and 
this  we  do  not  admit  The  question,  then,  is,  whether  the  action 
of  book  account  should  be  deemed  a  concurrent  remedy  with  gen- 
eral assumpsit,  upon  the  facts  disclosed  in  the  auditor's  report.  It 
is  true,  that  these  facts  do  not  show  a  common  case  of  money  lent, 
nor  a  case  where  the  reception  of  the  money  of  itself  created  a  per- 
fect indebtedness.  Neither,  on  the  other  hand,  do  they  show  a 
claim  to  money  realized  from  the  commission  of  a  tort,  which  the 
71 
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plaintiff  has  dected  to  waive,  nor  a  case  where  a  privity  of  contract 
was  wanting  between  the  parties.  They  show  the  case,  in  sub- 
stance, of  one  party  receiving  and  holding  mcMiey  belonging  to  the 
other,  under  a  contract  to  refand  it,  when  specially  demanded.  In 
sach  a  case  no  action  will  lie  until  demand  is  made,  but  a  qualified 
indebtedness  arises  immediately ;  and  I  apprehend  it  will  not  be 
doubted,  that,  if  no  superior  contract  or  security  is  taken,  the  money 
may  be  immediately  charged  on  book.  A  right  to  make  the  charge 
does  not  require,  that  there  should  be  an  immediate  and  present 
right  of  action  upon  it  It  is  sufficient  in  any  case,  if  an  obligation 
to  account  for  the  money  or  property  received  results  directly  from 
the  transaction  between  the  parties.  Nason  v.  Crocker,  11  Yt.  469. 
On  this  obligation,  or  liability,  the  right  to  charge  is  founded ;  and 
it  does  not  depend  on  the  time  or  mode  of  accounting,  nor  on  the 
question  whether  the  obligation  is  already  absolute  and  perfect,  or 
is  subject  to  be  modified  by  some  act,  or  condition,  to  be  performed 
by  the  other  party.  Rogert  v.  MUler,  15  Yt.  431.  Hall  tt  al  v.  Peek, 
10  Yt  474.  In  the  action  of  account  at  common  law,  an  express 
demand  upon  the  defendant  to  render  his  account  is  generally  re- 
quired to  precede  the  bringing  of  the  action ;  and  in  a  case  where 
the  action  of  book  account  would  otherwise  be  appropriate,  the  ne- 
cessity of  demanding  payment  before  suit  is  no  valid  objecti(»  to 
the  form  of  action.    This  is  shown  by  the  case  last  cited. 

We  are  brought  to  the  conclusion,  that  these  moneys  were  proper 
subjects  d*  book  account  between  the  defendant  and  the  several  par- 
ties in  interest, — ^that  the  interests  of  the  parties  became  several  and 
distinct  upon  the  deposite  of  the  moneys  with  the  defendant, — and 
that  no  decisive  objection  has  been  shown  to  the  present  action. 

Judgment  of  county  court  affirmed. 
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Town  of  Woodstock  v.  Town  of  Hai^tjland. 

In  order  that  a  penou  may  gain  a  legal  lettleotentio  a  town  by  several  yean*  rei- 
idenee,  the  residence  most  have  been  the  resnU  pf  choice,  and  not  of  legal 
coercion. 

Where  a  debtor  was  committed  to  jail  apon  ezecation  and  gave  a  jail  bond  and 
was  admitted  to  the  liberties  of  the  prison,  and  then  nunoved  his  family  to  the 
town  where  the  jail  was  sitnated,  and  continued  to  reside  there,  within  the  liber- 
ties, with  his  family,  for  more  than  seven  years,  supporting  himself  and  family, 
and  paying  taxes  in  the  town,  committing  no  breach  of  his  bond,  it  was  held, 
that  he  acqnired  no  setdemeot  in  suck  town,and  that  npon  his  being  afUrwards 
committed  to  dose  jail  and  being  then  aided  by  the  town  in  which  the  jail  was 
situated,  that  town  might  recover  the  amoont  so  expended,  by  an  action  for 
money  paid,  against  the  town  in  which  he  had  his  legal  settlement  at  the  time 
when  he  was  first  committed  to  jail. 

And  if  it  should  be  conceded,  that  such  prisoner  have  relatives  of  snflkient  abil* 
ity,  from  whom  the  fown,  in  which  the  jail  was  situated,  might  have  recovered 
the  amount  of  their  expenditures  for  his  support,  by  petition  under  the  statute, 
yet  this  will  not  preclude  them  from  also  maintaining  an  action  for  money  paid, 
which  is  also  given  by  statute,  against  the  town  in  which  he  has  his  legal  set- 
tlement. 

Indebitatus  Assumpsit  for  money  paid,  laid  out  and  expended. 
The  parties  agreed  upon  a  statement  of  facts  substantially  as  follows. 

The  money  expended  by  the  plaiotiflb  was  for  the  board  of  Adol- 
phus  Whitney,  while  confined  for  a  few  weeks  in  close  jail  in 
Woodstock,  upon  execution,  in  the  fall  or  winter  of  1840.  Whitney 
was  born  in  this  state,  and  had  resided  sufficiently  long  in  Hartland 
previous  to  1897,  to  gain  a  legal  settlement  in  that  town.  In  the 
q>ring  of  1837  he  was  committed  to  jail  in  Woodstock,  upon  execu- 
tion, and  gave  a  jail  bond,  and  was  admitted  to  the  liberties  of  the 
prison.  In  the  early  part  of  the  year  1838  he  hired  a  house  in 
Woodstock,  and  removed  his  family  there,  and  continued  to  reside 
there,  with  his  family,  within  the  liberties  of  the  prison,  until  after 
the  commencement  of  this  suit,  and  still  continued,  at  the  time  the 
facts  were  agreed  upon,  to  reside  there,  though  not  then  confined  to 
the  liberties  of  the  prison ; .  and  during  all  that  time  he  supported 
himself  and  family,  without  being  aided  by  either  Woodstock,  or 
Hartland,  or  calling  upon  either  of  those  towns  for  aid,  until  his 
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commitment  in  1846,  as  above  mentioned ;  and  also,  during  every 
jear  subsequent  to  1637  he  was  assessed  and  paid  taxes,  in  Wood- 
stock, upon  his  poll  and  cow.  Whitney  had  no  children,  possessed 
of  property  of  any  amount,  at  the  time  these  expenditures  were  in- 
curred, except  Hiram  Whitney  of  Hartland,  who  had  a  small  family 
and  was  worth  about  nine  hundred  dollars. 

The  county  court,—* Rbdfield,  J.,  presiding, — rendered  judg- 
ment for  the  plaintifis,  pro  forma.     Exceptions  by  defendants. 

.  Washburn  if  Marsh  for  defendants. 

The  defendants  insist,  that,  upon  the  facts  stated  in  ibis  ease,  the 
legal  settlement  of  Whitney,  at  the  time  the  relief  was  afforded  to  * 
him  by  the  plaintifTs,  was  in  Woodstock.  It  is  agreed,  that  he  had 
*'  resided"  there  for  more  than  eight  years  previously,  and  paid  taxes 
during  all  that  time,  without  calling  upon  either  town  for  aid.  The 
case,  then,  comes  directly  within  the  words  of  the  statute.  St.  of 
1817,  §  1,  IT  8,  [SI.  St.  382.]     Rev.  St.  100,  ^  I,  U  8. 

To  exclude  the  case  from  the  operation  of  the  statute,  on  account 
of  the  occasion  of  the  residence  of  Whitney  in  Woodstock,  would  be 
contrary  to  well  established  rules  of  construction,  and  also  opposed 
to  authority.  St.  of  13  and  14  Car.  2,  c.  12,  §  1,  [Keb.  St.  1225.] 
St.  Margaret's  Westminster  v.  St.  Martin's  Lvdgate,  2  Bott's  Poor 
Laws  146,  pL  186.  2  Gov.  &  H.  Dig.  1261.  [4^Com.  Dig.  619. 
Str.  924.  Augusta  v.  Turner,  24  Maine  112.  To  sustain  the 
plaintiffs'  claim,  there  should  have  been  attached  to  the  statute  of 
this  state,  as  there  is  to  thai  of  New  Hampshire,  an  eicceptian  of  per- 
sons  "  committed  or  lawfully  restrained  in  any  town.'*  And  even 
that  exception  hu  been  held  to  apply  only  to  such  persons,  as  were 
confined  in  prison.    Bow  v.  Nottingham,  1  N.  H.  260. 

The  suit  should  have  been  commenced  against  Hiram  Whitney, 
the  son  of  the  pauper.  Bloomjkld  v.  French,  17  Vt.  79.  Rev.  Si. 
104,  §  13. 

Tracy  S^  Converse  for  plaintiffs. 

All  persons  subject  to  the  poor  laws  are  either  such  as  are  "stran^ 
gers  who  have  come  to  reside,"  &c.,  named  in  the  fourth  and  sixth 
sections  of  chap.  16  of  the  Revised  Sututes,  or  are  •'  transient  per* 
sons,"  named  in  the  twelfth  section  of  the  same  statute.    Whitney 
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belonged  to  the  latter  class.  No  person  can  begin  to  acquire  a  set- 
tlement in  his  own  right,  bot  soch  as  are  sui  juris.  Br^okfield  v. 
Hartland,  10  Vt.  406.  Tunbridge  v.  Nerwich,  17  Vt.  495.  Brayt. 
187.  14  Petersd.  496.  7  T.  R.  461.  Wells  v.  Westhaven,  8  Vt. 
922.  Is  not  a  person  eonfined  in  jail  jast  as  much  under  constraint; 
at  a  married  womai^,  or  a  minor  ?  If  Whitney  coald  be  considered 
as  a  "  stranger,  that  has  come  to  reside,"  how  could  Woodstock 
prevent  his  gaining  a  settlement  ?  Surely  in  no  way,  but  by  an 
order  of  removal.  MiddUbury  y.  Walthamy  6  Vt.  200.  But  he 
eonld  not  be  removed,  unless  the  officer,  under  the  warrant  of  remo- 
val, could  forcibly  take  him  from  the  possession  of  the  jailof,  or,  if 
he  were  admitted  to  the  liberties^  forcibly  thrust  him  out  of  the 
limits,  thereby  compelling  his  bondsmen  to  pay  the  execution. 
Amherst  t.  HalUs,  9  N.  H.  108.  If  the  case  comes  under  the 
fourth  section,  there  is  no  way,  in  whieh  Woodstock  could  recover 
for  any  expenditure,  except  by  an  actual  removal,  or  by  showing 
the  death  of  the  pauper  and  his  sickness  at  the  time  of  the  order. 
Londonderry  ▼.  Windham,  2  Vt.  149.     lb.  568.     Essex  ▼.  Milton, 

3  Vl  17.  MiddUhury  v.  WaUham,  6  Vt.  200.  That  Whitney's 
case  comes  under  the  twelfth  section  is  abundantly  established  by 
authority,  as  well  as  by  the  express  provision  of  the  statute ;  the  be* 
ing  in  the  liberties  is  the  same  as  being  in  close  jail ;  Rev.  St.  103, 
^  12 ;  Paufht  y,  Rutland,  Brayt.  175 ;  Manchester  v.  Rupert,  6  Vt. 
291 ;  DanvilU  ▼•  Putney^  6  Vt.  512 ;  and  if  so,  he  was  not  subject 
to  an  order  of  removal.    Suiton  v.  Cabot,  19  Vt.  522. 

It  is  a  princifde,  which  seems  always  to  have  obtained  both  in 
England  and  in  this  country,  that  a  person  subject  to  the  control  of 
another,  or  under  the  restraints  of  the  law,  or  its  process,  cannot 
gain  a  settlement  in  his  own  right ;  and  a  settlement  once  gained  is 
not  lost,  except  by  acquiring  another  in  the  state.  4  Mass.  131. 
10  lb.  411.     11  lb.  441.    8  N.  H.  532.     Wxnchmden  7.  Hatfield, 

4  Mass.  123.  Amhver  v.  Canton,  13  Mass.  547.  2  Botts*  Poor 
Laws  2,  §§  3>13.  It  is  not  sufficient  to  say,  that  he  must  have  had 
a  residence  in  some  place,  and  that  it  was  in  Woodstock,  if  any 
where.  His  right  to  gain  a  settlement  during  his  commitment 
might  be  in  abeyance,  or  suspended.    11  Vt.  438.    13  Vt.  445. 
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The  q;>inioQ  or  the  court  wae  delirered  by 

RoTCB,  Cb.  J.  It  is  not  dispated,  that  the  settleineot  of  Whit- 
ney was  in  Hartland,  if  it  were  not  in  Woodstoek.  He  was  brought 
to  Woodstock,  in  the  spring  of  1837,  under  arrest  upon  a  writ  of 
execution ;  and  baring  been  committed  to  jail  upon  the  execution, 
he  was  admitted  to  the  liberties  of  the  prison  upon  executing  a  jail 
bond  to  the  sheriff.  And  the  first  question  to  be  determined  is, 
whether  he  acquired  a  settlement  in  Woodstock,  by  residence  for 
the  term  of  seven  years,  while  living  within  the  liberties  in  obedi- 
ence to  the  stipulations  of  his  bond.  This  question  involves  the 
farther  inquiry,  whether  such  a  person  should  be  regarded  as  in  the 
condition  of  a  transient  person,  or  in  that  of  a  resident  stranger. 
If  in  the  former  condition,  it  necessarily  follows,  that  he  can  acquire 
no  settlement  by  residence.  And  that  a  person  brought  from 
another  town,  and  confined  in  close  jail,  is  always  so  regarded,  can 
admit  of  no  question.  PawUt  v.  Rutland,  Brayt.  175.  Manchester 
V.  Rupert,  6  Vt.  291.  Danville  v.  Putney,  lb.  513.  But  an  ad- 
missi<m  to  the  liberties  of  the  prison  is  not  a  release  from  legal  con- 
finement Until  an  escape  is  committed,  or  the  party  is  discharged, 
his  imprisonment  under  the  process  continues.  This  is  manifest, 
not  only  from  the  legal  intendment,  that  the  liberties  are  but  an  ex- 
tension of  the  prison,  but  from  the  power  which  the  sheriff  and  the 
prisoner's  bail  are  respectively  authorised  to  exercise  over  him,  as 
well  as  from  his  own  right,  in  the  character  of  a  prisoner,  to  seek 
his  discharge  flrom  imprisonment  in  the  various  ways  allowed  by 
Uw.  It  is  true,  that  when  the  right  to  continue  the  imprisonment 
has  ceased,  a  party  in  close  jail  can  resort  to  modes  of  redress,  to 
which  one  upon  the  limits  may  not  be'entitled.  Comsiock  v.  Grout, 
17  Vt.  512.  Chmld  v.  Mathewsan,  18  Vt.  65.  Whenever  a  prison- 
er of  either  class  has  become  chargeable  as  a  pauper  to  the  town, 
in  which  the  jail  was  situated,  an  action  like  the  present  has  been 
eonsidered  a  proper  remedy  for  obtaining  remuneration  firom  the 
town  of  the  pauper's  settlement.  This  was  determined  under  the 
eleventh  section  of  the  statute  of  1797,  which  related  exclusively  to 
transient  persons,  and  which  was  nearly  identical  with  the  twelfth 
section  of  the  present  statute.    See  cases  first  above  referred  to. 

The  great  objection  to  treating  Whitney  as  a  resident  stranger, 
while  remaining  a  prisoner  upon  the  jail  limits,  arises  from  the  fact, 
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that  he  was  not  at  liberty  to  decide  for  himself^  whether  to  lire  in 
Woodstock,  or  elsewhere.  We  can  distingnish  his  ease  from  that 
of  those  who  are  not  sui  juris  by  reason  of  personal  incapacity,  as 
infants,  lunatics  and  idiots;  but  we  think  the  control  of  legal 
process  over  the  will  and  actions  of  a  party,  who  submits  to  it,  should 
be  accounted  quite  as  strong,  as  that  resulting  from  any  of  the  re- 
lations of  life  between  adult  persons.  And  for  the  effect  of  these 
in  regard  to  residence,  as  contemplated  by  the  statute,  it  will  be 
sufficient  to  refer  to  BrookfUld  r.  Hartland,  10  Vt  424,  and  other 
cases  cited  on  the  argument.  It  appears,  to  be  sure,  that  Whitney 
accommodated  himself  to  his  new  situation,  by  hiring  a  house  with* 
in  the  liberties,  and  liring  in  it  ifith  his  family  for  a  long  period, — 
even  more  than  seren  years.  But  it  cannot  be  assumed,  that  he 
would  have  pursued  such  a  course,  in  the  absence  of  that  necessity, 
which  was  upon  him.  And  hence  the  course  pursued  is  not  to  be 
taken  as  proof,  that  he  roluntarily  selected  Woodstock  as  his  place 
of  residence.  MoreoTer,  it  is  not  pretended,  that  he  was  liable  to 
an  order  of  removal,  however  strongly  his  circumstances  might  have 
indicated,  that  he  would  soon  become  chargeable  to  the  town  of 
Woodstock.  And  this  is  a  usual  test,  by  which  to  distingubh  a 
transient  person  from  a  resident  stranger.  DanviUe  v.  Putney,  be- 
fore cited.  Bristol  v.  Rutland,  10  Vt.  574.  8uHon  v.  Cahot,  19 
Vt.  522. 

In  considering  the  matter  thus  far  we  have  no  difficulty  in  saying, 
that  the  case  of  Whitney  ^as  substantially  that  of  a  transient  per- 
son, and  that  he  had  not  such  a  residence  in  Woodstock,  as  the 
statute  intended  should  confer  a  settlement  But  it  is  claimed,  that 
the  English  decisions  upon  the  13  &>  14  Car,  2,  c.  12,  under  which 
a  settlement  was  gained  by  renting  and  occupying  a  tenement, 
should  induce  a  different  construction  of  our  statutes.  By  the  stat- 
ute referred  to,  a  person  coming  into  a  parish  to  inhabit,  and  rent- 
ing a  tenement  of  less  than  ten  pounds'  annual  value,  was  liable  to 
be  removed  within  the  first  forty  days,  if  likely  to  become  charge- 
able to  the  parish.  If  the  annual  value  were  ten  pounds,  or  over, 
the  statute  made  no  provision  for  his  removal,  and  it  was  held,  as 
the  implied  meaning  of  the  statute,  that  he  became  legally  settled 
in  the  parish  at  the  end  of  forty  days'  residence,  and  occupation  of 
the  tenement.    Jacob's  L.  Diet.,  Title  Poor.     Tht  King  v.  FiU 


Digitized  by  CjOOQIC 


566  WINDSOR  COUNTY. 

Woodstock  V.  Hartland. 

loughhy^  1  T.  R.  458.  And  it  wm,  indeed^  established  by  the  ease 
or  St.  Margaret's  Wtstminster  ▼.  Si.  Martin* s  Ludgate^  reported 
in  Botts'  Poor  Laws  146,  and  noted  in  2  Str.  926,  that  a  settleoMnt 
could  thus  be  acquired  under  that  statute,  though  the  party  renting 
and  occupying  the  teneooent  were  all  the  while  a  prisoner  within  the 
rules  of  a  public  prison.  That  ease,  howeYer,  is  but  partially  analo* 
gous  to  the  present  The  person  who  became  settled  in  the  latter 
parish  could  at  no  time,  nor  under  any  circumstances,  ha?e  been 
removed,  because  the  house  which  he  rented  and  occupied  was  of 
much  more  than  top  pounds  annual  value.  For  the  case  to  be  in 
point,  it  should  appear,  that  the  annnal  value  was  leas  than  ten 
pounds ;  so  that  the  party,  if  likely  to  become  chargeable,  could 
have  been  removed,  but  for  his  confinement  within  the  rules  of  the 
Fleet.  As  the  renting  a  tenement  of  sufficient  value  would  render 
the  party  at  once  irremovable,  it  has  always  been  treated  as  the 
principal  and  efficient  cause  of  his  settlement  This  is  evident  from 
the  manner  in  which  that  species  of  settlement  is  generally  q>oken 
of  in  the  English  books.  And  though  a  residence  of  the  party  for 
forty  days  was  also  necessary,  it  was  made  so  in  Connection  with 
the  main  cause,  and  as  a  means  of  giving  it  effect  And  if  a  pris- 
oner living  within  the  rules  is  competent  to  rent  and  occupy  a  tene- 
ment, the  very  occupation  would  amount  to  such  a  residence,  as  the 
statute  required.  But  our  statutes,  in  giving  a  settlement  by  resi* 
dence,  have  had  no  such  reference  to  property.  They  have  made 
the  residence  of  the  party  for  seven  years^  without  becoming  charge- 
able, the  direct  and  sole  ground  of  his  new  settlement  And  we 
are  satisfied,  that  nothing  less  was  intended,  than  a  residence  for 
that  period,  which  should  be  the  result  of  choice,  and  not  of  legal 
coercion.  It  follows,  that  the  settlement  of  Whitney  in  Hartland 
has  not  been  changed. 

The  remaining  question  is,  whether  the  phunUflfs  should  hare 
sought  a  remedy  against  the  son  of  Whitney,  instead  of  the  defend- 
ants. That  provision  in  the  statute  of  1797,  which  authorized  the 
action  to  be  brought  as  well  against  certain  relatives  of  the  person 
relieved,  as  against  the  town  in  which  he  was  settled,  was  not  con- 
tinued in  the  late  revision.  It  is  only  against  the  town,  that  the 
statute  now  gives  the  action.  In  those  cases,  however,  where  a 
relative  would  be  liable  at  common  hw,  it  is  said,  that  a  town,  or  an 
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indiridaa],  farnishing  relief  ander  proper  circumstances,  may  still 
support  an  action  against  sach  relatire.  Bhomfield  r.  French,  17 
Vt  79.  Bat  if  Whitney's  son  were  liable  to  be  charged  with  his 
support,  it  was  a  liability  created  by  statute,  and  could  only  be  en- 
forced by  petition  to  the  county  court  And  though  it  should  be 
conceded,  that  this  remedy  was  open  to  the  plaintifi,  yet  there  ap- 
pears to  be  no  ground  for  holding  it  a  bar  to  an  action  against  the 
the  defendants,  which  the  statute  in  express  terms  had  already 
given.  Judgment  of  county  court  affirmed. 


Jacob  Dibuck  v.  Samuel  Brooks. 

In  an  action  upon  a  bond»  conditioned  for  the  payment  of  a  debt  by  instalmentf, 
brought  in  the  state  of  New  Hampshire,  the  plaintiff  recovered  judgment  for 
the  penalty  of  the  bond,  and  ezecntion  was  awarded  for  the  amount  of  the  fijrst 
instalment,  which  had  then  become  due.  Held,  that  the  judgment  for  the  pen- 
alty did  not  create  an  absolute  indebtedness  against  the  defendant,  which 
conld  be  enforced  in  this  state  by  an  action  of  debt  upon  jndgment,  m  common 
Ibim,  for  the  purpose  of  enforcing  payment  of  the  instalments  subsequent  to 
the  fint. 

The  judgment  for  the  penalty  of  the  bond,  in  such  case,  b  a  mere  creature  of  the 
statute,  having  no  force  whatever,  except  in  the  very  court  where  it  is  rendered, 
and  will  not,  either  by  the  law  of  Ntw  Hampshire,  or  of  this  state,  serve  as 
the  foundation  for  an  action  of  debt,  either  in  the  common  form  of  debt  upon 
jadgment,  or  by  setting  forth  in  the  declaration  the  rendition  of  the  judgment, 
the  award  of  execution  for  tiie  breaches  accrued,  and  the  accruing  of  subse- 
quent breaches. 

In  order  to  sustain  an  action  of  debt  upon  a  judgment,  or  upon  any  matter  of 
record,  the  obligation  must  result  from  the  record  itself,  and  must  be  shown  by 
the  record,  without  requiring  averments  of  additional  matter.    The  record 

•  must  show  a  still  subsisting  obligation,  perfect  in  ils  inception,  and  still  unsat- 


Qtttfrs,  Whether  the  eouru  of  one  state  can  give  effect  to  the  judgments  of  the 
co^^ts  of  another  state,  by  enforcing  any  of  the  collateral  remedies,  which  the 
prevailing  party  may  be  entitied  to  have  in  the  place  where  the  judgment  was 

■  rendered. 
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Dbbt  on  a  jodgment  reeorered  in  the  Bopreme  court  of  New 
Hampshire,  in  Grafton  county,  NoTcmber  Term,  1818,  in  two 
counts.  In  the  first  count  the  plaintiff  declared,  in  common  form, 
opon  a  judgment  for  91000,  debt  and  damages,  and  for  920 JSS^ 
costs.  In  the  second  count  the  plaintiff  declared  on  a  judgment , 
for  91000,  alleging  that  it  was  recovered  on  the  penalty  of  a  bond, 
which  was  conditioned,  that  the  defendant  should  pay  to  W.  B.  Ban- 
nister 9900,  with  interest  annually,  specified  in  nine  notes,  executed 
by  the  pldntiff  to  Bannister,  dated  July  23, 1814,  payable  yearly  <m 
and  after  May  1, 1817,  "  and  also  save  and  keep  harmless  the  sud 
Dimiek  fi'om  all  cost,  trouble  and  expense,  that  might  accrue  to  him 
from  or  by  reason  of  said  notes  not  being  paid  according  to  their 
tenor  and  effect ;"  and  that,  it  appearing  that  one  of  said  notes  only 
was  then  justly  due  and  unpaid,  it  was  therefore  ordered  by  said 
court,  that  execution  then  issue  for  the  sum  then  due  on  said  note,  be- 
ing 9121,76,  and  said  costs,  being  920,52 ;  and  that,  after  the  execu- 
tion  of  said  bond,  and  after  the  rendition  of  said  jodgment,  the  de- 
fendant neglected  to  pay  said  notes,  or  to  save  harmless  the  plain- 
tiff from  the  costs,  trouble  and  expense,  which  accrued  to  him  from 
said  money  not  being  paid  by  the -defendant  to  said  Bannister,  as 
the  same  firom  time  to  time  became  due,  according  to  the  tenor  and 
effect  of  said  notes ;  and  that  the  plaintiff  has  been  compelled,  by 
reason  of  said  neglect,  to  pay  to  said  Bannister,  since  the  rendition 
of  said  judgment,  the  amount  of  all  said  notes,  according  to  the 
tenor  thereof,  and  which  the  defendant  has  wholly  neglected  to  pay ; 
and  that  said  judgment  still  remains  in  force  and  ni^aid,  except  as 
to  the  amount  of  said  execution,  so  awarded  by  said  court,  which 
has  been  paid  to  the  plaintiff.  This  action  was  commenced  in  Oc- 
tober, 1843. 

To  the  first  count  the  defendant  pleaded, — 1.  Nul  tiel  record, — 
on  which  issue  was  joined  to  the  court ; — 2.  (After  craving  oyer  of 
the  record  and  setting  it*  forth,)  that  the  defendant  paid  to  the  plain- 
tiff the  amount  of  the  execution  awarded;— -to  which  plea  the  plain- 
tiff demurred.  To  the  secoi^d  count  the  defendant  pleaded,-— 1. 
That  the  action  was  not  commenced  within  eight  years  after  the 
rendition  of  said  judgment,  and  that  when  said  judgment  was  rend- 
ered, the  defendant  was  within  th'u  state ; — to  which  plea  the  plain- 
tiff demurred ; — ^2.   That  the  action  was  not  commenced  within 
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eight  years  next  after  the  readition  of  said  judgment,  nor  within 
eight  years  next  afier  all  the  damage,  which  Uie  plaintiff  ever  sos- 
tained,  or  whieh  accraed  to  him  by  reason  of  said  notes  not  being 
paid^  according'to  their  tenor  and  effect,  was  sustained  by  or  had 
accrued  to  the  pluntiff.  To  this  plea  the  plaintiff  replied,  that  b^ 
fore  said  notes  became  due,  to  wit,  December  1,  1819,  the  defend* 
ant  dq>arted  and  removed  from  this  state,  and  from  the  United 
States,  to  Canada,  and  (here  resided  until  within  eight  years  before 
the  commencement  of  this  action.  The  defendant  rejoined,  that* 
after  the  said  alleged  departure  and  removal,  the  plaintiff  was  not 
farther  damnified  by  reason  of  the  non-payment  of  the  notes,  or 
any  part  thereo£  To  this  rejoinder  the  plaintiff  demurred.  The 
record,  offered  in  support  of  the  issue  under  the  plea  of  nul  tiel 
reanrd^  was  the  same  described  in  the  second  count  in  the  declara- 
tion. 

The  coonty  court,  March  Term,  1846, — Rbdfibld,  J.,  presid* 
ing» — adjudged,  upon  the  plea  of  nul  tiel  record,  that  there  was  no 
such  record*  and  also  adjudged,  that  the  first  plea  to  the  second 
count  of  the  declaration  was  sufficient,  and  that  the  rejoinder  to 
the  replication  to  the  second  plea  to  the  second  count  was  sufficient, 
and  rendered  judgment  for  the  defendant.    Exceptions  by  plaintiff. 

J,  Cbliamer  and  IVtKy  if  Canteru  for  plaintiff. 

It  may  be  assumed  as  fiilly  settled  law,  that  in  all  cases,  where 
there  is  a  personal  civil  obligation,  the  same  may  be  enforced 
against  such  person  in  any  civil  jurisdiction,  where  he  may  be  found. 
In  giving  construction  to  the  contract  and  ascertaining  the  nature 
and  extent  of  the  obligation,  the  law  of  the  country,  in  which  the 
contract  was  made,  or  the  fex  loci  contractus^  is  regarded,  not  (u 
fats,  but  as  a  method  of  ascertaining  the  extent  of  the  obligation. 
The  manner  of  enforcing  the  obligation  depends  entirely  on  the 
law  of  the  jurisdiction,  where  such  proceedings  for  enforcing  it  are 
taken,— the  U»  fori.  The  former  determines  the  right,  the  latter 
the  resMdfy.  It  is  therefore  entirely  untrue^  that,  because  the  same 
romsdy  cannot  be  given  here,  as  iq  the  state,  or  country,  where  the 
obligation  was  incurred,  therefore  none  can  be  given.  Municipal 
regulations  and  obligations  of  public  relation  are  not  m^ e  matters 
taier  pmies,  and  constitute  an  exc^on  to  the  general  rule.    Such 


Digitized  by  CjOOQIC 


572  WINDSOR  COUNTY. 

Dimick  9,  Brooki. 

was  the  case  of  Pickering  ▼.  JKsk,  6  Vt  103.  It  is  true,  that  at 
one  time  it  was  mippoaoA,  that  the  form  of  the  remedy,  and  especially 
the  final  proces,  was  qualified,  or  affected,  by  the  lex  lod  emUreuOus ; 
Melon  y.  FUx  James,  1  B.  d&  P.  138 ;  but  this  is  now  every  where 
exploded.  The  lex  fori  regulates,  alike,  the  ./arm  of  the  action,  the 
fmn  of  the  judgment,  and  the^brsi  and  efed  of  the  final  process 
for  its  execution.  Story's  Confi.  of  Laws  475,  ^^  567,  568.  lb. 
478,  ^  571.  lb.  479,  $  572.  Warren  r.  Lynek,  6  Johns.  239. 
Andrews  r.  Herrioi,  4  Cow.  506.  Hinckley  r.  Marean^  3  Mason 
88.    Pickering  r.  Fisk,  6  Vt.  102. 

That  Brooks  was  under  legal  obligation  to  Dimick,  by  virtue  of 
the  judgment  in  New  Hampshire,  is  most  obvious.  In  that  judg- 
ment the  bond  had  become  merged.  The  judgment  stood  in  full 
force,  to  be  pursucfd  from  time  to  time,  as  breaches  in  the  condition 
of  the  bond  transpired.  The  law  of  New  Hampshire,  as  to  the 
mode  of  proceeding  on  penal  bonds,  is  much  like  that  of  other 
states,  and  all  are  substantially  the  statute  of  William  HI.  Judg- 
ment is  rendered  for  the  penalty,  the  same  as  at  common  law ;  but 
instead  of  the  defendant  resorting  to  chancery  for  relief,  as  before 
'  the  statute,  Uie  breaches  then  existing  are  shown  to  the  court,  who 
issue  execution  for  so  much  of  the  judgment,  and  then,  by  the  very 
words  of  the  statute,  the  judgment  remains  in  JuU  force,  as  security 
for  subsequent  breaches,  which  may  be  shown  on  scire  fadas,  and 
execution  issued  from  time  to  time,  pro  tanto.  But  there  is  but  one 
judgment,  and  execution  can  never  issue,  so  as  to  exceed  that  judg* 
ment  in  amount.  In  this  case,  after  judgment,  one  breach  was 
shown,  and  execution  issued  therefor  and  was  paid,  and  this  acticm  is 
pursued  only  for  the  subsequent  breaches.  For  this  obligation  can 
there  be  a  remedy  in  Vermont  ?  and  if  so,  what  must  be  the  form 
of  that  remedy  ?  Scire  facias  cannot  be  susUined,  as  that  is  con- 
fined to  the  court,  which  rendered  the  judgment  and  has  the  record 
thereof;  it  is  but  a  proceeding  to  procure  the  order  of  court  for  the 
issue  of  execution  on  the  existing  judgment,  Should  an  execution 
for  a  part  of  such,  judgment  be,  on  scire  facias,  ordered  by  the 
court  to  issue,  and  should  not  be  paid,  will  any  one  insist,  that  debt 
on  judgment  eould  be  any  where  sustained  therefor,  by  itself,  sepa- 
rate from  the  judgment  itsdf  t  All  these,  however,  are  but  forms 
of  remedy,  modes  of  redress,  c<^ifined  to  the  place  of  judgment  and 
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peculiar  to  it.  What  is  the  form  of  remedy  here?  Clear! j  the  ac- 
tion of  debt  on  jadgmeiit,---debt  on  that  one,  anfy  Judgment ^  which 
has  been  rendered  in  the  case.  In  declaring  on  that  judgment 
there  is  no  more  occasion  to  set  out  the  subsequent  proceedings, 
which  appear  on  the  record,  than  there  would  be,  when  declaring 
upon  an  ordinary  judgment,  to  set  out  the  issue  of  execution  and 
the  return  otnuUa  bona  thereon,  which  appear  on  the  record.  The 
fact,  that  the  record  shows  more  than  Uie  judgment,  does  not  re- 
quire it  to  be  set  out  in  the  declaration. 

If  it  be  here  insisted,  that  by  this  course  the  defendant,  haYing 
judgment  rendered  against  him  on  this  judgment,  is  deprired  of  the 
privilege  of  having  the  court  ccmfined  to  issuing  execution  against 
him  only  for  the  additional  breaches,  as  this  action,  being  on  judg- 
ment, and  not  on  bond,  is  not  within  the  statute,  we  answer,  he 
must  do  what  all  men  had  to  do  at  common  law  in  such  cases,  be- 
fore the  statute  of  William  III,  that  is,  resort  to  chancery  for  relief. 
But  this  constitutes  no  objection  to  a  judgment  for  the  plaintiff,  ac- 
cording to  the  course  of  the  common  law,  which  is  the  law  of  the 
court,  except  when  changed  by  the  statutes  of  the  state.* 

H.  Everett,  O.  P.  Chandler  and  Washhum  Sf  Marsh  for  de- 
fendant 

1.  As  to  the  plea  of  fitiZ  tiel  record,  the  defendant  insists,  that 
the  record  offered  is  not,  per  se,  evidence  of  the  debt  demanded, 
but  is  conclusive  evidence,  that  the  amount,  for  which  execution 
wa9  awarded,  was  the  only  existing  debt,  at  the  time  of  rendering 
the  judgment  But  on  a  default,  or  on  this  issue  found  for  the 
plaintiff,  the  judgment,  according  to  the  common  law,  must  follow 
the  declaration,  and  be  rendered  for  the  whole  sum  demanded,  with 
interest  as  damages ;  which  thb  court  cannot  chancer.  If  the  ao* 
tion  had  been  brought  in  December,  1818,  upon  the  failure  to  pay 
the  note  which  fell  due  May  1, 1818,  (and  it  would  have  lain  then, 
as  well  as  in  1843,)  the  judgment  must  have  been  the  same.    But 


•  The  learned  coansel  also  aigaed  at  length  the  question  as  to  the  statnte  of 
ISmitationa,  aa  did  alio  the  counsel  for  the  defendant;  but  the  case  being  decided 
by  the  court  vpon  the  question  as  to  the  sufficiency  of  the  form  of  action,  the 
other  points  made  ased  not  be  noted. 
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it  may  be  urged,  that  this  might  hare  been  avoided  bj  a  plea,  that 
the  jadgraent  was  eonditaoDal  by  the  law  of  New  Hampshire,  and 
■tood  only  as  security  for  farther  breaches  of  the  bond,  4&c,  and 
that  the  defendant  had  kqpt  the  conditioni  d&c  Such  a  plea  would 
contradict  the  record,  and  would  not  be  sustained  by  the  rules  of 
the  common  law.  The  defendant  is  not  entitled  to  S3fsr  of  a  record, 
nor  does  the  bond  Conn  part  of  the  record.  He  must,  then,  set 
forth  the  record  at  his  peril ;  he  must  take  the  condition  of  the  bond, 
as  the  plaintiff  has  choseii.  to  place  it  on  the  record.  It  deprires 
the  defendant  of  the  plea  of  nul  iid  rtcard^  unless  he  hazard  the 
having  an  absolute  judgment  against  him  for  the  whole  sum  de- 
manded. And  on  such  pleadings  a  conditional  judgment  must  be 
rendered ; — under  what  law  1 

The  effect  of  a  fiweign  judgment  can  be  none  other  here,  than  in 
tlie  state  where  rendered.  This  not  being  a  common  law  judgment, 
its  effect  must  depend  upon  the  law  of  New  Hampshire.  It  is  not  a 
debt  there ;  Skepard  v.  Parker,  51  N.  H.  363 ;  but  stands  as  secu- 
rity for  farther  damages.  The  only  remedy  then,  as  in  like  cases 
here,  is  by  sdre  facias^  issuing  from  the  court  in  which  judgment 
was  rendered. 

S.  The  second  plea  to  the  first  count,  after  oyer,  sets  forth  pay- 
ment of  the  execution  awarded.  The  object  of  this  plea  is,  to  eztio- 
guisb  any  debt  apparent  on  the  record.  The  demurrer  to  this  plea 
opens  the  question  of  the  sufficiency  of  the  first  count.  Though  the 
plaintiff  was  not  bound  to  give  ^lyer,  yet,  having  given  it,  the  record 
(as  to  this  plea  only)  becomes  a  part  of  the  declaration. 

3.  As  to  the  decl€aration.  The  action  of  debt  will  not  lie  on  a 
f  imilar  judgment,  rendered  in  this  state.  It  is  a  statute  judgment. 
And  can  be  enforced  only  according  to  its  provisions.  The  remedy 
ia  local, — to  the  court  in  which  the  judgment  is  rendered.  If  it  be 
e  atatttte  judgment,. it  cannot,  on  common  law  principles,  be  en- 
forced heps.  Pickering  v.  JFVsA:,  6  Vt  103.  A  scire  facias  would 
be  one  step  nearer  to  the  analogy  of  our  laws ;  it  would  only  require 
a  naturalization  of  the  judgment  The  remedy  by  action  on  the 
bond,  the  judgment  in  New  Hampshire  non  obstante,  would  be  a  less 
exceptionable  remedy.  In  both  cases  the  subsequent  proceedings 
would  be  according  to  the  course  of  our  law,  after  legislating,  to 
legalize  such  action.    The  form  of  the  action  is  unknown  to  our 
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law, — debt  an  the  cau  on  jwdgwimU  It  b  extending  the  statate  of 
this  state  to  a  jadgment  of  another  atatei  and  enforcing  it  bj.  a 
remedy  onknown  to  the  laws  of  ttther  state. 

What  will  be  the  effect  of  a  jodgment  here,  on  the  existing  judg- 
ment in  New  Hampshire  f  Will  it  be  a  bar  to  fntnre  proceedings 
there  f  Suppose  the  action  had  been  brought  in  1818,  on  the  non- 
payment  of  the  second  note ;  would  it  affect  the  remedy  in  New 
Hampshire  on  failure  to  pay  the  third  note  %  What  judgment  is  to 
be  rendered  ? — a  judgment  for  the  whole  $  1000 1— for  the  $1000, 
less  by  the  exteution  awarded?  —  or  for  the  plaintiff's  actual 
damages? 

But  it  may  be  urged,  that  unless  the  action  be  sustained,  the 
plaintiff  is  without  remedy,  the  defendant  residing  out  of  New 
Hampshire.  But  this  objection  applies  in  all  cases,  where  the 
remedy  is  local, — as  on  sheriffs'  and  executors'  bonds,  bail  bonds, 
bail  on  mesne  process,  trespass  on  the  frediold,  d&c.  It  is  to  be 
presumed,  that  the  laws  of  New  Hampshire  aibrd  an  adequate 
remedy  on  local  judgments,  against  absentees.  And  on  such  awards 
of  execution,  debt,  or  inddntaius  asmmpsU,  would  lie  in  any  state. 

The  opinion  of  the  court  was  delitered  by 

Reopield,  J.  This  is  a  case,  which,  ao  far  as  we  are  informed, 
^has  never  occurred  under  the  Federal  Goostitntion.  The  object  of 
the  suit  is,  to  enforce  a  bond  with  condition  for  the  payment  of  a 
debt  by  instalments.  The  bond  was  executed  in  the  state  of  New 
Hampshire,  and  there  sued,  after  the  first  instalment  fell  doe,  and, 
under  a  statute  proTision  similar  to  the  English  statute  and  that  of 
this  state  and  roost  of  the  other  American  states,  judgment  was  en« 
tered,  in  the  New  Hampshire  court,  for  the  penalty  of  the  bond, 
being  $1000,  and  execution  awarded  for  the  first  instalment,— which 
has  been  paid.  This  judgment  was  rendered  so  long  ago  as  1818, 
and  the  present  suit  was  brought  in  1843. 

The  declaration  in  the  present  case  is  tn  debt  m  two  counts,— 4rst, 
upon  an  absdute  judgment  for  one  thousand  doUars,-*-secondly,  set- 
ting forth  all  the  facts  in  the  case,  and  averring,  that  the  other  notes 
have  become  due,  which,  by  the  bond,  it  was  the  duty  of  the  defend- 
ant to  pay  and  indemnify  the  plaintiff  frcm  paying,  and  that  they 
have  not  been  paid  by  the  defendant,  whereby  the  plaintiff  has  beea 
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eompelled  to  pay  them.  There  is  a  multiplicity  of  pleading  in  the 
C99e,  with  referenoe  to  both  eoonts,  but  ending  in  demnrren  reacli- 
ing  back  to  both  coohts.  Two  important  qaestiims  arise  in  the 
present  case. 

1.  Whether  this  action  of  debt  upon  judgment  will  lie,  in  the 
form  of  either  count,  upon  any  such  record,  as  described  in  the 
second  count,  and  which  is  confessedly  the  only  record,  upon  which 
the  plaintiff  expects  to  recover?  This,  if  found  kir  the  defendant, 
is,  of  course,  conclusire  of  the  case. 

2.  Whether,  if  such  declaration  can  be  maintained  upon  any  such 
state  of  facts,  as  disclosed  in  the  case,  the  claim  is  barred  by  the 
statute  of  limitations  ? 

In  regard  to  the  first  question,  we  have  certainly  felt  disposed  to 
get  o?er  it,  if  it  could  be  done  consistently  with  established  forms, 
as  courts  always  do  mer^y  formal  exceptions.  But  we  hare  en- 
countered difficulties,  which  to  us  hare  seemed  insonnountable. 
The  form  of  the  action  is  merely  and  simply  debt  upon  judgment. 
And  the  counsel,  whose  advice  and  argument  have  been  chiefly  re* 
lied  upon,  we  are  told  at  the  bar,  and  whose  written  argument  we 
have  read  with  care  and  interest,  have  placed  the  case,  almost  ex- 
clusively, upon  the  first  count,  treating  the  judgment  for  the  penalty 
as  an  absolute  debt  But  in  our  apprehensi<m,  although  this  view 
of  the  case  is  the  only  one,  which  goes  dear  of  serious  technical 
objections,  it  is  in  no  sense  maintainable.  It  is  giving  a  force  and 
extension  to  the  contract,  which  it  was  never  intended  to  have,  and 
which  it  never  could  have,  by  the  2ex  loci.  It  is,  in  every  sense,  a 
misdescription  of  the  contract.  A  contract  with  condition,  or  in 
the  alternative,  (with  the  exception  of  a  penal  bond,  which  rests  up* 
on  peculiar  grounds,)  must  be  truly  described,  setting  forth  its  con* 
ditions.  If  this  case  be  treated  as  an  absolute  judgment  at  lam, 
now,  so  might  it  have  been  six  months  after  its  rendition,  and  thus 
have  compelled  the  defendant  to  go  into  chancery  to  enjoin  a  suit 
upon  his  contract,  before  it  fell  due,  and  leave  him  entirely  remedi- 
less ai  km.  This,  if  not  a  violation  of  the  United  States'  Constitu- 
tion, by  impairing  the  obligation  of  the  contract,  is  ceruinly  a  vio* 
lation  of  the  very  first  principles  of  moral  justice,  by  giving  to  the 
defendant's  contract  a  force,  and  extension,  which  it  was  never  in- 
tended to  have,  and  which  by  the  kx  l»ci  it  never  could  have  had^ 
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aad  depriruig  him  of  a  defence,  wbicb|  by  the  law  of  the  place  of 
contract,  he  was  entitled  to  insist  upon  in  any  suit  upon  the  judg- 
ment Mtch  more  might  be  said  upon  this  point ;  but  we  deem  it 
unnecessary. 

2.  Upon  the  point,  whether  this  action  could  be  sustained  upon 
the  second  count,  we  ha?e  entertained  more  doubt.  There  seems 
to  be  a  justice  and  propriety,  that  the  plaintiff  should  hare  the  same 
or  an  equivalent  redress,  upon  his  contract,  in  all  the  states  of  the 
Union.  Art  4,  sec.  I,  of  the  G<mstitution  of  the  United  States,  in 
terms,  provides,  that  *'  Full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records  and  judicial  proceedings  of  every 
other  state.  And  Congress  .may,  by  general  laws,  prescribe  the 
manner,  in  which  such  acts,  records  and  judicial  proceedings  shall 
be  proved,  and  the  effect  thereof"  This  Congress  have  done,  at  a 
very  early  date,  1790,  and  have,  in  express  terms,  provided,  that 
such  **  proceedings  shall  have  such  faith  and  credit  given  to  them  in 
every  court,  within  the  United  States,  as  they  have  by  law,  or  usage, 
in  the  courts  of  the  state  from  whence  the  said  records  are  or  shall 
be  taken."  This,  taken  in  its  most  unlimited  sense,  might  require 
us  to  allow  a  writ  oi  scire  f odea  upon  all  judgments  coming  here  to* 
be  enforced  from  any  of  the  other  states  of  the  Union.  But  even 
that  will  not  require  us  to  allow  an  action  of  debt,  unless  such  is  the 
effect  in  New  Hampshire.  And  the  contrary  has  been  expressly 
decided  there.  In  Fierce  v.  Read  et  dt,^  2  N.  H.  363,  Richabdson, 
Ch.  J.,  in  giving  judgment  in  the  case,  says,  "  At  the  December 
"  Term  of  this  court,  1814,  in  the  case  of  Mary  Shepard  v.  Edmund 
*'  Parker,  it  was  decided,  that  debt  did  not  lie  upon  a  judgment, 
'*  rendered  for  the  penalty  of  a  bond,  in  pursuance  of  this  clause  of 
^'  the  statute,  [having  before  set  it  forth  in  hmc  verba,"]  The 
''  grounds  of  such  decision  were,  that  such  a  judgment  was  the  mere 
**  ereaiure  of  the  ttatnte,  rendered,  not  for  the  purpose  of  being  en- 
'*  forced  by  execution,  or  an  action  of  debt,  but  to  stand  as  a  secu« 
"  rity  for  any  damages  resulting  from  any  future  breaches  of  the 
"  condition  of  the  bond,  and  to  be  liquidated  upon  a  scire  facias 
"  brought  for  that  purpose."  In  the  principal  case  before  the  court 
it  was  hdd,  that  debt  will  not  lie  upon  a  bail  bond,  taken  upon 
mesne  process. 

The  New  Hampshire  statute,  like  our  own,  and  like  the  English 
73 
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8lat»le,  proTidei,  that,  u  all  soitf  «poii  bosd  with  penalty,  the  coon 
shall  enter  ap  judgment  for  the  penahy,  and  issae  ezeeutioii  for  the 
damagea  already  aecmed.  ''And  the  jdainliff  may  HI  any  time 
''  afterwards  ha?e^om  the  court ^  where  such  judgment  was  rtmdered, 
'*  a  writ  of  scire  fadas  against  the  defendant,  to  show  caoaey  why 
''  eiecation  should  not  be  awarded  upon  said  jndgmoM  for  other  and 
'<  farther  damages."  This  judgment,  for  its  ecmstraction,  force  and 
▼alidity,  must  depend  upon  the  law  of  the  j^aee  of  contract ;  and 
that,  we  have  seen,  is  eflhctually  settled,  by  the  solemn  determiiM* 
tion  of  the  court  of  last  resort  And  we  find  no  ground  to  question 
the  perfect  soundness  of  that  determination,  upcm  general  prinpiples, 
i^plicable  to  the  subject  We  entertain  no  doubt,  such  is  the  law 
of  this  state. 

We  musti  thm,  give  this  judgment  an  effect,  which  it  has  net  in 
the  place  where  rendered,  and  would  not  have,  if  rendered  in  this 
state,  in  order  to  sustain  this  action,  in  its  present  form.  This 
would  certainly  not  comport  with  the  general  principles  of  the  law, 
appUcable  to  the  subject,  and  would  be  a  needless  extension  of  the 
remedy,  unless  it  were  clearly  made  to  appear,  that  the  party  is  oth- 
erwise altogether  remediless.  It  would  certainly  be  going  quite 
beyond  the  range  of  the  United  States'  Constitution  and  statute, 
upon  this  subject 

But  upon  general  fMinciples  and  sound  analogy  it  seems  to  us, 
there  is  no  good  reason  for  allowing  this  action  of  debt  upon  this 
record  It  is  of  the  very  essence  of  debt  upon  judgment,  or  npon 
any  matter  of  record,  that  the  obligation  should  result  ^om  the 
record  itself.  The  record  imports  absolute  and  comflUe  verity.  It 
is  neither  to  be  increased,  nor  diminished,  by  any  averment,  oiil  0/ 
or  beyond  the  record.  It  b  to  the  record,  as  the  law  and  the  testi- 
mony, upon  which  the  pleader  refers  his  claim.  The  record  is  for- 
mally vouched,  in  the  conclusion  of  the  declaration,  as  the  basis  of 
the  claim.  The  defendant  may  crave  oyer  of  the  record  and  have  it 
set  forth  in  terms,  as  part  of  the  pleading,  and,  if  it  do  not  sustain 
wa^Jully  sustain  the  dedaratiou,  may  demur. 

But  in  the  present  case  the  plaintiff's  claim  to  recover  of  the  de- 
fendant rests  mainly  tn  pots.  It  has  to  be  made  out  by  averments, 
in  additi<m  to  the  record,  and  of  facts  which  have,  in  the  very  nature 
of  the  case,  transpired  since  the  former  adjudication.    So  that  the 


\ 


Digitized  by  CjOOQIC 


MARCH  TERM,  1849.  579 

Dimick  o.Brooki. 

claim,  ao  far  firom  being  matter  of  record,  rests  mainly  tn  pais ;  and 
if  denied,  instead  of  being  determined  b  j  the  court,  upon  inspection 
of  the  record,  which  is  the  only  mode  of  trying  matters  of  record,  it 
must  be  determined  by  the  jury,  upon  the  testimony  of  witnesses. 
We  beliete  it  will  be  found  to  be  an  universal  rule,  in  regard  to  the 
action  of  debt  upon  any  matter  of  record,  that  the  record  itself  must 
show  a  stSl  subsisting  obligation,  perfect  in  its  inception,  and  still 
unsatisfied. 

But  the  plaintiff's  claim  seems  to  us,  so  far  as  the  judgment  for 
the  penalty  of  the  bond  is  eottcemed,  to  be  precisely  the  same,  in 
every  ether  forum^  as  if  no  such  judgment  had  ever  been  rendered. 
That  adjudication  seems  to  be  a  mere  creature  of  the  statute,  and 
having  no  force  whatever,  except  in  the  very  court  where  rendered. 
For  all  other  purposes  it  is  a  mere  nullity.  It  is  impossible  for  any 
other  tribunal,  with  the  least  show  of  regard  to  established  prece- 
dent, to  take  up  the  matter  at  the  p<uBt  where  the  former  proceeding 
left  it,  and  carry  it  out.  We  might,  with  the  same  propriety,  enter- 
tain a  petition  for  a  new  trial,  a  writ  of  error,  an  audita  querela,  or 
a  scire  facias  against  bail,  as  to  attempt  to  carry  into  effect  this 
merely  inchoate  proceeding  of  the  New  Hampshire  courts.  And  if 
we  were  to  attempt  it,  it  would  be  more  consistent  to  do  it  by  scire 
facias,  or  petition,  than  by  an  action  of  debt.  The  judgment  for 
the  whole  penalty  was  mere  form,  and  may  be  done  again  and  again, 
in  every  successive  suit  upon  the  bond,  as  new  breaches  accrue,  and 
BO  more  embarrass  the  plaintiff,  than  if  the  bond  were  a  single  bond 
of  indemnity,  without  penalty.  The  penal  portion  of  the  bond  is 
mere  form,  and  may  be  omitted  altogether,  and  so  is  the  adjudica- 
tion upon  it.  The  judgment  in  the  New  Hampshire  court  was  for 
the  damages  then  accrued,  and  concluded  nothing  more,  and  merged 
nothing  more.  The  bond,  as  to  all  the  other  obligations,  beyond 
the  courts  of  New  Hampshire,  remained  the  same  as  before.  It  is, 
at  most,  the  mere  pendency  of  a  suit  in  that  state, — which  is  not 
even  matter  of  abatement  to  a  fresh  suit  brought  here. 

And  it  is  questionable  in  my  mind,  whether  the  courts  of  one 
state  can  give  effect  to  the  judgmejits  of  the  courts  of  another  state, 
by  enforcing  any  of  the  collateral  remedies,  which  the  prevailing 
party  may  be  entitled  to  have  in  the  place  where  the  judgment  was 
rendered.    Hence,  I  conclude,  that  scire  facias,  or  debt,  upon  re- 
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cognizances  of  bail,  or  scire  f ados  against  bail  on  Mesne  process, 
and  soits  against  receiptors  of  property,  and  npon  r^lerin  bonds,  or 
against  sberiib,  for  neglect  of  daty,  are  confined  lo  tbe  local  jmris- 
diction.  This  seems  to  be  the  principle  of  the  dedrion  in  Picker- 
ing  r.  Fisk,  6  Vt.  103.  Prison  bonds  and  warrants  of  attorney  to 
confess  judgment  would  also,  very  likelyt  be  limited  in  their  opera- 
tion to  the  jurisdiction  where  executed.  It  is  dear,  that  sdrefadm 
must  be  confined  to  the  court  having  the  record 

But  it  is  needless  farther  to  discuss  this  very  obrioas  qnestion. 
It  is  in  vain  to  treat  this,  as  in  any  sense  a  jndgment,  importing  nn 
obligation,  npon  which  to  found  an  action  of  debt  It  is,  al  moat, 
an  inchoate  proceeding,  the  mere  pendency  of  an  action.  It  is  in 
no  sense  a  move  perfect  judgment  than  a  default,  or  judgment  upon 
demurrer,  where  no  damages  have  been  assessed,  and  wbere  they 
rest  til  paiSf  and  depend  upon  proof,  to  be  adduced  in  court.  In 
such  case,  which  is  certainly  stronger  for  the  plaintiff  than  the  pree* 
ent,  it  would  seem  absurd  to  claim,  that  a  court  in  another  state,  or 
indeed  any  other  court,  could  perfect  the  judgment  We  might  as 
well  expect,  that  if  a  defendant  leaves  one  state  and  goes  into  ai^ 
other,  after  the  service  of  process  upon  him,  tbe  coort  of  the  latter 
•state  will  take  op  the  proceedings  at  that  very  stage,  and  perfect  the 
judgment. 

The  judgment  upon  these  pleadings  must  be  for  defendant. 

Leave  was  granted  to  amend,  upon  terms  of  paying  all  costs  |o 
the  time  of  amendment  and  taking  no  costs  before  that  time. 


Oliver  C.  Woodward  v,  Alonzo  Thachrr. 

If  the  owaer  of  an  muoand  bone  sell  the  hofse,  wamntiiig  him  to  bo  aowid, 
tbe  buyer  may  «eU  tbe  bone  for  tbe  beet  price  be  cen  obtain,  witfaont  firat  of- 
fering to  rotam  bim  to  tbe  vendor;  end  if  tbe  bay  or  act  with  common  prudence 
and  diaeretion  in  disposing  of  tbe  faorM,  tbe  rale  of  damages,  in  an  action  for 
deceit  broogbt  by  bim  against  tbe  vendor,  will  be  tbe  diffennce  between  die 
price  wbicb  he  obtained  for  the  bone  and  what  the  hom  waaU  have  been 
«wnb>  If  be  bad  beea  lopnd^  w  he  pat  warraotad  w  Im. 
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I  Tmbspam  qm  thb  Ca8B  for  a  fake  wanrtnty,  or  deceit,  ia  the  ex- 

I  change  of  a  horae.    Plea,  the  general  iasae,  and  trial  by  jary,  No- 

i,  Tember  Term,  1846, — ^Ksixocra,  J.,  preaiding. 

I  On  trial  the  ^aintiff  ga?e  endence  tending  to  prove,  that  he  ex* 

ehal^^  horiea  with  the  deleadant  on  the  17th  of  December,  1845, 
and  that,  in  the  contract  of  exchange,  the  defendant  warranted  the 
horae,  by  him  transferred  to  the  plaintiff,  as  being  then  soand ;  that 
the  horse  was  then  in  fact  nnsoand  and  diseased,  and  continaed  so 
daring  all  the  time  the  plaintiff  owned  him ;  that  while  the  plaintiff 
owned  him,  the  horse,  thoagh  well  treated  and  fed,  remained  poor, 
and  did  not  improre,  and  continued  so  diseased,  that  most  persons, 
who  examined  him,  considered  him  as  of  no  value ;  that  the  plain* 
tiff,  r^arding  the  horse  as  baring  an  incorable  disease,  on  the  20th 
day  of  February,  1846,  sold  him  for  ten  dollars,  which  was  the  most 
he  could  obtain;  and  that  the  horse,  if  sound,  would  have  been 
well  worth  one  hundred  ddlanu 

The  defendant  gave  evidence  tending  to  prove,  that  he  did  not 
warrant  the  horse,  but  only  represented,  that  the  horse  had  been 
affected  with  the  horse  distemper  the  previous  spring,  the  effects  of 
which  were  still  upon  him,  and  also  gave  evidence  tending  to  prove, 
•  that  whatever  ailed  the  horse  was  but  the  eflect  of  that  disease. 
The  testimony  also  tended  to  prove,  that  the  horse,  after  he  was  sold 
by  the  plaintiff,  had  ultimately  recovered,  so  that  he  had  been  re- 
cently sold  for  more  than  one  hundred  dollars,  and  that,  at  the  time 
of  the  present  trial,  he  was  apparently  sound  and  well. 

The  defendant  requested  the  court  to  charge  the  jury,  on  the  suIh 
jeet  of  damages,  that,  if  the  plaintiff  was  entitled  to  recover,  it  was 
so  much,  as  the  disease,  which  was  upon  the  horse,  lessened  the  ac- 
tual value  of  the  horse,  or  only  so  much,  as  that  would  have  lessened 
his  value  to  the  plaintiff,  if  the  plaintiff  had  kept  and  treated  the 
horse,  as  he  had  since  been  kept  atid  treated. 

But  the  conrt  instructed  die  jury,  upon  this  point,  that,  if  they 
found  the  warranty  proved,  as  alleged  by  the  plaintiff,  and  that  the 
horse  was  then  unsound,  the  plaintiff  was  entitled  to  recover  such 
amount  of  damages,  as  he  suffered  from  that  unsoundness,  that  is, 
the  difftf  ence  between  what  he  obtained  for  the  horae  and  what  he 
would  in  fact  have  been  worth  to  him,  if  he  had  J>een  sound,  as 
irtrranted,  if  the  plaintiff,  in  the  keepmg,  tceatniei^  and  difljposiog 


Digitized  by  CjOOQIC 


682  WINDSOR  COUNTY. 

Woodward  v.  Tbaelior. 

of  the  horse,  exerciaed  ordinary  care,  diligence,  prodence  and  dis- 
cr^ion ;  and  that,  if  thej  should  find,  that  the  horse,  since  he  was 
sold  by  the  plaintiff,  has,  by  the  treatment  he  has  received,  entirely 
recovered,  yet  if  that  recovery  were  oontrary  to  the  reasonable  ex- 
pectations entertained  in  relation  to  the  horse,  when  owned  by  the 
plaintiff,  it  should  not  diminish  the  i^aintiff 's  claim  ibr  damages. 
Verdict  for  plaintiff.    Excepiioos  by  defendant 

WasUmm  Sf  Mar$h  and  TVoty  4*  Omvem  for  defendant 
The  defendant  insists,  that  his  liability  is  to  be  determined  by 
the  actual  condition  of  the  horse  at  the  time  of  the  sale ;  and  that 
this  liability  cannot  be  enhanced  by  any  subsequent  conduct  of  the 
plaintiff  in  the  management  or  diq[K)6al  of  the  horse.  Any  other 
rule  would  allow  the  plaintiff  to  kSl  the  horse,  and  then  make  his 
own  judgment,  instead  of  the  condition  of  the  horse,  the  standard 
for  determining  the  defendant's  liability. 

But  at  least  the  plaintiff  should  have  offered  to  return  the  horse 
to  the  defendant,  and  have  thus  given  him  an  q>portunity  to  rescind 
the  bargain ;  and  without  doing  so,  the  defendant  insists,  that  he 
cannot  be  made  liable  for  the  enhanced  damages.  Selw.  N.  P.,  Tit 
Deceit  Ckesterman  v.  Lamb,  2  Ad.  &  E.  129,  [29  E.  C.  L.  50.] 
Buchanan  v.  Pamskauf,  2  T.  R.  745.  Oare  v.  Maynard,  32  £. 
C.  L.  713.  McKenxic  v.  Hancock,  R.  4i,  H.  436,  [21  E.  C.  L. 
484.] 

C.  CooHdge  for  plaintiff. 

The  legal  rule  of  damages  is,  that  the  party  is  to  be  put  in  as 
good  condition,  as  he  would  have  been  in,  had  the  contract  been 
perfumed.  Ferris  v.  Barlow,  2  Aik.  106.  Cory  v.  Grumm,  4 
Hill  625.  Voorhees  v.  Earl,  2  lb.  288.  Inasmuch  as  no  other  evi- 
dence of  the  market  value  of  the  diseased  horse  was  given,  than 
what  was  furnished  by  the  highest  price  the  plaintiff  could  obuin 
for  him, — and  he  was  not  bound  to  keep  the  animal,— 4he  court  cor- 
rectly put  the  rule,  as  between  what  the  horse  was  sold  for  and  what 
he  would  have  been  worth,  if  sound.  As  to  the  first  part  of  the 
defendant's  request,  the  court  gave  instructions  substantially  con* 
farming  to  it ;  and  the  latter  part  of  the  request  demanded  the  con- 
ditions^ that  the  plaintiff  was  bound  to  keep  the  animal,  until  he 
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should  die,  or  be  restored  to  somidBess,  and  meanwhile  treat  him 
caratiTelj,  just  as  others  have  done,— the  one  condition  unreason- 
able,  the  other  impracticable. 

The  opinion  of  the  court  was  delirered  by 

Hall,  J.  We  think,  the  charge  of  the  county  court  was  en- 
tirely correct  The  defendant  had  warranted  the  horse  sound, 
when  he  was  unsound.  He  had  vidated  his  contract.  The  plain- 
tiff found  a  different  horse  on  his  hands  from  the  one  he  had  con- 
tracted for, — ^a  sick  horse,  which  he  cannot  be  supposed  to  have 
wanted.  It  would  be  unreasonable,  that  he  should  be  obliged  to 
incur  the  trouble  and  risk  of  keeping  him  for  a  long  period,  in 
order,  by  experiments  in  medical  or  other  treatment,  to  ascertain  if 
he  could  not  be  made  more  valuable  to  him.  It  is  but  just,  that  he 
should  be  at  liberty  to  get  the  hcN'se  off  his  hands  in  the  best  man- 
ner he  could ;  and  if,  in  disposing  of  him,  he  acted  with  common 
prudence  and  discretion,  we  can  see  no  reason,  why  the  price  ob- 
tained lor  him  should  not  be  deemed  the  proper  measure  of  his 
Talue.  The  difference  between  the  price  obtained  and  what  the 
horse  ought  to  be  worth  by  the  warranty  would  be  the  actual  loss, 
which  the  plaintiff  would  sustain  by  the  defendant's  breach  of  con- 
tract ;  and  it  is  right,  that  the  plaintiff  should  be  allowed  to  re« 
cover  it 

It  is  insisted  in  behalf  of  the  defendant,  that,  by  the  English  au- 
thorities, the  price  for  which  an  unsound  horse  is  sold  by  the  pur- 
chaser cannot  be  taken  as  the  measure  of  his  value,  in  estimating 
damages,  unless  the  purchaser  have  previously  offered  to  return  him 
to  the  seller.  But  the  authorities  cited  do  not  support  this  position. 
They  merely  show,  that  when  the  plaintiff  seeks  to  go  beyond  the 
difference  in  value  between  the  horse  as  sound  and  unsound,  and, 
over  and  above  that  difference,  claims  to  recover  special  damages 
for  the  keeping  of  th^  horse  until  he  could  sell  him,  he  must  show, 
that  he  had  previously  offered  to  return  him.  None  of  the  cases 
go  farther.  In  Caswell  v.  Coare,  1  Taunt  566,  the  reason  given 
by  Ch.  J.  Mansfield  for  the  rule,  that  the  plaintiff  must  offer  to 
return  the  horse,  before  he  can  claim  damages  for  the  keeping,  is, 
that  it  is  not  the  defendant's  fault,  that  the  plaintiff  keeps  him. 
For  he  adds, ''  when  the  warranty  was  broken,  the  plaintiff  might 
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instanify  have  aold  Uie  horse  for  what  he  could  get,  and  might  have 
recoTered  the  residoe  of  the  price  ia  damages."  It  is  onlj,  then, 
where  the  purchaser  desires  to  charge  the  seller  with  the  ezpenae 
of  keepiDg  the  horse,  until  he  can  have  an  opportunity  of  eelliog 
him,  that  any  offer  to  return  him  is  necessary. 

It  distinctly  appearing  from  the  bill  of  exce|Hions,  that  the  jniy, 
under  the  charge,  could  have  found  no  other  damages  than  the  differ- 
ence between  the  horse  as  warranted  and  what  he  was  actually 
worth  to  the  plaintiff,  we  are  satisfied  the  verdict  was  right.  The 
judgment  of  the  county  court  is  therefore  affirmed. 


Briogm AN  Hapoood  and  Ezskibl  Mobrison  9.  Po&TBR  B.  SoUTfl- 
GATE,  Administrator  of  Richard  Southgate. 

Under  the  itatatei  of  this  state,  in  foiee  previoiu  to  the  Reviaed  BtatatM,  Hm 
death  of  a  debtor  anspended  the  nmning  of  the  statnte  of  liautatioDt;  and  Iba 
credilor  was  entitled  to  prove  hia  claim  before  the  commiMioneri  appointed  to 
adjast  claioM  against  the  estate,  if  his  debt  were  not  barred  by  die  atatate 
at  the  decease  of  the  debtor,  notvrithstanding  more  than  six  yean  from  the 
time  the  debt  acemed  had  elapsed,  previoasto  its  preaentment  before  the  com- 
missioners. 

In  an  action  npon  book  accoont  the  plaintiff  may  testify  as  to  the  fact  of  the  do- 
livery  of  an  article  by  the  defendant  to  him,  which  ia  credited  apon  his  book, 
and  as  to  the  time  and  manner  of  aneh  deliTery,  although  the  eflbet  of  it  may 
be  to  prove  dealings  between  the  partlee  within  aiz  years,  and  thaa  to  save  the 
plaintiff's  accoant  from  the  operation  of  the  atatate  of  limitationa. 

Appesli.  from  the  decision  of  commissioners  upon  the  estate  of 
Richard  Southgate,  deceased,  allowing  a  claim  in  iaror  of  theplain- 
tiffs  against  the  estate.  In  the  county  court  the  plaintifi  declared 
in  book  account,  and  an  auditor  was  appcnnted^  who  reported  the 
facts  substantially  as  follows. 

The  plaintiflb  were  partners  in  business,  under  the  firm  name  of 
B.  Hapgood  &  Co.,  from  May  1,  1833,  to  May  1, 1636,  when  the 
firm  was  dissolved^  and  Hapgood  purchased  Morrison's  interest  in 
the  property  of  the  firm  and  the  debts  due  to  them.    There  was  al 
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that  time  an  accoant  doe  to  the  firm  from  the  intestate^  Richard 
Southgate,  of  about  940,00.  Hapgood  then  formed  a  copartnership 
with  Forrest  Henry,  under  the  firm  of  Hapgood  d&  Henry,  and  a  new 
set  of  books  was  opened,  and  the  firm  continued  to  do  business  in 
the  same  store  previously  occupied  by  B.  Hapgood  Sl  Co.  At  the 
hearing  before  the  auditor  it  was  proved  by  the  testimony  of  Hap- 
goody  that  on  the  fifth  day  of  July,  1837,  he  went  to  the  mill  of  the 
said  Richard  Southgate,  to  procure  some  plank  for  repairing  a 
building  which  belonged  to  him  individually ;  that,  having  received 
the  plank,  which  were  delivered  to  him  by  Southgate,  he  requested 
Southgate  to  charge  them  to  him,  Hapgood,  and  not  to  Hapgood  d& 
Henry  ;  that  Southgate  replied,  that  he  would  not  charge  Uiem  at 
all,  but  said,  "  You  can  give  me  credit  for  them  on  your  old  book ;" 
and  tliat  Hapgood  entered  the  credit  on  the  book  of  B.  Hapgood  d& 
Co., — which  the  auditor  found  "  be  was  authorized  to  do,  by  the 
direction  of  the  said  Southgate."  Southgate  died  in  May,  1842. 
The  last  charge  on  the  plaintiffs'  account  was  under  date  of  April 
28, 1835 ;  and  the  credit  for  the  plank,  which  was  the  last  item  of 
credit,  was  under  date  of  July  5,  1837.  The  appeal  from  the  com- 
missioners was  allowed  February  3, 1845. 

The  auditor  reported,  that  there  was  a  balance  due  to  the  plain- 
tiffs of  $41,87,  unless  their  account  was  barred  by  the  statute  of 
limitations, — ^which  question  was  submitted  to  the  court. 

The  .county  court,  November  Term,  1845, — Redfield,  J.,  pre- 
siding,— accepted  the  report,  and  rendered  judgment  thereon  for 
the  plaintiffii,  for  the  balance  reported  by  the  auditor.  Exceptions 
by  defendant 

Tracy  Sp  Converse  and  J,  Barrett  for  defendant. 

As  the  appeal  was  taken  to  the  March  Term^  1845,  it  is  fair  to 
presume,  that  the  plaintiffs'  claim  was  not  presented  before  the 
commissioners  until  after  July  5, 1843*  which  would  complete  the  six 
years  from  the  entry  of  the  last  credit.  As  the  burden  of  proof  is 
on  the  plaintifis,  they  should  have  shown  the  presentment  to  the 
commissioners  before  that  time,  if  they  would  avoid  the  effect  of 
the  statute.  If  it  should  be  held,  that,  upon  the  decease  of  the  in- 
testate, the  statute  was  suspended  until  the  appointment  of  an  ad- 
ministrator and  of  commissioners  of  insolvency,  it  cannot  aid  the 
74 
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platntifi,  as  there  is  noCblBg  showing,  that,  after  dedoding  the 
period  from  the  death  of  the  intestate  to  the  granting  coadministra- 
tion and  appointment  of  commtssioners,  there  wonld  not  still  be  left 
six  years  from  the  last  item  of  credit  to  the  time  the  claim  was  pre- 
sented to  the  cornmissioners.    But  the  operation  of  the  statnte  of 
limitations  was  not  suspended  bj  the  death  of  the  intestate,  as  the 
eaose  of  action  arose  long  before  that  time.    There  is  no  distinc- 
lion,  in  tins  respect,  between  the  decease  of  a  creditor  and  that  of  a 
debtor.     Onumi  r.  Hiit,  13  Vt.  285.     Bac.  Abr.  515.    It  is  be- 
liered,  that  the  true  doctrine  is  this, — when  the  cause  of  action  «c- 
ernes  before  the  death  of  the  intestate,  the  statute  is  not  suspended 
bj  his  death;  but  when  it  accrues  after  his  death,  then  the  stalote 
does  not  b^n  to  run,  until  administration  is  granted, — for  the  re** 
son,  that  until  then  there  is  no  patty  to  be  sued,  or  that  can  sue. 
Murray  v.  E.  I.  Co.,  5  B.  &  Aid.  804.    Prait  r.  Smaine,  IS  £.  C. 
L.  319.    2  Saund.  63/,  n.  6.     Hiekman  t.  Walker,  Willes  28. 
This  is  in  harmony  with  the  doctrine,  that,  when  the  statute  begins 
to  run,  it  is  not  suspended  by  any  accruing  disability.    I  Wils.  134. 
4T.  R.  300.    Plowd.355. 

But  if  the  statute  oriimitatimis  were  sn^ended  upon  the  death 
of  the  intestate,  we  insist,  that  the  credit  for  the  pJanh  does  not  re- 
more  the  statute  bar.  This  was  merdy  a  circnnstance,  from  which, 
an  acknowledgment  of  the  debt  might  be  inferred ;  and  we  insist, 
that  the  party  was  incompetent  to  testify  in  respect  to  it  There 
was  DO  dispute  in  reference  to  the  delirery  or  price  of  the  article, 
and  the  testimony  of  Hapgood  was  given  solely  with  a  view  to  the 
statute  of  limiutions.  But  can  the  party  with  any  more  propriety 
testify  to  ibefacis,  from  which  an  acknowledgment  is  to  be  inferred, 
than  to  the  fact  of  the  acknowledgment  t  Yet  to  the  latter  feet  he 
is  an  incompetent  witness.  MeLaugkHn  r.  ERU,  6  Vt.  20.  Prait 
▼.  GdOup,  7  Vt  344.     1  Aik.  355.    3  Vt.  104. 

The  auditor  was  not  justified  in  the  inference,  which  he  drew 
fr<»i  the  testimony  of  the  party.  It  does  not  appear,  that  the  in- 
testate recognised  any  debt,  as  due  to  the  plaintifls,  or  acknowl- 
edged that  there  was  an  unsettled  account  between  them.  12  Vt. 
256.    17  Maine  145. 
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WasUuru  if  Marsh  for  plaintiflL 

The  aadttor  finds  the  hct,  thai  the  plank  were  credited  by  Hap- 
good,  and  that  he  was  authorized  so  to  do  by  the  direction  of  Soath- 
gate.  That  Hapgood  was  a  competent  witneaa  to  prore  thui  iaot  is 
well  established.  8imm$  tt  al.  t.  Richards  et  oL,  2  Aifc.  8L 
JPoy  et  ml  t.  Orun,  lb.  386.  May  eialw.  Cm-lew,  4  Vt.  12.  Del- 
aware  r.  SiatmUn,  8  Yt  63.  It  is  not  the  case  of  a  party  proTing 
a  new  promise  by  his  own  oeih^  to  take  the  case  out  of  the  statute; 
but  the  law  impUes  the  promise  from  the  fact  of  payment,  which, 
clearly,  may  be  established  by  the  oath  alone  of  the  party.  The 
last  item  of  credit  being  established,  as  having  accrued  in  1837, 
and  within  six  years  previous  to  the  decease  of  the  intestate,  the 
plamtifi*  accout  is  not  barred  by  the  statnte  of  limitations. 
Huickin$o»  el  al.  r.  Pratt,  Adafr,  2  Vt  146.  Wood^  Adm'r,  r. 
Banuf,  2  Vt  369.    Abbott  w.  Kmth,  11  Vt  525. 

The  <^inion  of  the  court  was  ddivered  by 

Hall,  J.  It  is  insisted,  in  behalf  of  the  defendant,  that  the  stat^ 
ute  of  limitations  is  a  bar  to  the  plaintiflPs  account,  for  two  reasons ; 
first,  because  the  credit  was  given  more  than  six  years  before  the 
presentment  of  the  claim  to  the  commissioners ;  and  secondly,  be- 
cause the  credit  was  not  proved  by  competent  testimony. 

The  fifleenth  section  of  chapter  fifty  eight  of  the  Revised  Statutes 
Gootabs  a  provision,  aHowing  creditors  of  an  estate  to  prosecute 
their  claims  before  commissioners,  when  the  debtor  dies  before  the 
statute  has  become  a  bar,  and  also  when  he  dies  within  thirty  days 
after  it  has  become  a  bar.  But  this  provision  is  limited  by  section 
twoity  nine  of  the  same  chapter  to  causes  of  action,  which  accrue 
after  the  statute  takes  eflfect  In  this  case  the  cause  of  action  ac« 
erued  previous  to  the  Revised  Statutes,  and  the  claim  is  therefore 
not  aided  or  affected  by  that  provision. 

In  Omaat  v.  Hitt,  12  Vt  287,  it  was  held,  that  the  decease  of  the 
creditor  did  not  interrupt  the  running  of  the  statute  of  limitations, 
so  as  to  save  a  suit  brought  1^  the  admimslralor  more  than  six  years 
after  the  cause  of  action  had  accrued.  It  was  however  said  by  the 
court  to  have  been  held,  that  the  death  of  the  debtor  suspended  the 
right  of  action,  until  an  administrator  was  appointed,  and  such,  it  is 
believedi  has  long  been  understood  to  be  the  law  of  this  state.   Sev- 
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eral  authorities  are,  however,  relied  upon  by  the  counsel  for  the  de- 
fendant, to  show  that  the  death  of  a  defendant  has  no  effect  upon 
the  operation  of  the  statute. 

We  have  not  thought  it  necessary  to  inquire  very  particularly 
what  the  English  law  is  on  this  subject;  because,  our  system  of  seir 
tling  estates  being  different  from  that  in  England,  the  rights  of 
creditors  must  in  many  respects  stand  upon  a  different  footing.  At 
the  time  of  the  death  of  the  defendant's  intestate,  his  estate  could 
have  been  settled  in  no  other  manner,  than  by  the  appointment  of 
commissioners  to  adjust  all  claims  against  it  The  plainUff  could 
have  brought  no  action  against  the  administrator  upon  his  account. 
He  could  only  present  his  claim  to  the  commissioners  after  their 
af^intment.  The  appointment  of  commissioners  and  the  presenta- 
tion of  claims  to  them  have  reference  to  claims,  as  they  existed  at 
the  time  of  the  intestate's  decease.  The  estate  of  the  deceased,  if 
insolvent,  is  to  be  distributed  among  his  creditors,  who  were  such  at 
the  time  of  his  death ;  and  if  the  plaintiff  were  a  creditor  at  his  de- 
cease, it  is  all  that  could  be  necessary  (in  the  absence  of  any  special 
statutory  provision  on  the  subject)  for  him  to  show  before  the  com- 
missioners. 

Upon  the  other  question  in  the  case  I  at  first  entertained  consid- 
erable doubt,  but  have,  on  reflection,  felt  constrained  to  concur  with 
the  other  members  of  the  court  in  the  decbion  we  now  make. 

It  is  stated  by  Judge  Mattocks,  in  McLaughUn  v.  HiU^  6  Vt. 
S6,  to  have  been  held  in  a  previous  case  by  the  supreme  court,  that 
a  party  in  the  action  on  book  was  not  competent  to  testify  to  a  new 
promise  to  revive  an  action,  against  which  the  statute  had  run.  The 
extent  of  this  decision  seems,  indeed,  to  be  somewhat  qualified  by 
the  statement  of  Chief  Justice  WiLLiijis  in  Pr<at  v.  Oallup,  7  Vt 
347;  in  which  latter  case  it  was,  however,  held,  that  the  parties 
were  not  competent  to  testify  to  the  fact  of  a  tender.  It  is  doubtless 
the  general  understanding  of  the  profession,  that  a  party  is  incompe- 
tent to  testify  to  a  new  promise,  to  revive  an  account  barred  by  the 
statute,  though  no  reported  decision  to  that  effect  is  found.  The 
reason  assigned  for  excluding  the  testimony  of  the  party  to  such  fact 
js,  that  it  is  unconnected  with  the  original  merits  of  the  case, — that 
it  does  not  relate  to  the  actual  dealings  between  the  parties. 

It  is  obvious,  however^that  cases  might  occur»  in  which  the  testi* 
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i  monj  of  a  pirty  would  be  clearly  competent,  thoagh  the  effect  of  it 

I  would  be  to  prerent  the  operation  of  the  statute.    If,  for  instance, 

the  plaintiff's  account  consisted  of  a  single  item,  and  the  question 

i  were,  whether  the  article  had  been  delivered,  or  was  to  hare  been 

1  paid  for,  within  six  years  next  before  the  time  of  bringing  the  action, 

1:  there  seems  no  doubt,  but  that  the  plaintiff  would  be  competent  to 

I  testify,  both  as  to  the  time  of  the  delivery  and  the  term  of  credit. 

I  The  defendant  might  also  testify  to  the  same  matters.    This  testi- 

!i  mony  would  be  in  relation  to  the  original  dealings  between  the  par- 

i  ties ;  and  it  has  always  been  held,  that  the  parties  were  competent 

I  to  testily  to  the  time  and  manner  of  the  delivery  of  the  articles,  and 

i  all  the  facts  and  circumstances  rdating  to  the  account. 

I  In  the  present  case  the  question  b  as  to  the  fact  of  the  delivery 

i  of  an  article  by  the  defendant  to  the  plaintiff,  and  credited  on  the 

[  plaintiff's  book,  and  the  time  and  manner  of  such  delivery.    The 

question  relates  directly  to  the  dealings  between  the  parties,  and  it 

is  difficult,  if  not  impossible,  to  distinguish  it,  so  far  as  it  regards  the 

J  character  of  the  proof,  from  the  case  before  put,  of  a  single  item  of 

,  the  plaintiff's  account    The  questions  whether  such  dealings  did 

occur  between  the  parties,  and  as  to  the  time  and  circumstances  under 

which  they  occurred,  are  questions  directly  relating  to  the  accounts ; 

and  it  is  not  perceived,  how  the  testimony  of  the  parties  can  be 

excluded,  without  adopting  a  new  rule,  in  conflict  with  the  whole 

carrent  of  previous  decisions.    We  are  therefore  of  <^inion,  that 

the  testimony  of  the  plaintiff  to  the  item  of  credit  in  this  case  was 

competent,  though  the  effect  of  it  was  to  prove  dealings  between  the 

parties  within  six  years^  and  to  save  the  plaintiff's  account  from  the 

operation  of  the  statute  of  limitations. 

The  judgment  of  the  county  court  is  therefore  affirmed. 
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Whits  Ritse  Tvbnpikk  Comtany  v.  Vebmont  Central  Rail 
roao  compant. 

[Ih  Chancbrt.] 

It  M  now  fettled  Iwr,  that  there  m  no  hnplied  oontnctby  the  ttate  m  a  charter  of 
a  tarniHke  or  other  priTate  corporadon,  that  their  property,  or  even  their  fisn- 
ehiMt  thall  he  OMOipt  from  the  oommon  liability  of  the  property  of  indiTidaab 
to  be  taken  for  the  pablic  nee;  that  it  may  be  taken,  on  proper  compensation 
being  made;  that  a  rail  road  ia  an  improved  highway,  and  that  property,  taken 
for  its  aae  by  antbority  of  the  legiakitare,  ia  property  taken  for  the  pabNe  one, 
as  mnch  aa  if  taken  for  any  other  highway;  and  that  the  leg^latare  may  dele- 
gate ita  power  to  a  rail  road  eorporation,  to  take  private  property  for  piiblic  nee 
in  the  constmction  of  their  mil  road,  as  well  aa  to  a  tampike  coipontioa  to 
take  the  like  property  for  the  pablic  nse  in  the  construction  of  a  tnmpike  road. 

It  Is  also  settled,  that  where  there  faaa  been  a  legislative  grant  to  a  private  cor- 
poration to  erect  a  bridge,  tampike,  or  other  pnblie  convenience,  whieh  is  not 
in  its  terms  eichtfive,  there  is  no  eonstitational  obligation  on  the  l^isktore, 
not  to  grant  to  a  second  corporation  the  right  to  erect  another  bridge,  or  tnm- 
pike, for  a  similar  purpose,  to  be  constrncted  so  near  the  former,  aa  greatly  to 
impair,.or  even  to  destroy',  the  value  of  the  former ,'-and  this  without  making 
eompenoatbn  to  the  first  corporation  for  the  eonsoqnential  hjury. 

Bat  ao  for  as  the  real  eetaie  of  snch  private  corporation,  or  their  interest  in  real 
eatate,  is  concerned,  they  are  entitled  to  the  same  eonstitational  protection  that 
an  individual  woald  be.  The  property  of  either  may  be  taken  for  public  use 
by  authority  of  the  legidatnre,  if  compensation  be  made  therefor,  bnt  not  oth- 
nrwlae. 

Although  the  charter  of  the  Vermont  Central  Rait  Road  Company  does  not  in 
terms  hnpower  the  corporatioa  to  toeate  their  road  along  the  valley  of  WUto 
Riven  yet  it  moat  be  taken,  hi  the  afaoanoe  of  evidence  to  show  that  tiiere  was 
any  other  practicable  route  to  the  proper -point  en  Connecticut  River,  deajg- 
nated  in  the  charter,  or  that  the  route  adopted  waa  unsnitable,  that  the  road 
was  properly  located  in  the  valley  of  White  River. 

Under  the  tenth  section  of  the  statnte  ineoipoiatiog  the  Vermont  Central  Rail 
Road  Company,  that  corporatkm  have  power  to  enter  upon  and  croas  a  turn- 
pike road,  aa  well  as  any  other  highway,  making  compensation  to  the  tninptke 
eorporation  for  the  mjury  they  should  sustain. 

And  the  provisions  of  the  charter  of  that  oorporation,  preacribiag  a  mode  for 
making  compenaation  by  appraisal,  for  injuries  to  land  entered  upon  by  them, 
may  be  foiriy  construed  to  apply  to  the  property  and  interest  of  a  turapike  eor- 
poration in  Uie  land  embraced  by  their  road,  and  in  the  road  itself,  as  tangible 
property. 
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Appval  from  the  court  of  chancery.  The  allegations  in  the  bill 
and  answer  and  the  facts  proved  are  folly  stated  in  the  opinion  de- 
livered  by  the  coort  The  conrt  of  chancery  dismissed  the  bill ; 
from  which  decree  the  orators  appealed. 

TVacf  4"  Converse  tor  orators. 

1.  The  defendants  had  no  legal  right  to  lay  their  road  over  or  in 
any  way  interfere  with  the  plaintifl^'  road.  The  state  had  granted 
the  right  for  the  turnpike,  without  reserve ;  and  the  legislature  had 
no  constitutional  power  to  revoke,  or  resume,  the  rights  and  priv- 
ileges granted  to  the  plaintifis.  It  was  a  contract,  upon  good  and 
sufficient  consideration.  Darimtmih  CMlege  v.  Woodward,  4  Wheat. 
518,  [4  U.  S.  Good.  R.  526.]  10  Pick.  270.  11  Yt.  380.  But  if 
the  government  have  power  to  resume  the  rights  thus  gruted  for 
public  use,  it  cannot  transfer  those  rights  to  another  private  corpo- 
ration, established,  not  for  merely  public  objects,  but  confessedly 
for  private  emolument    4  Gill  d&  J.  1.     10  Pick.  270. 

2.  The  legislature  have  no  power,  under  any  circumstances,  to 
interfere,  or  authorize  any  other  person  to  interfere,  with  rights  and 
privileges  already  granted,  except  upon  payment  of  damages^  No 
damages  are  directed  to  be  paid  in  this  case.  See  charter  of  defend- 
ants. Acts  of  1843,  sec.  7.  The  defendants,  by  their  charter,  are  not 
authorized  to  interfere  with  the  plaintiflb'  road ;  and  without  such 
authority  it  will  not  be  contended,  that  they  had  that  right.  So  im- 
portant a  power  cannot  be  implied ;  and  certainly  not  in  this  case, 
as  the  charter  specially  provides  for  taking  the  Winooski  turnpike. 
If  the  legiriatore  have  power  to  take  turnpike  roads  and  make  them 
free  roads,  it  is  upon  compensation,  and  to  make  them  public  prop- 
erty. Armingion  v.  Bamet  et  a/.,  15  Yt.  745.  But  in  such  cases 
they  must  give  the  power  to  take  the  franchise.  15  Yt.  745!  16 
Yt.  446.  There  is  nothing  in  the  defendants'  charter,  which  by 
implication  can  be  construed  to  authorize  this. 

L.  B.  Peck  for  defendants.  >• 

By  the  provisions  of  the  act  of  incorporation,  under  which  the 
defendants  justify,  they  had  the  right  to  locate  their  road  in  the 
valley  of  White  River,  and  within  the  limits  of  the  turnpike.  Acts 
of  1843,  p.  43,  §  1 ;  p.  45,  §  4  ;  p.  46,  §  7;  p.  48,  §  9.    This 
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power  b  expressly  f^rea  by  the  tenth  eection  of  the  act,  which  de- 
clares, that,  "  When  it  shall  be  necessary,  in  the  constroction  of 
said  road,  to  cross  any  stream  of  water,  water  coarse,  road,  or  way, 
intersecting  said  rail  road  route,  ot  line,  said  company  may  con- 
struct said  rail  road  across  or  upon  the  same,  provided  said  company 
shall  restore  the  stream,  water  course,  road,  or  way,  thus  inter- 
sected, as  neat  as  practicable  to  its  former  state  and  usefulness," 
dErC.  The  terms  "  road  or  way"  are  very  broad  and  comprehensive, 
and  most  clearly  include  turnpikes.  This  construction  is  strongly 
aided  by  the  last  clause  of  the  proviso  to  section  eight,  which  pro- 
vides for  the  payment  of  consequential  damages  to  the  Winooeki 
Turnpike  Go. ; — but  the  tenth  section  is  left  operative  upon  that 
<^mpany  and  the  defendants. 

If  it  be  said,  that  the  act  is  silent  as  to  the  right  of  the  defendants 
to  interfere  with  the  property  of  another  corporation,  we  answer, 
that  this  right  is  clearly  to  be  inferred.  The  eighth  section  and  its 
proviso  would  seem  to  remove  all  doubt  Though  the  act  names 
the  right  of  taking  land,  its  provisions  are  to  be  construed  liberally, 
and.  will  therefore  include  leaseholds,  easements,  and  other  interests 
in  land,  as  well  as  land  itself.  EUis  v.  W^k,  6  Mass.  246.  Paris 
V.  Boston,  15  Pick.  203.  Boston  Water  Power  Co.  v.  B.  4*  W. 
JR.  R.  Co,,  23  lb.  360,  395.  Rogers  v.  Bradskaw,  20  Johns.  715. 
EnJieU  Toll  Bridge  Co.  v.  Hartford  Sp  New  Haven  R.  R.  Co.,  17 
Conn.  454,  466.    Rev.  St  53,  ^  8. 

There  is  no  constitutional  objection  to  the  act,  in  this  view  <^  the 
case.  It  does  not  deprive  the  orators  of  their  franchise.  The  only 
effect  is,  to  diminish  its  value.  Charles  River  Bridge  v.  Warren 
Bridge,  mfeL4S0.  23  Pick.  360, 395.  17  Conn.  454.  20  John^. 
735.   6  Paige  554.   15  Vt  745.   15  Wend.  114.    11N.H.20. 

The  (pinion  of  the  court  was  delivered  by 

Hall,  J.  This  was  an  appeal  from  the  court  of  chancery.  The 
bill,  which  was  filed  in  1846,  states,  that  the  plaintiflb  were  incor- 
porated by  the  legislature  of  this  state  in  the  year  1900  and  author- 
ized to  lay  out  and  make  a  turnpike  road  from  the  mouth  of  White 
River  to  the  second  branch  of  that  river ;  that  the  corporation  was 
duly  organized,  and  built  the  road,  and  have  ever  since  kq>t  it  in 
good  repair,  and  have  rightfully,  in  conformity  to  their  charter,  kept 
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gates  opoa  it,  and  received  tolls  from  travellers  over  it,  and  that  no 
person,  or  corporation,  has  a  right  to  injure  the  road,  or  interrupt 
the  plaintifi,  or  travellers,  in  the  use  of  it ; — that  the  defendants,  a 
corporation  chartered  by  the  General  Assembly  of  this  state  in  Octo- 
ber, 1843,  have  laid  out  and  surveyed  a  line  for  a  rail  road,  and  are 
preparing  to  build  the  same,  in  the  valley  of  said  White  River,  along 
and  over  the  plaintiflb'  turnpike  road,  in  many  places  crossing  it  in 
such  manner  as  to  stop  all  passing  upon  it,  and  in  other  places  em- 
bracing the  whole  of  the  turnpike  road,  thereby  interrupting,  or 
entirely  preventing,  all  travel  or  passing  on  the  same ;  and  that,  if 
the  road  is  permitted  to  be  built,  it  will  entirely  destroy  the  plaintiffs' 
turnpike  road,  and  prevent  all  passing  upon  it  with  any  kind  of 
teams  or  carriages  whatever.  The  bill  prays  for  a  perpetual  injunc- 
tion against  the  defendants,  from  taking  any  real  estate  of  the  plain- 
tiffs for  their  rail  road,  and  from  locating  or  building  it  across  or 
within  the  limits  of  the  plaintifl^'  road,  and  from  encroaching  upon 
it  in  any  manner. 

From  the  answer  of  the  defendants  and  the  facta,  shown  and 
agreed  upon  it  appears,  that  the  turnpike  company  laid  out  their 
road  four  rods  wide,  agreeably  to  their  charter ;  that  the  rail  road 
in  many  places  is  within  the  limits  of  the  turnpike  road,  and  that  it 
crosses  the  turnpike  road  in  four  places, — in  three  of  the  places  by 
means  of  bridges,  the  abutments  of  which  stand  within  the  limits  of 
the  turnpike  road,  but  not  within  the  travelled  part  of  it,  and  once 
upon  the  track  of  the  road ;  that  some  two  or  three  acres  of  the 
turnpike  road,  in  the  whole,  are  covered  by  the  rail  road ;  that  the 
turnpike  road  is  in  places,  for  considerable  distances,  made  narrower 
by  the  encroachments  of  the  rail  road,  but  that  from  eighteen  to 
thirty  feet  is  in  all  places  left  for  the  travelled  part  of  the  turnpike ; 
that  in  locating  the  rail  road  the  defendants  avoided  passing  over  or 
within  the  limits  of  the  turnpike  road,  whenever  it  could  be  avoided 
without  great  inconvenience  and  almost  ruinous  expense ;  and  that 
no  other  route  along  White  River  for  the  rail  road  could  have  been 
adopted,  without  greatly  increased  expense  and  difficulty.  It  is  ad- 
mitted by  the  plaintiffs,  that  the  proceedings  of  the  defendants  in 
locating  their  road  were  regular,  if  they  might  locate  it  along  White 
River,  except  in  so  far  as  they  have  encroached  upon  the  plaintifi' 
turnpike  road.  Since  the  filing  of  the  bill  the  rail  road  has  been  in 
75 
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the  process  of  eonstmction ;  and  the  defendants  have  tifiered  to 
agree  with  the  plaintiflfo  upon  the  damages  done  to  their  road,  and 
failing  to  do  so,  hare  caused  their  damages  to  he  appraised  hj  the 
Rail  Road  Commissioners ;  and  from  their  appraisal  the  plaiDtilis 
have  appealed  to  the  county  court,  where  the  appeal  is  now  pending. 
The  ground,  upon  which  the  plaimiib  claim  relief,  is,  that  the 
defendants  hare  no  right  to  build  their  road  in  such  manner,  as  to 
eroes  or  touch  upon  the  limits  of  their  turnpike  road. 

The  first  ohjection  to  the  right  of  the  defendants  thus  to  constmct 
their  road  rests  upon  an  alleged  want  of  constitutional  power  in  the 
legislature  of  the  state,  to  confer  authority  on  the  rail  road  company 
to  take  the  plaintiffs'  property  for*  the  use  of  their  rail  road.  It  is 
said,  that  the  charter  to  the  plaintiffii  was  a  contract  of  the  state 
with  thetumpike  corporation,  which  would  be  impaired  by  the  eze* 
cution  of  the  grant  to  the  defendants,  and  that  such  grant  to  the  de- 
fendants cannot  therefore  be  carried  into  effect,  but  in  violation  of 
that  clause  of  the  tenth  section  of  the  first  article  of  the  Constitution 
of  the  United  States,  which  prohibits  any  state  from  passing  "  a  law 
impairing  the  obligation  of  contracts." 

Upon  this  question  it  is  deemed  sufficient  to  say,  that  it  now  ^ 
appears  to  be  too  well  settled  by  authority  to  be  controverted,  that  ^ 
there  is  no  implied  contract  by  the  state,  in  a  charter  of  a  turnpike 
or  other  private  corporation,  that  their  property,  or  even  their  fran- 
chise  itself,  shall  be  exempt  from  the  common  liability  of  the  prop- 
erty of  individuals  to  be  taken  for  the  public  use ;  that  it  may  be 
^  taken,  on  proper  compensation  being  made ;  that  a  rail  road  is  an 
improved  highway,  and  that  property,  taken  for  its  use  by  authority 
of  the  legiriature,  is  property  taken  for  the  public  use,  as  much  as 
_  if  taken  for  any  other  highway  ;  and  that  the  legislature  may  dele- 
gate its  powers  to  a  rail  road  corporation,  to  take  private  property 
for  public  use  in  the  construction  of  their  rail  road,  as  well  as  to  a 
turnpike  corporation  to  take  the  like  property  for  the  public  use  in 
the  construction  of  a  turnpike  road.  Armingtan  v.  Bamett,  15  Vt 
745.  West  River  Bridge  Co,  v.  Dix,  16  Vt.  446.  Boston  Water 
Power  Co.  v.  Boston  ^  Worcester  R.  R.  Co.,  2S  Pick.  360.  Enfield 
Toll  Bridge  Co.  v.  Hartford  ^  N.  Haoem  R.  R.  Cb.,  17  Conn.  464.     * 

It  appears,  also,  to  be  equally  well  settled,  that  where  there  has 
been  a  legislative  grant  to  a  private  corporation  to  erect  a  bridge, 
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turnpike,  or  other  public  convenience,  which  is  not  in  its  ternui 
exclusive,  there  is  no  constitutional  obligation  on  the  legislature, — 
however  strong  a  moral  one  there  may  be, — ^not  to  grant  to  a  second 
corporation  the  right  to  erect  another  bridge,  or  turnpike,  for  t 
similar  purpose*  to  be  constructed  so  near  the  former  as  greatly  to 
impair,  or  even  to  destroy,  the  value  of  the  former ;  and  this,  with- 
out making  compensation  to  the  first  corporation  for  the  consequen- 
tial injury.  Charles  River  Bridge  v.  Wcarren  Bridge^  11  Pet  420. 
Enfield  Bridge  Co.  v.  Hartford  Sf  New  Haven  JR.  R.  Co.,  17  Conn. 
454.  Mohawk  Bridge  Co.  v.  Uiica  ^  Schmeaady  R.  R.  Co., 
6  Paige  544.  It  is  therefore  unimportant  to  inquire,  whether  the 
defendants'  rail  road  charter  contains  any  provision,  by  virtue  of 
which  the  plaintifls'  corporation  can  obtain  compensation  for  an 
injury  to  their  franchise,  by  the  diversion  of  travel  from  their  tump 
pike  road ;  and  we  have  not  looked  into  the  defendants'  charter 
with  a  view  to  determine  that  question. 

The  plaintiffs'  bill  does  not,  however,  complain,  that  the  value  of 
their  franchise  is  likely  to  be  destroyed,  or  impaired,  by  the  diver* 
sion  of  the  travel  from  their  turnpike  to  the  rail  road,  or  that  their 
right  under  their  charter  to  maintain  a  turnpike  road  and  to  collect 
tdlls  upon  it  along  White  River  has  been  in  any  manner  invaded. 
The  injury  complained  of  is  an  actual  encroachment  upon  the  plains* 
tiSs*  real  estate, — or  interest  in  real  estate, — which  they  hold  under 
and  by  virtue  of  their  charter.  It  is  precisely  such  an  injury,  as  an 
individual,  having  a  similar  interest  in  real  estate,  might  complaiji 
of;  and  it  must  be  conceded,  that  the  plaintiffs  are  entitled  to  the 
same  eonstituticmal  protection  to  their  property,  that  an  individual 
would  be.  The  property  of  either  may  be  taken  for  public  use  by 
authority  of  the  legidature,  if  compensation  be  made  therefor,  but 
not  otherwise.  Constitution  of  Vermont,  Bill  of  Rights,  Art  2« 
The  question,  then,  arises,  whether  the  legislature  have  conferred  th^ 
power  on  the  defendants  to  take  the  plaintiffs'  property  in  the  manr 
ner  it  has  been  shown  to  have  been  taken,  and  have  provided  ^ 
compensation  therefor  T 

The  defendants'  act  of  incorporation  does  not  in  terms  empower 
them  to  lay  out  their  road  along  the  valley  of  White  River,  but  to 
construct  it  from  some  point  on  Lake  Champlain,  up  the  valley  of 
Onion  River,  and  extending  to  a  point  on  Connecticut  River  most 
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convenient  to  meet  a  rail  road,  either  from  Concord,  New  Hamp- 
shire, or  Fitchbarg,  Massachnsetts.  Bot  it  not  being  shown,  that 
there  was  anj  other  practicable  route  to  the  proper  point  on  Con- 
necticot  River,  or  that  the  route  adopted  was  an  unsuitable  or  im- 
pr(^er  one,  we  think  it  is  to  be  taken,  that  the  road  was  properly 
located  in  the  ralley  of  White  River ;  and  from  the  evidence  it  moat 
also  be  taken,  that  it  was  located  in  the  proper  place  in  that  vallej, 
unless  its  location  has  invaded  the  legal  rights  of  the  plaintiff. 

It  being  conceded,  that  the  requisitions  of  the  charter,  so  far  as 
the  forms  of  proceeding  were  concerned,  were  pursued  in  laying 
out  the  rail  road,  the  only  remaining  question  is,  whether  it  is  to  be 
fairly  inferred  from  the  defendants'  charter  of  incorporation,  that 
they  might  enter  upon  and  cross  a  turnpike  road,  making  compen* 
sation  to  the  turnpike  corporation  for  the  injury  they  should  sos* 
taini 

The  tenth  section  of  the  act  of  incorporation  provides,  "  that 
when  it  shall  be  necessary,  in  the  construction  of  the  road,  to  cross 
any  stream  of  water,  water  course,  road,  or  way,  the  company  may 
construct  their  rail  road  across  the  same,  provided  said  company 
shall  restore  the  stream,  water  course,  roa J,  or  toay,'thus  inter- 
sected, as  near  as  practicable  to  its  former  state  and  usefulness,  to 
the  acceptance  of  the  selectmen  of  the  town,  where  the  same  is  sit- 
uated." 

The  language  of  the  section  is  sufBciently  comprehensive  to  al- 
low an  entry  of  the  corporation  upon  a  turnpike  road,  and  it  would, 
indeed,  seem  to  embrace  such  a  road,  as  well  as  any  other  highway. 
It  also  provides  a  compensation  for  the  injury  to  the  way  itself,  by 
requiring  the  company  to  restore  it,  as  near  as  may  be,  to  its  former 
state  and  usefulness.  It  is  objected,  however,  that  the  board  of 
selectmen,  though  suitable  to  determine  the  sufficiency  of  the 
restoration  of  the  road,  when  the  public  only  are  concerned,  would 
be  an  unfit  tribunal  to  decide  upon  the  right,  in  such  case,  of  a  turn- 
pike corporation ;  and  that  therefore  the  section  could  not  have  been 
intended  to  apply  to  tlie  road  of  such  a  corporation.  It  does  not 
appear  to  us,  that  the  argument  from  this  provision  is  entitled  to 
any  great  weight.  Some  tribunal  must  necessarily  be  provided ; 
and  the  selectmen,  being  the  ordinary  representative  of  the  public 
in  regard  to  highways,  might  well  be  supposed  to  fed  a  sufficient 
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interest  in  the  preserration  of  oonTenient  bcilities  for  public  traTel, 
to  take  care  that  the  road  was  properlj  restored. 

Bat  if  the  coostraoiion  of  the  tenth  aection  were  donbtfol,  we 
think  the  doubt  would  be  remofed  by  reference  to  the  eighth  sec- 
tion. That  sectioo*  after  prescribing  a  mode  bj  which. the  Wi- 
nooski  Tarnpike  Corporation  should  be  compensated  for  the  injury 
to  their  franchise  by  the  construction  of  the  railroad,  provides,  that, 
upon  a  compliance  by  the  rail  road  company  with  the  requisitions 
in  regard  to  such  franchise,  such  company  "  shall  not  be  subject  to 
any  damages  or  liabilities  to  the  turnpike  6ompany,  exciting  such 
as  is  provided  in  seetian  ten  of  the  act"  Thus  clearly  implying, 
that  the  provisions  of  the  tenth  section  were  designed  to  apply  to 
turnpike  roads,  as  well  as  to  other  highways. 

This  clause  of  the  eighth  section  may  also  be  considered  as  im- 
plying, that  there  were  other  damages,  besides  those  provided  for 
by  the  restoration  of  the  road  under  the  tenth  section,  that  the  turn- 
pike company  might  be  entitled  to,  if  their  franchise  remained  to 
them ;  such,  perhaps,  as  damages  to  the  turnpike  company  occa- 
sioned by  the  impracticability  of  restoring  the  road  to  its  former 
state  of  usefulness  for  travel,  as  well  as  for  the  occupancy  of  a  por- 
tion of  the  land  covered  by  the  easement  in  the  turnpike  corpora- 
tion,— which,  when  the  public  only  were  concerned,  might  be  over- 
looked, but  which,  in  the  case  of  a  road  owned  by  a  corporation, 
might  be  proper  to  be  regarded. 

But  without  such  implication,  we  think  the  provisions  of  the 
charter,  prescribing  a  mode  for  making  compensation  by  appraisal 
for  injuries  to  land  entered  upon  by  the  rail  road  company,  may  be 
fairly  construed  to  apply  to  the  property  and  interest  of  a  turnpike 
corporation,  in  the  land  embraced  by  their  road  and  in  the  road  it- 
self, as  tangible  property.  The  terms  land  and  real  estate,  which 
are  both  used  in  reference  to  compensation  for  damages,  when 
found  in  statutes  whose  object  seems  to  require  it,  are  often  con- 
strued as  embracing  not  cHily  the  soil  itself,  but  an  easement,  or 
other  interest,  arising  out  of  and  depending  upon  what  is  termed 
lapd  in  its  limited  sense.  Such  is  the  defined  meaning  of  the  terms 
land  and  real  estate  as  used  throughout  the  Revised  Statutes ;  and 
a  legislative  definition  having  been  expressly  given  them,  they  may 
well  be  considered  as  retaining  that  sense  in  subsequent  statutes. 
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unleaB  there  is  a  daar  indietdon  to  the  ^ontruy.  Rev.  St  chap. 
4,  aae.  8.  Besiom  Water  Pemer  Ck.  t.  Buion  4*  W.  R.  R.  Cb., 
S8  Pick.  aes.  We  are  therelbre  latkfted,  that  the  defendants'  char- 
ter of  ineorporation  did  aathorize  them  to  enter  open  the  plaintHft* 
turnpike  road  in  the  manner  they  are  shown  to  hare  done»  and  did 
provide  a  mode  for  makinf  eompensation  to  the  plaintiffb  for  the  in- 
jary  thereby  occasioiied  to  them.  We  are  not  called  upon  to  lay 
down  any  specific  rale  for  the  government  of  eommissioners  in 
making  an  appraisal  of  the  plaintifiV  damages,  and  we  do  not  intend 
to  do  so.  We  merely  decide,  that  the  commisnonen  appointed  in 
parsuanee  of  the  rail  road  charter  have  the  power  to  award  to  the 
{riaintifls  such  damages  as  they  may  legally  and  jostly  claim. 

We  are  all  agreed,  that  the  plaintifi  are  not  entitled  to  the  in- 
junction prayed  for,  and  that  the  decree  of  the  chancellor  dismissing 
the  bill  should  be  affirmed. 
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Downer  and  Otbeba  v.  Brackett  and  Others,  in  the  matter 
OF  William  F.  Sfear. 

The  term  Zt€n»  in  common  acceptation,  denotes  a  legal  claim >  or  charge,  on  prop- 
erty, either  real,  or  penonal,  fbr  the  payment  of  any  debt,  or  duty,  althongfa 
the  property  be  not  in  the  poaatowion  of  him,  to  whom  the  debt,  or  duty,  m 
dne.  Thos  an  attachment  is  dendmhated  a  lien  in  the  slatmea  of  this  state; 
and  the  term  lien  u  vsed  m  the  same  sense  hiihe  not  of  Comnes  of  1841,  es- 
tablishing a  onifonn  system  of  bankniptey  thronghoat  ih»  United  Stetes. 

Under  the  hankmpt  law  of  1941  there  is  no  distinction  between  a  lien  by  jndg« 
ment  and  a  lien  by  attachment;  by  theprotiaions  of  the  act  bo&  an  praserviod; 
and  where,  in  thb  state,  ubmmfli$lim  by  atttwhmcBt  has  been  aoqnfared  be- 
fore the  ffiing  of  the  ^tition,  the  property  may  be  taken  in  eieention,  whenever 
jadgment  is  obtained  in  the  suit,  whether  before  or  after  the  filing  of  the  peti- 
tion, or  before  or  after  the  decree  of  bankmptcy. 

Ordinarily,  where  a  snit  is  pending  and  property  attached,  wheR  proceedings  ia 
bankmptcy  are  commenced,  nothing  bnt  proof  of  the  debt  under  the  bank- 
ruptcy, unless  it  be  the  bankrupt's  certifieate  of  dischaige,  will  prevent  the 
creditor  from  proceeding  in  his  suit  to  judgment  and  execution; — and  qitttre, 
whether,  if  the  certificate  of  discharge  be  pleaded  in  such  case,  the  plaintifiT 
may  not  reply  the  fact  of  his  lien,  and  have  jadgment,  with  the  fight  to  take 
exeoation  against  the  property  attaohed. 

In  general,  the  proceedings  in  bankruptcy  hare  relation  to  the  decree  of  bank- 
ruptcy, and  not  to  the  petition;  all  debts  existiug  before  and  at  that  time  are 
proYeable  under  the  bankruptcy  and  are  barred  by  the  certificate  of  discharge. 
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Where  there  was  a  petitton  in  bankruptcy  tJi  moitupij  and  propertj  had  been 
attached  on  mune  proceaa  before  the  alleged  act  of  bankmptcj  was  commkled, 
and  judgments  had  been  obtained  and  the  property  seized  on  execution  before 
the  filing  of  the  petition,  but  after  the  alleged  act  of  bankruptcy,  and  no  fraud 
or  collusion  was  stated,  or  shown,  it  was  held,  that  there  was  no  valid  ground 
for  an  bjunction  to  r€Mrain  the  sale  of  the  property  on  the  execution. 

But  an  attachment  by  a  ereditor,  previous  to  the  decree  of  bankruptcy,  but  with 
notice  of  an  act  of  bankruptcy  having  been  committed  by  the  debtor,  or  of  his 
intention  to  take  the  benefit  of  the  bankrupt  law,  will  be  afiraud  upon  the  law, 
and  will  not  create  a  lien  protected  by  it.  The  pendency  of  the  petition  ia 
bankruptcy  will,  of  itself,  be  notice,  so  as  to  avoid  any  attachment  made  after 
the  filing  of  the  petition,  and  proof  of  actual  notice  will  avoid  an  attachment 
made  before.    Howes,  Assignee  of  Holden  v.  Spalding,  Circ.  Ct,  1844. 

This  was  a  petition  for  an  injunction,  stating  that  the  petitioners, 
being  creditors  of  William  F.  Spear,  a  trader,  on  the  first  day  of 
September,  1842,  filed  their  petition  in  bankruptcy  in  due  form 
against  the  said  Spear,  alleging  an  act  of  bankruptcy  to  have  been 
committed  by  him  on  the  eighteenth  day  of  August,  1842,  and  pray- 
ing that  be  might  be  declared  a  bankrupt  The  petition  farther 
stated,  that  Charles  Brackett,  and  the  several  other  credit<M's  named 
in  the  petition,  on  the  fifteenth  day  of  the  same  August,  sued  out 
writs  of  attachment  against  Spear,  and  caused  certain  goods,  wares, 
and  merchandize  belonging  to  him  to  be  attached  thereon  to  a  large 
amount ;  that  on  the  twentieth  day  of  August,  1842,  judgments 
were  rendered  in  the  several  suits  against  Spear,  on  his  confessioo, 
executions  taken  out,  and  the  goods  attached  were  seized  there- 
on ;  and  that  the  goods  were  advertised  to  be  sold  on  the  execu- 
tions on  the  third  day  of  September,  and  would  be  then  sold,  to 
the  great  injury  of  the  petitioners  and  other  creditors  of  Spear,  un- 
less the  sale  should  be  stayed  by  injunction  from  this  court. 

Prentiss,  J.  The  general  question  presented  in  this  case  is  one 
of  much  importance,  affecting,  as  its  ultimate  decision  undoubtedly 
will,  to  a  very  considerable  extent,  the  rights  and  interests  of  many 
persons  in  this  state.  Viewing  it  in  that  light,  I  have  given  to  the 
question  all  the  consideration  the  time  afforded  me  would  allow,  and 
have  endeavored  to  form  an  opinion  upon  it  with  a  single  eye  to  its 
merits,  and  without  indulging  in  any  extraneous  or  irrelevant  specu- 
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lations.  I  hare  not  allowed  myself  to  be  inflaenced  bj  any  conaid- 
erationa  arising  oat  of  the  supposed  policy  of  the  bankrupt  act, 
beyond  what  appears  to  be  its  policy  from  the  act  itself.  To  go 
aside  of  a  written  positive  law,  and  reason  upon  an  assumed  and 
imputed  general  policy  in  regard  to  it,  especially  if  there  be  no  ap- 
parent ambiguity  in  the  law,  is,  in  my  opinion,  an  unsafe  and  unsat- 
isfactory mode  of  argument,  in  judicial  questions.  It  is,  as  one  of 
the  present  judges  of  England  said  of  public  policy  as  a  ground  of 
argument,  like  an  unruly  horse ;  when  you  once  get  astride  it,  you 
never  know  where  it  will  carry  you.  The  policy  of  the  act,  what- 
ever it  may  be  in  respect  to  the  distribution  of  the  bankrupt's  estate 
among  his  creditors,  and  whether  more  or  less  restricted,  is  to  be 
collected  from  the  provisions  of  the  act  itself,  giving  to  all  its  parts 
a  just  construction.  It  is  conceded,  as  it  must  be,  that  it  is  not  the 
policy  of  the  act  to  distribute  the  property  of  the  bankrupt,  pari 
passu,  among  his  creditors,  in  ratable  proportions,  regardless  of  all 
existing  liens,  for  that  would  be  a  contradiction  of  the  act,  at  once 
direct,  palpable  and  undisguised.  It  is  admitted,  that  some  liens 
are  saved  ;  and  if  so,  the  question  is,  upon  a  fair  interpretation  of 
the  act,  what  liens  t  Are  they  those  only,  which  are  created  by 
express  contract,  or  are  they  all  liens  whatever,  which  are  created 
or  exist  ander  the  laws  of  the  respective  states  ? 

The  act  provides,  "  that  nothing  in  this  act  contained  shall  be 
construed  to  annul,  destroy,  or  impair,  any  lawful  rights  of  married 
women,  or  minors,  or  any  Hens,  mortgages,  or  other  securities  on 
property,  real  or  personal,  which  may  he  valid  by  the  laws  of  the 
states  respectively ,  and  which  are  not  inconsistent  with  the  second 
and  fifth  sections  of  this  act." 

''Any  liens,  mortgages,  or  other  securities  on  property,  real  or 
personal,"  are  very  comprehensive  terms,  and  are  used  without  any 
qualification  or  limitation  whatever,  except  what  is  imposed  by  refer- 
ence to  the  laws  of  the  states  and  to  the  provisions  of  the  second 
and  fifth  sections  of  the  act.  The  obvious  reading  would  seem  to 
be,  that  every  kind  of  lien  or  security,  upon  real  or  personal  prop- 
erty, is  protected  and  preserved,  where  such  lien  or  security  is  valid 
by  the  state  laws,  unless  it  be  fraudulent  within  some  of  the  provis- 
ions referred  to,  or  be  liable  to  the  objection  of  creating  such  a 
preference,  as  those  provisions  prohibit. 
76 
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Though  Ken,  in  a  Diurrow  and  perhaps  the  more  technical  sense, 
mgnifies  the  right,  by  which  a  person  in  possession  of  personal  prop- 
erty holds  and  detains  it  against  the  owner  in  satisfaction  of  a  de- 
mand«  yet  it  has  a  more  extensive  meaning,  and,  in  common  accep- 
tation, is  understood  and  used  to  denote  a  legal  claim  or  charge  on 
property,  either  real  or  persona],  for  the  payment  of  any  debt  or 
duty.  Erery  such  claim  or  charge  is  styled  a  lien  an  the  property ^ 
ahhoogh  the  property  be  not  in  the  possession  of  him,  to  whom  the 
debt  or  duty  is  due.  The  right  of  a  vendor  upon  land  as  security 
for  the  purchase  money,  the  right  of  a  judgment  creditor  against  the 
lands  or  goods  of  the  judgment  debtor,  given  by  law  in  England  and 
in  many  of  the  states  in  this  country,  and  the  right  acquired  by  a 
creditor  under  an  attachment  of  property,  where  the  law  of  attach- 
ment exists,  are  all  spoken  of  and  treated  as  liens,  in  abridgments  of 
the  law,  in  elementary  treatises,  and  in  judicial  decisions.  Indeed, 
an  attachment  is  expressly  called  and  denominated  a  lien  in  the 
statutes  of  this  state.  Revised  Statutes,  chap.  49,  ^  53,  and  chap. 
43,  ^  51. 

That  the  term  lien  is  used  in  the  act  in  the  latter  sense,  and  that 
the  bankrupt's  property  vests  in  the  assignee,  subject  to  any  such 
lien,  or  claim,  which  others  may  legally  have  upon  it,  is  not  only  evi- 
dent from  the  term  being  applied  in  the  act  to  real  as  well  as  per- 
sonal property,  but  seems  to  receive  countenance  and  support  from 
other  provisions  of  the  act.  The  eleventh  section  gives  the  assignee 
power,  under  the  direction  of  the  •  court,  "  to  redeem  or  discharge 
any  mortgage,  or  other  pledge  or  deposit,  or  lien  upon  any  property, 
,  real  or  personal ;"  the  third  section  authorizes  him  to  defend  any 
suit  pending  against  the  bankrupt  at  the  time  of  the  decree  of  bank' 
f  uptcy }  and  the  fiflh  section  declares  the  proving  of  any  debt  by  a 
creditor,  under  the  bankruptcy,  to  be  a  waiver  of  any  action  pending 
therefor,  or  judgment  recovered  thereon,  so  that  whatever  lien  may 
have  been  acquired  by  suit  or  judgment  is  thereby  surrendered  and 
given  up.  These  provisions  help  to  strengthen  the  conclusion,  that 
it  was  the  intention  to  save  from  the  operation  of  the  act  every  bona 
Jide  claim  or  charge  on  property,  valid  by  the  local  laws,  and  not 
declared  fraudulent  or  unlawful  by  the  act,  whether  created  by  ex- 
press agreement  of  the  parties,  or  given  by  operation  and  effect  of 
law.     Even  under  the  English  bankrupt  acts  it  has  been  held,  that 
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the  lien  of  the  vendor  of  land  was  a  valid  charge  upon  it  for  the 
purchase  money,  though  the  vendee  become  bankrupt,  and  though 
there  be  no  agreement  for  the  purpose.  Chapman  v.  Tamer.  1  Vern« 
267.     Vin.  Abr.  74.    Fopb.  Eq.  380. 

That  a  judgment  was  a  lien,  within  the  meaning  of  the  bankrupt 
act  of  1800,  was  decided  in  the  case  of  Livingston  v.  LiningstoHf 
2  Caine  300.  The  question  arose  under  the  thirty  first  and  sixty 
third  sections  of  the  act,  containing  the  following  provisions,—''  In 
the  distribution  of  the  bankrupt's  effects,  there  shall  be  paid  to  every 
of  the  creditors  a  portionrate,  according  to  the  amount  of  their  re* 
spective  debts,  so  that  every  creditor*  having  security  for  his  debt  by 
judgment,  statute,  recognizance,  or  specialty,  or  hafing  an  attach* 
ment  under  any  of  the  laws  of  the  individual  states,  or  of  the  United 
States,  on  the  estate  of  such  bankrupts,  (provided  there  be  no  ezecu* 
tion  executed  upon  any  of  the  real  or  personal  estate  of  such  bank* 
rupt  before  the  time  he  or  she  became  bankrupt,)  shall  not  be 
relieved  upon  any  such  judgment,  statute,  recogniaance,  specialty^ 
or  attachment,  for  more  than  a  ratable  part  of  his  debt,  with  the 
other  creditors  of  the  bankrupt.  Nothing  contained  in  this  act  shall 
be  taken,  or  construed,  to  invalidate  or  impair  any  lien  existing  at 
the  date  of  this  act,  upon  the  lands  or  chattels  of  any  person,  who 
may  become  bankrupt." 

The  plaintiff's  judgment  was  obtained  before  the  passing  of  the 
act,  and  the  question  was,  whether  the  lands  held  by  the  bankrupt, 
at  the  time  of  docketing  the  judgment,  passed  to  the  assignees,  dis* 
charged  of  the  judgment,  or  whether  the  judgment  remained  a  sub* 
fisting  lien,  paramount  to  the  claims  of  the  general  creditors.  It 
was  insisted,  that  the  lien  mentioned  in  the  sixty  third  section  con- 
templated only  such  liens  as  were  created  by  the  act  of  the  party,  ae 
mortgages  and  the  like;  but  the  court  held,  that  the  seetion  pre- 
served all  preceding  liens,  and  that  there  could  be  no  doubt  that  a 
judgment  was  a  lien. 

It  will  be  perceived,  that  the  act  of  1800  associates  attachments 
in  the  same  class  with  judgments,  statutes  and  recognizances,  and 
treats  them  all  as  liens  or  securities  on  property,  of  like  validity,  and 
of  like  consideration  in  the  law.  But  there  is  this  difference  to  be 
observed  between  the  right  acquired  by  a  judgment,  and  the  right 
Acquired  by  an  attachment  on  original  process.   A  judgment  is  only 
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a  general  security,  not  a  specific  lien  like  an  attachment.  A  judg- 
ment, or  the  execution  issued  upon  it,  when  delivered  to  the  sherifl^ 
binds  all  the  property  of  the  debtor, — ^his  lands  in  the  one  case,  and 
his  goods  in  the  other.  An  attachment  binds  only  the  particular 
property  attached, — ^the  property,  if  personal,  being  taken  into  the 
possession  of  the  officer,  and  held  in  hb  custody,  for  the  benefit  of 
the  creditor,  to  satisfy  the  judgment  he  may  recoyer. 

By  the  laws  of  this  state  property  attached  on  mesne  proceas,  if 
real  estate,  is  holden  five  calendar  months,  and  if  personal  estate, 
thirty  days,  firom  the  time  final  judgment  is  rendered  in  the  suit,  to 
answer  the  judgment;  and  unless  taken  in  execution  within  the 
time  limited,  the  property  is  discharged  firom  the  attachment  Thb 
lien  by  attachment  on  mesne  process  is  given  by  statute  as  a  substi- 
tute for  the  lien  by  judgment,  or  award  of  execution,  existing  at 
common  law ;  and  undoubtedly  an  attachment  here  binds  the  lands 
or  goods  attached,  during  the  time  fixed  by  law,  as  effectually  as  a 
judgment,  or  execution  sued  out,  binds  lands  or  goods  in  England. 
The  lien,  to  be  sure,  like  every  other  lien  whatever,  is  defeasible ; 
but  nothing  will  defeat  it,  but  the  plaintiff's  failing  in  his  action,  or 
not  taking  out  or  levying  his  execution  within  the  time  prescribed 
after  judgment,  or  .the  defendant's  satisfying  the  judgment  before 
sale  of  the  goods  or  levy  upon  the  lands. 

The  nature  and  effect  of  an  attachment,  as  it  exists  in  this  state 
aS  wdl  as  ia  Massachusetts,  is  well  stated  in  the  case  of  Grosvenor 
V.  Gold,  9  Mass.  909.  It  is  there  said,  that  by  the  laws  of  Massa- 
chusetts goods  may  be  attached  on  the  original  process,  and  held 
thirty  days  after  judgment,  to  be  taken  in  execution ;  and  if  not 
seized  on  execution  within  that  time,  then,  and  not  till  then,  the  at- 
tachment b  dissolved.  And  it  is  added,  that  by  an  attachment  the 
plaintiff  haa  a  lien  upon  the  subject  of  it  provisionally,  that  is,  to  the 
amount  of  the  judgment  he  may  recover,  and  in  so  much  is  the 
absolute  property  of  the  defendant  diminished.  It  is  true,  that  in 
the  case  of  an  attachment,  no  more  than  ia  the  case  of  a  judgment, 
is  the  geaerai  property  in  the  subject  of  the  lien  dtered  or  changed, 
until  execution  executed.  Until  then,  the  general  property  contin- 
ues in  the  defendant ;  and  if  he  become  bankrupt  before  the  writ  is 
executed,  the  property  passes  to  and  vests  in  the  assignee,  subject, 
nevertheless,  to  the  existing  lien. 
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It  is  a  principle  long  ago  settled  in  England,  that  a  jadgment  and 
execution  so  far  bind  the  goods,  that  if  the  judgment  debtor  die  after 
the  award  of  ezecation,  the  sheriff  may  proceed  against  the  goods 
that  were  his,  in  the  hands  of  his  executors  or  administrators.  Spe- 
cious objections  have  been  rery  often  urged  against  this  doctrine, 
and  they  have  been  as  often  orerruled.  In  Farrer  v.  Brooke,  1 
Mod.  188,  it  was  objected,  that,  by  the  words  of  the  Jieri  facias,  it 
run  against  the  goods  of  John  Brooks,  and  by  his  death  they  ceased 
to  be  his  goods,  and  became  the  goods  of  his  administrator ;  and  in 
Parsoni  ▼.  OiU,  7  T.  R.  21,  note,  it  was  urged,  that  the  execution 
ought  not  to  have  been  executed  upon  the  executors  of  Gill,  for 
that  it  imported  only  a  command  to  take  in  execution  the  goods 
of  Gill,  and  whatever  was  his,  in  his  life  time,  upon  his  death 
ceased  to  be  his,  and  became  his  executors',  against  whom  the  au- 
thority given  by  the  writ  did  not  extend.  In  Waghom  v.  Lang- 
mead,  1  B.  dL  P.  571,  it  was  farther  urged,  that  the  defendant  died 
insolvent,  leaving  bond  and  other  creditors,  for  whom  the  adminis- 
trator was  to  be  considered  a  trustee,  and  therefore  the  execution 
ought  not  to  bind  the  goods ;  in  Bragner  v.  Langmead,  7  T.  R.  20, 
it  was  objected,  that  to  give  eiect  to  the  execution  would  be  against 
the  real  justice  of  the  case,  because  thereby  one  creditor  would  ob* 
tain  an  undue  preference,  to  the  prejudice  of  the  other  creditors ; 
and  in  Oades  v.  Woodward^  7  Mod.  M,  it  was  said  to  be  a  very  in^ 
equitable  thing ;  for  by  this  means  one  creditor  would  run  away 
with  all,  and  leave  the  rest  nothing,  and  this  would  be  both  against 
conscience  and  law,  and  a  kind  of  fraud.  But  in  all  these  cases, 
as  had  been  uniformly  adjudged  before  in  others,  it  was  held,  that, 
the  property  being  bound  by  the  award  of  the  writ  before  the  death 
of  the  party,  it  might" be  taken  in  execution  after;  and  in  the  latter 
ease,  Lord  Holt,  with  all  his  legal  acumen  and  depth  of  penetra* 
tion,  was  not  able  to  understand  how  it  could  be  a  fraud  to  get  a 
just  debt  by  due  course  of  law. 

The  principle  of  these  cases  was  adopted  in  Massachusetts,  in 
the  case  of  Qros^enar  v.  QoJd,  already  cited,  as  applicable  to  at- 
tachments. In  that  case  it  was  held,  that  goods  attached  on  mesne 
process  might  lawfully  be  sold  by  the  sheriff  upon  the  execution,  al- 
though the  judgment  debtor  had  died  insolvent  after  the  judgment 
and  award  of  execution,  and  before  the  sale,— the  court  observing. 
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that  undoabtedly  goods  in  Maasaehosetta  were  as  much  bound  bjr  i 

attackment,  doriog  the  time  thej  were  holden,  aa  gooda  ia  Eaglaad 
were  bj  and  from  the  tetU  of  the  writ  The  law,  bejond  doHbt,  is 
the  aame  in  this  state,  notwithstanding  the  statute  provision,  that, 
when  the  estate  of  anj  person  deceased  shall  be  insolvent  and  in- 
aufficient  to  pay  all  the  debta  owing,  the  estate  shall  be  distributed, 
pro  ratOy  among  the  creditors,  in  proporticm  to  the  sums  to  them 
respective] J  due.  If  the  suit  be  pending  at  the  time  of  the  decease 
of  the  insolvent  debtor,  then,  to  be  sure,  bj  another  provisioa  of 
the  statute,  the  suit  is  discontinued,  and  the  atuchment  of  course 
dissolved,  in  like  manner  aa  it  m  nnder  the  bankrupt  act,  where  the 
creditor  comes  in  and  proves  his  debt    But  nnder  the  latter  act  ^ 

nothing  but  proof  of  the  debt  under  the  bankruptcy,  unless  indeed 
it  be  the  bankrupt's  certificate  of  discharge,  will  prevent  the  cred« 
iter  from  proceeding  in  his  suit  to  judgment  and  execution. 

The  decisions  under  tlie  English  bankrupt  acts  have  no  applica- 
tion to  the  question  arising  in  this  eaae ;  for  those  acts,  instead  of 
taving  liens,  as  our  act  does,  expressly  avoid  all  judgment  and  exe- 
cution liens  whatever.  The  statute  21  Jae.  1,  o.  19,  ^  19,  enacts, 
**  that  creditors  by  judgment,  statute,  or  recognizance,  whereof  no 
exeotttion  or  extent  is  served  or  executed  on  the  lands  or  goods  of 
the  bankrupt,  before  bis  becoming  bankrupt,  shall  not  be  relieved 
for  more  than  a  ratable  part  of  ihe\x  jnst  debt"  Under  this  act 
liens  by  judgment  or  execution  have  no  operation  or  effect  whatever. 
If,  therefore,  the  judgment  debtor  become  bankrupt  before  execution 
exBCttted,  the  property  vests  absdntdy  in  the  assignees,  discharg- 
ed of  the  lien,  from  the  time  of  the  act  of  bankruptcy  committed; 
and  the  creditor,  having  no  subsisting  lien,  cannot  lawfully  take  the 
property  in  execution.  But  if  the  property  be  seized  npon  exe- 
jDQtion,  though  not  sold,  before  the  act  of  bankruptcy,  it  does  not 
pass  to  the  asignees ;  for  by  the  seizure,  without  sale,  the  property 
b  altered,  and  divested  out  of  the  debtor,  before  any  title  accrues  to 
the  assignees. 

The  clause  in  the  act  of  Congress,  as  has  been  before  observed, 
is  general,  saving  all  liens,  without  specification  or  distinction ;  and 
it  has  been  already  seen,  that  an  attachment,  by  the  laws  of  this 
state,  is  ta  much  a  lien  on  property,  as  a  judgment  is  by  the  laws  of 
some  of  the  other  states.     It  is  impossible  to  distinguidl^  under  the  I 
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bankrupt  act^  otherwise  than  arbitrarily,  between  a  lien  by  jadgment 
and  a  lien  by  attachment;  and  from  the  profiaiona  of  the  act,  it  ap« 
pears  to  me  that  it  was  the  intention  to  save  both.  It  is  not  unrea- 
sonable, that  it  should  be  so;  for  although  it  is  trne,  as  a  general 
rule,  that  equality  is  equity,  yet  when  a  legal  preference  has  been 
bona  Jide  gained  by  the  superior  diligence  of  any  creditor,  it  is 
neither  wrong  nor  unjust  that  such  preference  should  be  preserred. 
If  an  attachment  be  held  not  to  be  a  lien,  within  the  meaning  of  the 
act,  but  to  cease  to  ha?e  any  eflfect  in  case  of  the  bankruptcy  of  the 
defendant,  it  is  easy  to  see,  that  it  may  lead  in  practice  to  some 
strange  and  very  anomalous  consequences.  Where  prc^erty  has 
been  attached  in  an  action  for  a  personal  injury,  or  for  some  other 
aggravated  tort,  the  plaintiff  may  be  deprived  of  all  benefit  of  the 
attachment,  by  the  defendant's  becoming  bankrupt  pending  the  suitt 
though  he  can  neither  come  in  and  prove  his  claim  under  the  bank- 
ruptcy, nor  share  at  all  in  the  dividends  the  cancelling  of  his  attach- 
ment Will  have  contributed  to  augment.  So  where  land  attached  by 
a  creditor  has  been  subsequently  mortgaged,  if  the  attachment  be 
defeated  by  the  defendant's  bankruptcy,  the  benefit  may  enure,  not 
to  the  general  creditors,  but  entirely  to  the  mortgagee. 

Under  the  English  statutes,  the  property  of  the  assignees  relates 
back  to  the  time  of  the  act  of  bankruptcy ;  and  if  such  were  the 
case  here,  tinder  the  act  of  congress,  it  would  be  clear,  that  any  at- 
tachment, or  levy  of  execution  without  prior  attachment,  after  the 
act  of  bankruptcy,  would  be  void  as  against  the  assignee.  But 
there  is  no  provision  in  the  act  to  that  effect  On  the  contrary,  the 
act  vests  the  property  in  the  assignee  from  the  time  of  the  decree 
of  bankruptcy. 

The  third  section  of  the  act  declares,  that  all  the  property  and 
rights  of  property,  of  every  name  and  nature,  of  every  bankrupt, 
except,  &c.,  who  shall  by  decree  be  declared  a  bankrupt,  shall,  by 
mere  operation  of  law,  ipso  facto, /rom  the  time  of  such  decrUf  be 
deemed  to  be  divested  of  such  bankrupt,  and  the  same  shall  be 
vested,  by  force  of  such  decree,  in  the  assignee,  who  shall  have  all 
the  rights,  titles,  powers,  dtc,  to  sell,  dispose  of  and  sue  fi>r  the 
same,  as  fully  as  might  be  exercised  by  such  bankrupt,  before  or  at 
the  time  of  his  bankruptcy  declared  as  aforesaid ;  and  all  suits  then 
pending,  in  which  such  bankrupt  is  a  party,  may  be  prosecuted  and 
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defended  by  aach  aasigneei  in  the  same  waj,  and  with  the  same  ef* 
feet,  aa  they  might  ha?e  been  by  such  bankrupt 

The  fifteenth  section  also  declares,  that  all  deeds  of  land  sold  and 
conveyed  by  the  assignee,  made  in  the  manner  prorided  therein, 
shall  be  as  effectaal  to  pass  the  title  of  the  bankrupt,  as  if  made  by 
the  bankrupt  himself  immediately  before  the  decree  of  bankruptcy. 

These  enactments,  it  appears  to  me,  are  too  strong  and  plain,  too 
positive  and  unequivocal,  to  be  argued  or  explained  away.     They 
seem  to  admit  of  but  one  meaning  in  relation  to  the  point  in  ques- 
tion, and  appear  to  be  so  explicit  and  precise  in  regard  to  it,  as  to 
leave,  in  the  absence  of  any  opposing  provision,  no  room  whatever 
for  construction.    They  treat  the  bankrupt  as  the  legal  owner  of 
the  property  to  the  issuing  of  the  decree,  and  tie  down  the  title  of 
the  assignee  to  that  time,  so  as  to  preclude  its  relation  back.    All 
the  property  then  owned  by  the  bankrupt  passes  to  and  vests  in  the 
assignee,  and  consequently  all  debts  existing  before  and  at  the  date 
of  the  decree  are  provable  under  the  bankruptcy,  and  all  debts  to 
that  time  barred  by  the  defendant's  certificate  of  discharge.    Still, 
to  some  purposes,  the  rights  of  the  assignee  undoubtedly  extend 
back  by  relation.    Though  he  is  not  actually  invested  with  the  very 
property  until  the  decree  of  bankruptcy,  he  may  avoid  many  siesne 
acts  done  to  the  prejudice  of  the  general  crediton,— -each  as  fi-aud- 
ulent  preferences  and  payments,  or  fraudulent  transfers  in  contem- 
plation of  bankruptcy,  and  other  transactions  fraudulent  or  void,  on 
general  principles  of  law.    Perhaps,  too,  the  property  in  the  inter- 
mediate time,  between  the  filing  of  the  petition  and  the  decree,  may 
be  considered  as  remaining  in  the  bankrupt  in  trust  for  the  credi- 
tors, or  as  in  the  custody  of  the  law  and  under  its  protection.    In 
this  view,  the  property  wonld  not  be  liable  to  be  attached  on  wusne 
process,  or  to  be  taken  on  execution  without  a  prior  lien,  after  the 
filing  of  the  petition ;  nor,  if  taken  before,  would  the  transacticm 
be  protected,  if  the  attachment  or  execution  be  collusive,  or,  per- 
haps, if  there  be  notice  of  the  act  of  bankruptcy,  or  of  the  inten- 
tion of  the  party  to  petition  for  a  decree.    The  transaction,  like 
paymente  or  conveyances  in  contemplation  of  bankruptcy,  might  be 
treated  as  a  fraud  upon  the  act  and  therefore  void. 

But  where  the  attachment  is  not  liable  to  any  of  the  objections 
mentioned,  and  a  hmafidt  lien  has  been  acquired  before  the  filing 
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of  the  petitioD,  it  would  seem,  that  the  property  may  be  taken  in 
execution,  whenever  judgment  is  obtained  in  the  suit,  whether  be- 
fore or  after  the  filing  of  the  petition,  or  before  or  after  the  decree 
of  bankruptcy.  The  property,  if  holden  at  all,  is  holden  to  satisfy 
the  judgment  which  may  be  recorered ;  and  if  the  lien  is  saved  by 
the  act,  the  act  must  be  so  construed  as  to  give  full  effect  to  the  lien 
and  secure  to  the  creditor  the  full  benefit  of  it.  Indeed,  I  doubt 
whether  the  bankrupt's  certificate  of  discharge,  when  obtained,  not- 
withstanding the  general  operation  given  to  it  by  the  act,  would  be 
allowed  in  such  case  to  prevent  a  recovery  of  judgment  If  the  cer- 
tificate be  pleaded  in  bar  of  the  action,  why  may  not  the  plaintiff 
reply  the  fact  of  his  lien,  and  have  judgment,  with  the  right  to  take 
execution  against  the  property  attached  ?  In  some  cases,  at  least, 
this  must  be  allowed,  or  obvious  injustice  will  be  done.  Where 
land  attached  has  been  afterwards  sold,  or  mortgaged,  or  a  subse- 
quent attaching  creditor  has  first  obtained  judgment,  and  levied,  or 
may  levy,  upon  the  land,  shall  not  the  creditor,  first  in  point  of  time, 
be  allowed  to  proceed  to  judgment  and  have  the  benefit  of  his 
attachment  ?  But  however  this  may  be,  it  appears  to  me,  that  at 
any  rate  there  can  be  no  doubt,  in  any  view  of  the  question,  as  to 
the  right  of  the  attaching  creditor,  where  or  wherever  he  has  in  fact 
obtained  or  may  obtain  judgment. 

In  the  present  case,  the  property  was  attached  before  the  alleged 
act  of  bankruptcy  was  committed,  and  the  judgments  wer£  obtained, 
and  the  property  seized  upon  execution,  before  the  filing  of  the  peti- 
tion, though  after  the  act  of  bankruptcy.  This  being  the  case,  and 
no  fraud  or  collusion  being  stated  or  shown,  there  is,  in  my  opinion, 
no  ground  for  an  injunction  to  restrain  the  sale  of  the  property  on 
the  executions.  But,  as  the  principal  questions  here  discussed  have 
been  otherwise  decided  by  a  most  learned  and  accomplished  judge, 
whose  opinions  are  entitled  to  the  highest  consideration,  and  as  the 
case  is  one  of  emergency,  not  admitting  of  any  delay,  the  property 
being  posted  for  sale  to-morrow,  it  seems  to  be  a  proper  discharge 
of  my  duty  to  grant  the  injunction ;  and  I  shall  accordingly  do  so, 
with  the  understanding,  that,  on  the  motion  to  dissolve  it,  the  ques- 
tion will  be  adjourned  into  the  circuit  court  for  final  decision,  so 
that  the  parties  may  suffer  no  injury  from  any  error  of  opinion  on 
my  part. 
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NoTB  BT  PRXNTias,  J.  In  Mcntei,  Auigntt  (f  Holden,  t.  Spalding,  m 
the  Circait  Coait,  October  Term,  1844,  Prxntiii,  J.,  following  oat  the  iatima- 
tiooe  in  the  above  opinion,  held,  and  the  decision  was  afterwardi  affirmed  bj  the 
whole  conrt  on  a  motion  for  a  new  trial,  that  though  the  property  of  the  bank* 
rapt  did  not  paie  from  htm  and  Teat  in  the  awignee  antil  a  decree  of  bankTnptcj-, 
yet  that  an  atuchment  by  a  creditor  before  aneh  decree,  with  notice  of  an  act  of 
bankraptcy  having  been  committed  by  the  debtor,  or  of  his  intention  to  take  th« 
bene6t  of  the  bankropt  act,  woald  be  a  frand  upon  the  act,  and  therefore  not  a 
lien  protected  by  it;  that  the  pendency  of  the  petition  in  bankruptcy  woold  of  k- 
•elf  be  notice,  so  as  to  avoid  any  attachment  made  after  the  filing  of  the  petition, 
and  proof  of  actaa)  notice  would  avoid  an  attachment  made  before;  that  in  the 
caae  before  the  conrt,  it  appearing  that  the  ereditor  knew  that  a  petition  was  m 
process  of  preparation,  to  k>e  presented  by  the  debtor,  and  the  same  being  pre- 
aented  and  filed  on  the  same  day,  a  few  hours  after  the  attachment,  the  notice 
was  sQch  as  to  deprive  the  attachment  of  any  efiect  as  a  lien. 

The  questions  and  points  of  law  discussed  in  the  above  case  of  JDowner  d  oL 
▼.  BracktU  et  al.,  and  afterwards  farther  discussed  in  the  Matter  of  Ckriitopker 
C  Rowell  and  the  Matter  af  Timothy  Beed^  which  will  be  fonnd  in  the  succeed- 
mg  part  of  this  voloroe,  have  been  finally  settled  by  leceat  decinons  of  the  Sn- 
preme  Court  of  the  United  States.  In  1849,  in  the  case  of  Ptck  v.  Jcnactt,  7 
Howard  612,  it  was  determined,  that  an  attachment  on  mtene  process,  by  whidi 
the  property  seized  is  made  to  await  the  result  of  the  suit,  constitutes  a  lien, 
which  is  saved  by  the  proviso  of  the  second  section  of  the  bankrupt  act ;  and 
that  if  a  certificate  of  discharge  obtained  nader  the  act  is  pleaded  in  bar  of  Iho 
sait*  the  plaintiff  may  reply  the  fact  of  the  attachment,  and  have  judgment,  with 
an  award  of  execution  against  the  property  attached.  And  in  SkavokAn  t. 
WhtwiUy  lb.  627,  it  was  decided,  that  an  attachment  by  a  creditor,  with  notice 
of  the  act  of  bankruptcy,  or  of  the  intention  of  the  debtor  to  take  the  benefit  of 
the  bankrapt  act,  is  not  a  valid  lien,  within  the  saving  clause  of  the  act 


Digitized  byCjOOQlC 


DISTRICT  COURT  OF  THE  UNITED  STATES, 


FOR  TBS 


DISTRICT  OF  VERMONT, 

1843. 


In  the  matter  of  Alonzo  Pearce. 

Tlie  objection  to  a  bankrnpt*!  dischaif  e,  on  the  ground  that  he  hat  not  made  a 
full  discldrare  of  hit  property,  ioyoWes  a  charge  of  frand  and  peijnry,  and 
ought  to  be  sobstantiated  by  direct  teatimony,  or  by  each  facta  aa  aflford  nn«- 
qnivocal  circamatantial  evidence  of  it. 

The  fact,  that  a  bankropt  haa*  omitted  to  atate  in  hia  achednle  demands  doe  to 
him,  which  were  really  worthleaa,  doea  not  tend  to  prove  him  goilty  of  frand. 

A  volantary  payment,  or  tranflfer,  by  an  insolvent  debtor,  who  is  going  on  with 
hid  basiness,  with  a  bona  fide  intention  and  expectation  of  saving  himself  from 
failing,  and  of  paying  his  debts,  is  not  an  unlawful  preference,  within  th« 
meaning  of  the  bankropt  law. 

A  Tolnntary  conveyance,  by  an  insolvent  debtor,  of  a  portion  of  hia  property, 
made  in  the  ordinary  course  of  business,  will  not  jastify  an  inference,  that  the 
transfer  was  made  in  contemplation  of  bankruptcy;  but  it  must  appear,  that 
the  debtor  acted  in  the  anticipation  of  failing  in  his  business,  of  committing  an 
act  of  bankruptcy,  or  of  being  declared  bankropt  at  bis  own  instance,  on  the 
ground  of  inability  to  pay  his  debts,  and  intending  to  defeat  the  general  dia- 
tribtttion  of  efiects,  which  takes  place  under  a  proceeding  in  bankruptcy. 

But  where  a  debtor  was  irretrievably  insolvent,  and  had  actually  failed  and 
•topped  bnsinem,  hia  failure  being  notorious,  and,  when  nnder  immediate  ap» 
prehension  of  being  committed  to  jail  for  debt  by  one  of  hia  creditora,  he  trans* 
ferred  a  part  of  his  property  to  another  creditor,  without  any  requeat  or  do- 
mand  on  hia  part,  to  an  amount  exceeding  h'ls  debt,  and  soon  after  became  a 
voluntary  bankrupt,  it  was  held,  that  the  transfer  waa  such  an  unlawful  prefer- 
ence, as  ought  to  deprive  the  bankrupt  of  his  discharge. 
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This  was  a  petition  by  Alonzo  Pearce,  a  bankrupt,  one  of  the 
partners  of  the  firm  of  Walbridge,  Pearee  dc  Co.,  for  a  discharge. 
The  material  facto  in  the  case  are  safficientlj  detailed  in  the  opinion 
delivered  bj  the  coart 

Prentiss,  J.  The  objections  filed  in  this  case  bj  the  opposing 
creditors,  although  somewhat  multifarious  as  well  as  numerous,  may 
be  classed  under  two  general  heads; — 1,  That  the  bankrupt  has 
not  made  a  full  disclosure  of  his  property  in  his  schedule,  but  has 
fraudulently  concealed  property; — 2,  That  he  has  given  unlawful 
preferences  to  particular  creditors  by  certain  paymento,  securities, 
and  transfers  of  property.  These  two  general  objections  seem  to 
comprise  the  whole  case,  as  presented  by  the  proofs. 

1.  Under  the  first  head  of  objections,  the  concealment  of  pr<^- 
erty,  an  argument  was  urged  with  much  earnestness  by  counsel, 
(bunded  on  the  apparent  difference  between  the  state  and  condition 
of  the  partnership  affairs,  as  exhibited  by  the  inventory  taken  in 
April,  1840,  and  the  state  and  condition  of  the  partnership  affairs, 
as  represented  in  the  bankrupt's  schedules,  filed  in  April,  1842.  It 
was  said,  that,  as  the  inventory  showed  a  surplus  of  assets  of  be- 
tween two  and  three  thousand  dollars  over  all  liabilities,  and  the 
schedules  show  outotanding  debto,  now  unsatbfied,  of  more  than 
four  thousand  dollars,  with  no  asseto  to  pay  them,  it  cannot  be  sup- 
posed, that  so  great  a  loss,  being  a  difference  of  between  six  and 
seven  thousand  dollars,  could  arise  in  the  course  of  the  partnership 
business  in  the  short  period  of  two  years ;  and  therefcHre,  it  is  said, 
it  must  be  presumed,  that  property  is  wrongfully  withheld. 

Upon  this  it  may  be  observed,  in  the  first  place,  that  concealment 
of  property  involves,  not  only  a  charge  of  gross  fraud,  but  also  the 
crime  of  false  swearing ;  and  such  being  the  nature  of  the  charge, 
it  ought  to  be  substantiated,  either  by  direct  testimony,  or  by  such 
facto,  as  afford  unequirocal  circumstantial  evidence  of  it  It  cer- 
tainly ought  not  to  be  taken  as  true  upon  any  slight  or  ambiguous 
presumptions,  nor  upon  any  state  of  facts,  which  do  not  clearly, 
and  indeed  almost  necessarily,  eall  for  such  an  inference.  Now, 
there  are  many  ways,  in  which  the  supposed  loss  may  be  accounted 
for,  without  imputing  any  actual  fraud  to  the  bankrupt ;  such  as  by 
an  over  estimate  of  the  property  at  the  time  of  taking  the  inven- 
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lory, — by  <iebu  turning  out  to  be  btd,  wUch  were  then  soppoaed  to 
be  good, — or  by  the  general  d^reeiation,  whieh  ia  known  to  have 
taken  place  in  the  value  of  property.  There  ia  no  certainty,  nor 
indeed  any  high  improbability,  that  such  are  not  the  true  cauaes  of 
the  loaa ;  but,  at  any  rate,  it  woold  be  too  much  to  aay,  in  the  ab- 
sence of  all  proof  on  the  subject,  that  the  leas  is  to  be  imputed,  not 
to  any  such  supposable  causes  as  these,  but  to  positive  fraud  and 
wilful  misconduct  on  the  part  of  the  bankrupt. 

But  it  is  to  be  noticed,  that  the  debts  of  four  thousand  dollars, 
atill  remaining  unpaid,  are,  some  of  them,  secured  by  mortgages  on 
the  {MToperty,  and  the  property  stiU  staada  as  security  ibr  then.; 
so  that  the  loss  is  not  so  great  as  has  been  computed.  Besides,  it 
is  to  be  remembered,  that  in  November,  1840,  all  the  property  of 
the  partners  was  attached ;  and  goods  and  other  penKmal  property, 
.estimated  at  94,000,  were  aold  on  executions  in  December,  1840, 
ibr  about  91,500.  Here  was  a  sacrifice  at  once  of  something  like 
93,500 ;  and  it  ia  not  too  much  to  su|qpose,  that,  in  the  shifts  an3 
turns  the  partners  were  obliged  to  make  under  the  difficulties  then 
pressing  upon  them,  other  considerable  sacrifices  may  not  also  have 
been  incurred. 

But  looking  to  the  inventory,  I  should  form  a  diflerent  opinion 
from  that  expressed  by  the  counsel,  es  well  as  from  that  which 
seems  to  have  been  entertained  by  those  who  made  the  mventory. 
The  inventory  represents  the  joint  and  separate  assets,  that  is,  the 
partnership  and  private  property,  at  913,068,  and  the  liabilities  ^at 
911,833,  making  the  pmrtners  good  for  92,867.  But  it  is  to  be 
noticed,  that,  to  make  out  this  surplus,  there  was  included  in  the 
account  of  assets  n  debt  of  92,668  against  the  old  firm  of  Wal- 
bridge  dt  Pearoe,  when  it  is  conceded,  that  that  firm  was  insolvent 
at  the  time  for  at  least  9686.  So  that  really  there  was  no  surplus. 
And  my  conclusion  would  be,  considering  the  magnitude  of  the 
liabilities,  and  the  nature  of  the  assets,  that  the  partnership  and  the 
individuals  composing  it  were  in  fact  then  insolvent  Such,  I 
think,  is  the  fair  conclusion,  especially  when  it  is  considered,  that 
the  whole  surplus  made  out  consisted  of  a  debt  due  from  two  of  the 
partners  themselves. 

As  to  the  small  amount  of  demands  set  forth  by  the  bankrupt  in 
his  schedule  as  belonging  to  the  firm,  it  appears,  that  in  the  summer 
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of  1840  notes  to  tke  amoant  of  $3000  were  tamed  out  to  paj 
Henry  Qsnett  6l  Ca  and  eerttm  other  creditora ;  and  that  in  No- 
▼ember  of  the  same  jear  ail  the  partnership  aocoonts  were  aasigiied 
to  Hicks  &  Dwinnelly  to  paj,  first,  certain  debts  due  them  and 
certain  liabilities  they  then  incurred  as  sureties ;  then  to  pay  cer- 
tain  other  creditors  particularly  named ;  and  the  residue,  if  any,  to 
pay  ereditors  residing  in  the  county  of  Washington.  This,  it  is 
to  be  obserred,  was  an  absolute  assignment  in  trust  to  pay  creditors, 
leaving  no  rssuftitni  whatever  in  the  bankrupt  and  his  partners ; 
and  DwinneH  testifies,  that  enough  has  not  been  collected  cot  of 
the  accounts  to  pay  even  the  preferred  creditors  particularly  named. 
It  also  appears,  that  in  November,  1840,  notes  to  the  amoant  of 
9835  were  assigned  to  Israel  Dwinnell  and  Stephen  Pearee,  and 
notes  to  the  amount  of  0350  to  Shubael  Wheeler,  to  pay  or  secure 
them  for  signing  notes  of  an  equal  amount ;  and  the  balance,  if 
any,  in  the  hands  of  Wheeler,  as  well  as  the  balance,  if  any,  in  the 
hands  of  Asa  Alden,  to  whom  it  seems,  there  had  been  a  previous 
assignment  of  notes,  was  on  the  fifth  of  August,  1841,  assigned  to 
Asahel  Pearee,  to  pay  a  debt  doe  him  from  the  firm,  of  $334, 
These  assignments,  all  of  which,  except  the  two  first,  are  set  forth 
in  the  bankrupt's  schedule,  go  far  to  account  for  the  demands  of  the 
firm,  and  to  show  how  they  have  been  disposed  of. 

As  to  the  demands  of  the  old  firm  of  Walbridge  d&  Pearee,  the 
bankrupt  says,  he  did  not  insert  them  in  his  schedule,  because  most 
of  them  were  outlawed,  and  he  considered  them  of  no  value  Now 
I  do  not  see  how  it  can  be  said,  that  a  bankrupt  is  guilty  of  fraod, 
or  of  a  wilfiil  ooncealment  of  property,  by  omitting  to  spedfy  in  his 
schedule  a  mass  of  obsolete  and  worthless  demands,  upon  which  no 
action  whatever  can  be  maintained.  The  omission  cannot  be  sup- 
possed  to  proceed  firom  any  fraudulent  intent,  or  from  any  wilful  de- 
sign to  conceal  property,  especially  in  this  case,  when  it  appears 
that  these  demands  were  afterwards  delivered  to  the  assignee  under 
the  bankruptcy. 

As  to  the  goods  in  the  store  claimed  by  Dwinnell  Sl  Pearee,  and 
the  notes  claimed  as  being  assigned  to  them  for  goods  taken  by  the 
bankrupt  out  of  the  store,  the  question  depends  upon  the  fact,  wbeth* 
er  the  goods  and  notes  belonged  to  Dwinnell  dc  Pearee,  or  were  in 
truth  the  property  of  the  banknyt.    If  they  were  not  the  prc^rty 
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of  the  bankrapt,  he  was  not  bound  to  state  them  in  bis  sehedole^ 
and  indeed  could  not  properlj  do  sow  The  question,  as  I  have  said, 
is  a  question  of  foot,  and  most  be  decided  upon  the  testimooj  taken 
in  the  case. 

Now  Dwinnell  dt  Pearce  testifj,  that  thej  purchased,  of  the  goods 
sold  on  execution  in  December,  1840,  to  the  amount  of  seven  bun* 
dred  dollars ;  that  they  afterwards  purchased  about  five  hundred 
dollars'  worth  of  new  goods ;  that  thej  pot  all  the  goods  into  the 
store,  and  employed  the  bankrupt  as  their  agent  to  sell  them.  They 
also  say,  that  they  gave  public  notice,  by  advertising  in  the  public 
papers,  that  they  had  opened  a  store,  and  that  the  bankrupt  was  their 
agent  to  transact  the  business.  They  farther  say,  that  the  bankmpt 
had  no  interest  whatever  in  the  goods,  but  had  liberty  lo  dispose  of 
goods  to  purchase  in  the  company  debts,  on  conditioo  of  turning 
out  good  notes,  or  other  property,  to  pay  the  amount ;  and  that  he 
took  out  of  the  store,  in  the  course  of  the  year,  goods  to  the  amount 
of  five  hundred  dollars,  and  m  February,  1842,  delivered  them  a 
written  list  of  notes  amounting  to  seven  hundred  dollars*  in  pay- 
ment,— a  copy  of  which  list  is  annexed  to  the  testimony.  They  also 
say,  that  the  notes  were  ddivered  into  their  possession  in  February, 
but  were  afterwards  left  at  the  store,  in  the  care  of  the  bankrupt,  to 
collect  or  secure  for  them.  Some,  they  say,  they  collected  and  se» 
cured  themselves ;  and  some,  they  say,  never  can  be  collected. 

Such  is  the  testimony  of  the  witnesses  on  the  part  of  the  oppos* 
ing  creditors ;  and  as  the  creditors  cannot  be  allowed  to  discredit 
their  own  testimony,  it  must  have  its  full  weight  in  fiivor  of  the 
bankrupt.  The  e&ct  of  the  testimony,  as  it  appears  to  me,  is  to 
prove  the  goods  to  be  in  fact  the  property  of  Dwinnell  d&  Pearee, 
and  to  make  out  a  transfer  of  the  notes  to  them  before  the  filing  of 
the  bankrupt's  petition ;  and  of  course  he  could  not  claim  either 
the  goods  or  the  notes  as  his  prc^wrty  in  his  schedule.  There  is, 
then,  on  fairly  weighing  the  testimoBy,  no  evidence  to  support  the 
objection  of  a  wilfiil  conceslment  of  property. 

S.  The  next  inquiry  is,  under  the  second  head  of  cdijectioDs, 
whether  the  bankmpt  has  given  preferences  to  particolar  creditors, 
so  as  to  predode  him  from  a  discharge.  And  here  it  may  be  ob- 
served, that  it  is  onnecessary  to  go  into  any  of  the  transactions 
which  took  place  before  the  passing  of  the  bankn^ii  act,  becaase 
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thero  if  no  etridence  to  warruit  the  condasioDt  that  any  of  the  pty- 
moDU  or  trantfen  made  beibre  that  time  were  made  in  contempla- 
tioa  of  the  passing  of  the  law.  The  inqotr  j  will  of  course  be  con* 
fiped  to  transactions,  which  took  place  since  the  passing  of  the  law, 
and  to  such  transactions  only,  as  hate  been  qiecilied  and  rdied 
upon  as  preferences,  and  concerning  which  some  proof  has  been 
given. 

All  the  transactions  of  this  character,  except  one,  qvpear  to  be 
quite  free  from  difficolty.  The  pajrments  to  Town,  Pearce,  and 
Rich,  rest  solely  and  entirely  iqpon  the  testimony  of  the  bankrupt 
himsdl^  whom  the  creditors  hare  chosen  to  examine  for  the  pwr* 
poae  of  prof  ing  the  payments.  He  says,  that  each  of  these  pay- 
ments was  made  on  application  and  demand  of  the  creditor  ;  and 
that  being  the  case,  and  the  payments  not  q>pearing  to  be  out  of 
the  ordinary  coarse  of  bosiness,  they  cannot,  in  my  opinion,  onder 
the  circomstances  stated  in  regard  to  them,  be  treated  as  fraudu- 
lent preferences. 

Bat  the  payment  or  transfer  to  Dwinnell  d&  Pearce  is  presented 
by  the  proofs  in  a  different  aspect ;  and  I  confess,  that  with  every 
di^Kisition  to  view  the  transaction  in  the  most  liberal  and  fefor- 
able  light,  I  have  not  been  able  to  overcome  the  diifieolties  which 
attend  it  It  is  evident  enough,  that  the  bankrupt  and  his  partoers, 
at  the  time  this  transfer  was  made,  were  irretrievably  insolvent 
About  this  there  can  be  no  qoestion.  It  is  also  the  fair  inference, 
from  the  testimony,  that  the  transfer  was  voluntary  on  the  part  of 
the  bankropt;  for  it  seems,  that  he  not  only  made  and  delivered 
the  list  of  the  notes  to  Dwinndl  d&  Pearce  without  request,  bat  that 
he  afterwards  sent  the  notes  to  diem  by  a  messenger,  without  any 
demand  or  solicitatioa  on  their  part 

The  qnestion,  then,  is,  was  this  transfer  a  preference,  within  the 
meaning  of  the  bankrupt  lawt  It  is  difficalt,  and  indeed  impossi- 
hie,  to  reconcile  all  the  decisions  to  be  found  in  the  books  applieft> 
hie  to  this  question.  In  some  cases  it  is  held,  that  a  payment  by 
a  debtor  in  insolvent  circumstances,  wbaiiarUy  siadSr,  is  presump- 
tive evidence  of  a  preference;  in  others,  it  is  held,  that  you  cannot 
infer  a  contemplation  of  bankruptcy  from  mere  insolvency.  I  think 
the  latter  the  toonder  and  better  opinion.  I  think,  a  transfer  being 
volonury  and  while  the  debtor  is  in  a  sUte  of  insolvency,  when  it 
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is  only  of  a  part  of  his  property,  and  does  not  appear  to  be  out  of 
the  ordinary  oonrse  of  business,  is  not  enough.  I  think  it  must  ap«. 
pear,  that  the  debtor,  in  making  the  transfer,  though  he  did  it  vol- 
untarily and  while  in  fact  insolvent,  acted  in  eoniemplatian  rfhanh- 
ruptcy,  that  is,  in  anticipation  of  breaking  or  failing  in  his  busi- 
ness, of  committing  an  act  of  bankruptcy,  or  of  being  declared 
bankrupt  at  his  own  instance,  on  the  ground  of  inability  to  pay  his 
debts,  and  intending  to  defeat  the  general  distribution  of  effects, 
which  takes  place  under  a  proceeding  in  bankruptcy.  A  man  may 
be  insolvent,  and  yet  go  on  with  his  business  with  the  real  hope  of 
retrieving  his  affairs,  and  with  a  bona  Jide  intention  and  expectation 
of  saving  himself  from  breaking  or  failing,  and  of  being  able  to  pay 
his  debts;  and  a  payment  or  transfer  under  such  circumstances, 
though  voluntary,  would  not  be  a  preference  within  the  meaning  of 
the  law. 

But  in  the  present  case,  there  was  something  more  than  mere 
insolvency.  The  bankrupt  and  his  partners  were  not  only  hope- 
lessly insolvent  at  the  time  of  the  transfer,  but  they  had  actually 
failed  and  stopped  business.  Their  failure  was  complete  and  no- 
torious some  time  before.  Dwinnell,  Pearce  ,and  the  bankrupt 
himself,  in  their  testimony,  all  speak  of  the  failure  as  having  been 
complete  and  irretrievable.  And  in  that  condition  of  absolute  in- 
solvency and  known  actual  failure,  what  does  the  bankrupt  do  ? 
Why,  instead  of  effecting  a  compromise  with  his  creditors  upon 
equal  terms  as  to  all,  he  voluntarily  pays  certain  creditors  in  full, 
leaving  a  large  mass  of  other  creditors  wholly  unpaid.  He  transfers 
to  Dwinnell  d&  Pearce,  without  any  demand  or  request  on  their 
part,  notes  to  the  amount  of  seven  hundred  dollars  to  pay  a  debt  of 
five  hundred,  and  does  not  so  much  as  notice  or  set  up  any  claim 
against  them  for  his  full  year's  services  as  their  agent.  And  he 
does  this,  while  under  the  apprehension  and  just  on  the  eve  of  being 
committed  to  jail  upon  an  execution  in  favor  of  one  of  his  creditors, 
from  which,  it  seems,  he  was  afterwards  discharged  on  taking  the 
poor  debtor's  oath.  He  thus  strips  himself,  at  once,  of  all  his  re- 
maining property,  except  a  mere  trifle,  and  in  about  two  months 
after,  whether  more  or  less  does  not  distinctly  appear,  he  files  his 
petition  in  bankruptcy. 

If  a  transfer  of  property  of  such  an  amount,  under  such  circum- 
78 
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•Unce8»  followed  up,  as  this  was,  in  a  abort  time  after,  with  a  pro- 
eeediog  in  bankruptcy  instituted  bj  the  bankrupt  himself,  is  not 
held  to  be  a  preference  given  in  contemplation  of  baokruptcj,  with 
intent  to  defeat  the  equality  among  creditors  secured  by  the  bank- 
rupt law,  I  do  not  see,  but  that  the  main  object  of  the  law  might  be 
defeated  in  every  case  of  voluntary  bankruptcy  whatever ;  since  the 
party  in  every  such  case  is  at  liberty  to  choose  his  own  time,  and 
apply  for  the  beneBt  of  the  law  whensoever  he  pleases. 

It  does  not  appear  to  me,  that  the  question  is  in  any  way  affected 
by  what  is  stated  to  have  been  the  agreement  or  understanding 
with  Dwinnell  and  Pearce.  They  say,  that  the  bankrupt  had  lib- 
erty to  take  up  goods  from  the  store  on  his  own  account,  on  the 
condition  of  turning  out  good  notes,  or  other  property,  to  pay  for 
them ;  that  is,  any  good  notes  or  other  property.  There  was  no 
specific  appropriation,  by  the  agreement,  of  these  particular  notes  to 
pay  for  the  goods,  but  the  agreement  was  general.  Under  it,  the 
bankrupt  became  a  debtor  to  Dwinnell  and  Pearce  for  what  goods 
he  took  up  and  charged  himself  with  from  time  to  time,  with  the 
right  to  pay  in  any  good  notes  or  other  property ;  and  Dwinnell 
and  Pearce  became  his  creditors,  having  a  debt  against  him^  with 
the  same  rights  as  other  creditors. 

Upon  the  whole>  I  do  not  see  how  this  payment  or  transfer  can 
be  regarded  in  any  other  light,  than  as  an  unlawful  preference 
within  the  sense  and  intent  of  the  bankrupt  law.  The  general 
character  of  the  bankrupt,  as  well  as  his  deeply  embanraseed  condi- 
tion, would  render  it  more  desirable,  as  well  as  agreeable,  to  have 
been  able  to  come  to  a  different  conclusion.  But  we  must  take  the 
law  as  we  find  it;  and  as  Lord  Ellenbokougb  said  in  another  case, 
whatever  may  be  the  personal  wishes  or  feelings  of  the  court,  it  is 
not  at  liberty  to  disregard  established  principles,  or  sanction  any 
transaction,  which  a  just  construction  of  the  law  forbids.  The  eon* 
sequence  is,  that  a  certificate  of  discharge  must  be  refused. 


Digitized  byCjOOQlC 


DISTRICT  COURT,  1843.  619 


In  the  matter  of  Howee. 


In  the  matter  of  Datid  Howes. 

The  ftfttiite  repealing  the  banknipt  act  took  efieet  the  day  it  was  approved,  wfaich 
waa  March  8,  1848;  and,  aa  there  can  be  no  fractbna  of  a  day  in  a  qaeation 
of  this  nature,  it  mnat  be  considered  aa  being  in  force  from  the  firat  moment  of 
that  day. 

The  preeenting  and  fiJing  of  the  petition  is  deemed  to  be  the  commencement  of 
a  proceeding  in  banknuptcy ;  and  where  the  petition  waa  presented  March  8, 
1848,  it  waa  held,  that  no  order  coald  be  taken  upon  it,  other  than  to  diamies  it. 

This  was  a  petition  by  David  Howes,  declaring  himself  to  be  un- 
able to  meet  his  debts  and  engagements,  and  praying  for  the  benefit 
of  the  bankrupt  law.  The  petition  was  presented  and  filed  March 
3,  184S;  and  it  was  moved,  that  an  order  of  notice  to  creditors  and 
others  be  issued  thereupon,  to  show  cause  why  the  petitioner  should 
not  be  declared  a  bankrupt 

Prentiss,  J.  The  act  passed  at  the  last  session  of  Congress,  re- 
pealing the  bankrupt  law,  was  approved  on  the  third  day  of  March, 
and  of  course  the  act  became  a  law  and  took  effect  as  such  on  that 
day.  As  there  can  be  no  divisions  or  fractions  of  a  day  in  a  quefr- 
tion  of  this  nature,  the  act,  in  construction  of  law,  must  be  consid- 
ered as  having  relation  to,  and  as  being  in  force  from,  the  first 
moment  of  the  day  on  which  it  was  approved;  and,  consequently, 
the  bankrupt  law  was  repealed,  and  ceased  to  have  any  operation, 
except  what  is  reserved  to  it  by  the  proviso  to  the  repealing  act« 
from  and  after  the  day  preceding. 

The  proviso,  so  far  as  is  material  to  the  question  under  consid- 
eration, merely  declares,  that  the  act  shall  not  affect  any  case  or 
proceeding  in  bankruptcy,  commenced  before  the  passage  of  the 
act,  but  every  such  proceeding  may  be  continued  to  its  final  con- 
summation in  like  manner  as  if  the  act  had  not  been  passed.  The 
effect  of  the  proviso  being  simply  to  qualify  and  limit  the  enacting 
clause,  so  far  as  to  save  from  its  operation,  and  allbw  to  be  contin- 
ued and  prosecuted,  such  cases  in  bankruptcy,  as  were  commenced 
and  pending  before  the  passing  of  the  act,  that  is,  in  legal  consid- 
eration^ as  we  have  seen,  before  the  day  on  which  the  act  was 
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passed,  no  case  or  proceeding  in  bankruptcy  is  saved  bj  the  proTiso, 
except  such  as  was  commenced  before  that  daj. 

The  presenting  and  filing  of  the  petition  is  deemed  to  be  the  com- 
mencement of  a  proceeding  in  bankruptcy;  and  as  the  petition  in 
the  present  case  was  presented  and  filed,  not  before,  but  on  the  day, 
on  which  the  repealing  act  was  passed,  and  so  not  before  the  pofs- 
age  of  the  act,  the  proceeding  was  not  commenced  in  time,  and  no 
order  can  be  taken  upon  the  petition,  other  than  to  dismiss  it 


In  the  matter  of  Christopher  C.  Rowsll. 

When  a  daim  againet  a  bankrupt  it  of  a  natare  to  be  provable,  the  eertifieate  ie 
applieaUe  aa  a  bar,  and  in  general  mut  operate  as  aoch;  boi  if  the  plaiatiff 
have  a  lien  by  attachment  in  each  caae,  he  is  entitled  to  have  judgment  and 
take  execution  against  the  property  attached.  Hence,  where  a  suit  baa  been 
commenced  and  an  attachment  made  preyiooa  to  the  filing  the  petition  to  be 
declared  a  bankrupt,  the  act  of  suffering  a  default  in  the  case  does  not  enable 
the  ersdttor  to  gain  an  nnlawful  pieferance.  The  prefersnce  was  created  by 
the  attachment,  and  the  creditor  is  kgaliy  entiUed  to  the  benefit  of  his  Jien. 

A  payment  by  a  debtor,  when  It  consists  of  an  appropriatioo  of  a  part,  only,  of 
hii  property,  must,  in  order  to  bar  his  disehaige  as  a  bankrupt,  be  made  in  con- 
templation of  bankruptcy,  and  be  ▼ohmlaiy.  To  show  the  pajmanl  to  be  in 
contem]^atioa  of  bankniptey,  aometbing  more  must  af^ear  than  mere  insol- 
yency ;  and  to  be  voluntary,  the  payment  must  originate  with  the  debtor,  t|ia 
first  step  being  taken  by  him,  and  not  bj  the  creditor. 

When  a  creditor  objects  to  the  aHowance  of  a  bankrupt's  disehaige,  the  quea- 
tion  of  coots  depends  upon  the  particular  eirenmstancee  of  the  case,  rather  thsn 
the  final  reault;  and  although  the  disehaige  may  be  granted,  eoola  vrill  not  be 
allowed  to  the  bankrupt,  if  it  appear,  that  there  was  good  probable  cause  for 
interposing  objections,  for  the  purpose  of  an  investigation. 

This  was  an  application  bj  Christopher  C.  Rowell,  who  had  been 
dqlj  declared  a  baQkrupt  on  his  own  petition,  for  a  certificate  of 
discbarge ;  to  the  allowance  of  which  the  following  objections  were 
interposed  ;-^l.  That  Stephen  S.  Downer,  Uriah  Wilkins  and  the 
bankrupt,  being  partners  in  the  teaming  business,  and  as  such  be- 
coming indebted  to  John  Downer,  he,  the  said  John,  in  January^ 
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I  1643,  eoamieBead  a  nit  agaiaal  th^m,  tnd  attached  property  be- 

longing jointlj  to  the  bankrupt  and  one  Jabiah  Hunter ;  and  at  the 

I  NoTenber  Term  of  the  eouft  the  bankrupt  agreed  and  conaented  to 

a  judgment  by  defanlt  in  the  suit,  in  order  to  secure  Downer  a  pre- 

I  ference  orer  other  creditora,  and  for  a  much  larger  sum  than  waa 

I  due ;— 3.  That  the  firm  of  Downer,  Wilkina  fc  Co.,  being  indebted 

i  to  Stephen  S.  Downer  in  some  small  anma,  he,  the  said  Stephen  S., 

commenced  a  anil  againat  the  bankrupt  at  the  May  Term  of  the 
county  courtt  and  attached  his  property ;  that  it  was  understood  be- 
tween the  parties,  that  the  suit  could  not  be  sustained;  and  that  the 
bankrupt,  with  intent  to  aecure  the  aaid  Stephen  S.  a  preference 
over  other  creditoii,  at  the  NoTcmbar  Term  of  the  court  consented 
to  a  judgment  in  the  suit  for  an  amount  equal  to  the  debts  he  owed 
the  said  Stefan  8.    The  third,  fourth  and  fifth  objections  charged 

I  the  giring  of  preferences  to  certain  favored  creditors  over  the  gen- 

'  eral  creditors. 

PnxNTiss,  J.  The  questions  to  be  decided  arise  upon  the  objec- 
tions filed  by  the  opposing  creditors,  and  the  attention  of  the  court 
is  confined  to  the  transactions  stated  and  specified  in  the  objections. 
All  other  transactions,  to  which  the  proob  may  refer,  exc^  such 
as  are  embraced  in  the  objections,  are  of  course  laid  out  of  the 
case. 

1.    In  considering  the  first  objection,  it  may  be  observed  in  the 

outset,  that  there  is  no  evidence  whatever  to  ahow  that  the  claims  of 

Downer  were  in  any  part  fictitious,  or  that  the  sum,  for  which  ho 

obtained  judgment,  was  not  justly  due  to  him.    Nor  is  there  any 

evidence  to  show  that  the  bankrupt  was  not  a  partner  of  the  firm  of 

Downer,  Wilkina  ^  Co.,  and  not  liable  as  such  for  the  debts.    On 

the  contrary,  the  objection  states,  in  terms,  that  he  was  a  partner, 

and  as  such  became  indebted  to  Downer ;  and  from  that,  together 

with  the  testimony  and  ezhiUts,  it  must  be  taken,  that  the  debts 

were  hamajide  debts,  and  that  the  bankrupt  was  a  member  of  tho 

^  partnership  at  the  time  they  were  contracted.    Such,  it  seems,  was 

^  the  opinion  of  the  bankrupt's  counsel  in  the  suit ;  for  Mr.  Barrett 

^  says,  that  on  learning  all  the  facts  in  the  case,  he  advised  that  the 

^  suit  could  not  be  defended,  and  that  it  would  be  proper  to  submit 

I  to  a  default. 

f 


Digitized  byCjOOQlC 


032  DISTRICT  COURT,  1843. 


Ib  lh0  Batter  of  Eowell. 


As  to  coUnmon  belweett  the  banknq>t  and  the  creditor,  it  ia  dear, 
thit  the  proceedings  in  the  snk  aflbrd  no  presamfition  whatever  of 
any  colltiaion  between  them.  The  bankrupt  employed  counael  to 
appear  in  the  suit,  and  instead  of  soiiering  judgment  to  pass  at  the 
first  term,  as  he  might,  he  procured  a  continuance.  After  the  de- 
cree of  bankruptcy,  and  before  the  next  term  of  the  court,  there 
was  ample  time  for  the  assignee,  npon  whom  the  duty  property  de- 
volved, to  investigate  the  matter,  and  prepare  a  defence,  if  he  found 
a  defence  would  be  availuble.  The  bankrupt  felt  unable,  and  was 
not  obliged,  to  provide  means  for  defending  the  suit ;  but  it  appears, 
that  he  made  eflbrts  to  procure  others  in  interest  to  do  it.  Failing 
in  this,  his  counsel  suffered  a  defenlt  to  be  entered,  under  a  rule, 
however,  that  the  damages  shoold  be  assessed  by  the  clerk,-^evi- 
dently  with  a  view  to  guard  against  a  recovery  for  more  than  was 
really  due. 

Nor  was  the  assent  of  the  bankrupt  to  the  computation  of  dam* 
ages,  if  assent  it  can  be  called,  given  under  such  circumstances,  as 
to  warrant  any  inference  of  collusion  on  his  part  The  opportunity 
was  sought  to  get  his  assent  to  the  computatipn,  and  it  is  very  mani- 
fest, that  be  was  reluctant  to  do  or  say  any  Uiing  in  the  matter.  He 
peremptorily  refused  to  sign  the  paper ;  and  it  was  only  after  one  of 
the  other  partners  had  assented  to  it,  and  after  being  much  pressed, 
that  he  was  prevailed  upon  to  say,  he  should  make  no  objections. 
This,  in  any  view  of  it,  is  of  very  little  importance,  especially  as  the 
assent  of  the  other  partner  was  alone  sufficient  to  authorize  the  en- 
tering up  of  judgment  for  the  amount  against  all  the  defendants. 

As  there  is  no  evidence  to  impeach  the  justice  of  the  judgment, 
]but  rather  evidence  from  the  testinMniy  and  exhibits  that  the  judg- 
ment was  right,  k  is  dffieult  to  see  what  ground  there  is  in  the 
Araosaclion  for  complaint  against  tbe  bankrupt  There  is  no  foun- 
dation for  saying,  that  the  act  of  suffering  a  default  in  the  suit  ena« 
Ued  the  cmditor  to  gain  an  unlawful  preference.  It  was  the  attach- 
ment, not  the  jodgmenC,  that  created  and  gave  tbe  preference, 
though  a  recovery  of  judgment  was  necessary  to  render  the  prefer- 
ence available.  If  no  property  of  the  bankrupt  had  been  attached, 
there  would  have  been  no  preference.  The  attachment  was  roaile 
some  months  before  the  filing  of  the  petition  in  bankruptcy,  and  the 
lien  thereby  acquired  upon  the  property,  if  bonajide,  could  not  be  de> 
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feated  or  afleeted  bj  any  sobseqiieiitproGcediDga  in  bankniptcy. 
The  creditor  waa  legally  entitled  to  the  benefit  of  the  lien,  and  the 
ntmoat  that  can  be  aaid  is,  that  the  defanlt  enabled  him  to  obtain  a 
judgment  for  his  debt  somewhat  earlier  than  he  might  perhapa  hare 
otherwise  done.  Bat  it  neither  gave  nor  secured  to  him  any  new 
or  greater  right  upon  the  property,  or  any  other  preference,  than  he 
already  rightfully  possessed,  and  could  have  made  effectnal  by  a 
recovery  of  judgment,  if  not  then,  at  a  future  time. 

Even  a  certificate  of  discharge,  if  obtained  in  the  meantime, 
would  not  have  prevented  a  recovery  of  judgment  In  some  cases, 
such  as  actions  founded  on  tort,  and  actions  sounding  merely  in 
damages,  as  for  a  breach  of  a  contract  of  marriage,  covenant,  and 
the  like,  where  the  claims  are  not  provable  under  the  bankruptcy, 
the  certificate  is  no  impediment  to  a  judgment  In  others,  where 
the  claims  are  of  a  nature  to  be  provable,  the  certificate  is  applica* 
ble  as  a  bar,  and  in  genera]  roust  operate  as  such ;  but  if  the  plaintiff 
have  a  lien  by  attachment  in  any  such  case,  and  the  lien  be  saved 
and  protected  by  the  act,  he  must  be  entitled,  on  the  general  prin- 
ciples of  law,  as  well  as  in  reason  and  justice,  to  the  necessary 
means  to  make  the  lien  effectual.  It  is  admitted,  that  the  general 
effect  given  by  the  act  to  a  certificate  of  discharge,  obtained  under 
a  voluntary  proceeding  in  bankruptcy,  must  be  so  ftr  qualified  m 
the  case  of  trust  or  fiduciary  debts,  though  provable  under  the 
bankruptcy,  as  to  give  the  party  whatever  judgment,  decree,  or 
process,  may  be  necessary  to  enable  him  to  enforce  his  claim ;  and 
such,  it  would  seem,  must  be  the  legal  operation  in  the  case  of  ev- 
ery other  right,  whether  springing  out  of  a  lien,  mortgage,  or  other 
security,  which  is  saved  and  protected  by  the  act.  To  allow  the 
plaintiff,  in  the  case  of  a  lien  by  attachment,  to  have  judgment  and 
take  execution  against  the  property  attached  would  be  giving  him 
the  benefit  of  his  lien,  and  nothing  more.  It  would  be  in  analogy 
to  the  practice  adopted  in  the  English  courts  in  suits  against  a  dis- 
charged insolvent,  where,  upon  the  plea  of  a  discharge  under  the 
Lords'  act,  jodgmeot  ia  rendered  for  the  creditor  and  ezeeotion 
awarded  against  the  future  tStets  of  the  insolvent,  they  not  being 
discharged^  but  remaining  liable. 

Upon  the  general  question,  whether  an  attachment  is  a  Tien  with- 
in the  saving  clause  of  the  bankrupt  act,  it  is  quite  unnecessary  to 
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ny  anything^  beotaae  ihe  qnattion  has  alread j  beea  decided  ia  dM 
affinnatife  boCk  bj  this  coart  and  the  cireoit  eonrt.  It  naj  be 
worth  while,  however,  to  notice  here,  as  an  instance  of  profened 
improTcment  in  Engliah  legialaiioB  on  the  subject  of  bankraptcj, 
an  alteration  in  the  law  of  that  country  touching  rights  of  an  anid- 
ogotts  character,  of  very  recent  date  and  of  Yoy  considerable  im- 
portance. By  the  sutute  21  Jae.  1,  c  19,  ^  10,  which  formed  the  law 
in  England  for  more  than  two  centuries,  it  was  enacted,  that  «redi* 
t<Nrs,  ha?  ing  their  debts  secured  by  judgment,  statute,  or  reoog- 
nixance,  or  having  made  an  atiacJmuiU  according  to  the  custom  of 
London,  where  no  execution  or  extent  is  served  or  executed  before  the 
person  became  bankrupt^  that  is,  before  the  act  of  bankruptcy  oom- 
mitled,  shaH  not  be  reUeoed  for  more  than  a  rateable  part  of  their 
just  debt.  By  the  present  law  it  is  provided,  that  "  all  executions 
and  attachments  against  the  lands  and  tenements,  or  goods  and  chat* 
tels,  of  any  bankrupt,  bona  fide  made,  executed,  or  levied,  before 
the  date  and  issuing  of  the  fiat  against  him,  shaU  be  deesud  to  be 
9aKd,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bank- 
rupt  committed ;  provided  the  person  or  persons,  at  whose  suit,  or 
on  whose  account,  such  execution  or  attachment  shall  have  issued, 
had  not,  at  the  time  of  executing  or  levying  the  same,  notice  of  any 
prior  act  of  bankruptcy  by  him  committed." 

2.  The  second  objection,  upon  the  face  of  it,  admits,  that  the 
judgment  recovered  by  Stephen  S.  Downer  was  right  in  amount ; 
for  it  says,  that  the  bankrupt  consented  to  a  judgment /br  mi  < 
equal  to  the  debts  he  owed  Downer,  The  point  insisted  upon  i 
to  be,  that,  as  Downer  and  the  bankrupt  were  partners  in  the  late 
firm  of  Downer,  Wilkins  dt  Co.,  and  the  money  sued  for  was  paid 
by  Downer  in  satisfaction  of  the  partnership  debts,  and  so  on  account 
of  the  joint  concern,  the  action,  though  the  money  was  paid  after 
the  partnership  had  expired,  could  not  be  maintained.  Whether  H 
could,  or  not,  would  depend  upon  the  particular  circumstances  of 
the  case,  which  do  not  appear ;  such  as  whether  there  was  an  ex- 
press promise,  or  that  which  was  equival^U  to  a  promise.  But  how* 
ever  that  might  be,  as  the  point  does  not  appear  to  afict  the  merits 
of  the  claim,  which  formed  the  ground  of  the  action,  but  goes  rather 
to  the  nature  and  form  of  the  remedy,  it  is  deserving  of  very  little 
consideration  here.    In  all  other  reqpeets,  this  objection  rests  upon 
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the  same  circumstances,  and  is  dependent  upon  the  same  principles, 
as  the  first;  and  the  observations  made  upon  that  are  applicable  to 
and  decisive  of  tliis,  and  need  not  be  repeated. 

3.  The  remaining  objections  are  confined  to  certain  payments 
and  securities  alleged  to  have  been  made  and  given  by  way  of  pre- 
ference  to  certain  creditors ;  and  in  reference  to  these  it  may  be 
premised,  that  the  payments,  in  order  to  bar  the  bankrupt's  right 
to  a  discharge,  must  amount  to  fraudulent  preferences  within  the 
meaning  of  the  bankrupt  law.  What  constitutes  such  a  preference 
is  a  question,  concerning  which  there  are  conflicting  authorities; 
but  the  prevailing  doctrine  seems  to  be,  that  a  payment,  when  it 
consists  of  an  appropriation  of  a  part  only  of  the  debtor's  property, 
must  be  made  in  contemplation  of  bankruptcy^  and  must  be  volun* 
tary.  Both  must  concur.  If  it  be  in  contemplation  of  bankruptcy, 
but  not  voluntary,  or  be  voluntary,  but  not  in  contemplation  of  bank- 
ruptcy, it  will  not  be  a  fraudulent  preference.  To  make  out  a  pay- 
ment to  be  in  contemplation  of  bankruptcy,  something  more  must 
appear  than  mere  insolvency ;  enough  to  show,  if  not  a  determina- 
tion to  become  a  bankrupt  at  all  events,  at  least  that  bankruptcy 
was  in  view  as  a  consequence  of  the  insolvency ;  and  to  be  volun- 
tary, the  payment  must  originate  with  the  debtor,  the  first  step  being 
taken  by  him  and  not  by  the  creditor. 

Now,  so  far  as  concerns  the  payments  to  Baxter  and  Porter,  there 
is  no  evidence,  which  will  authorize  the  conclusion,  when  fairly 
considered,  that  either  of  them  comes  within  the  principle  just  laid 
down.  Indeed,  there  is  no  proof«  that  any  such  payments  were  in 
fact  made,  except  what  comes  from  the  bankrupt  himself  on  his 
examination ;  and  if  the  opposing  creditor  will  rely  upon  the  bank- 
rupt's testimony  to  establish  the  fact  of  the  payments,  he  must  take 
the  explanations,  which  the  bankrupt  gives  concerning  them.  From 
what  is  stated  by  him  it  does  not  appear,  as  to  some  of  the  payments, 
whether  they  were  voluntary,  or  not  It  appears,  however,  that  two 
of  them  were  made  under  the  pressure  of  executions,  which  pre- 
cludes the  idea  of  voluntary  payment.  But  as  to  any  of  them  being 
made  in  contemplation  of  bankruptcy,  the  bankrupt,  after  stating 
that  all  the  debts,  except  one  of  the  two  in  execution,  were  the  joint 
debts  of  himself  and  Hunter,  and  were  paid  out  of  the  partnership 
funds,  says,  that  he  and  Hunter  expected  to  pay  all  their  debts  and 
79 
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reliere  themselres  from  embarrassment,  and  had  no  other  view  or 
expectation,  until  he  was  committed  to  jail  in  July.  To  hold  these 
payments  to  be  fraudnlent  preferences,  upon  what  is  disclosed  in 
regard  to  them,  would  not  only  be  assuming  what  does  not  appear, 
but  would  be  in  fact  at  variance  with  what  does  appear. 

The  circumstances  attending  the  small  payment  to  John  Downer, 
h  is  hardly  necessary  to  say,  do  not  make  out  a  prefer^ice  within 
the  intent  of  the  law.  And  as  to  the  security  alleged  to  have  been 
given  to  David  Moore  and  Hiram  Moore,  it  appears  that  Hunto' 
and  the  bankrupt  being  jointly  indebted  to  the  Moores  in  the  ser* 
eral  sums  stated,  John  Downer,  in  consideration  of  the  lease  to  him 
of  a  farm  by  Hunter,  agreed  to  pay  the  two  debts  out  of  the  produce 
of  the  farm.  The  legal  title  to  the  farm  was  in  Hunter,  though  the 
bankrupt,  as  partner  and  having  paid  part  of  the  purchase  money, 
was  considered  as  having  an  equal  interest  in  it.  But  Hunter  gave 
the  lease,  as  he  had  the  l^al  power  to  do,  having  the  title.  The 
concurrence  of  the  bankrupt  was  not  necessary  to  the  validity  of  the 
lease ;  and  there  is  no  proof  in  the  case,  that  he  had  any  actual 
concern,  or  participated  at  all,  in  the  transaction.  The  act,  for 
aught  that  appears,  was  the  separate  act  of  Hunter  alone;  and 
whatever  may  be  its  character,  it  cannot  be  treated  as  the  act  of 
the  bankrupt,  without  affirmative  proof  connecting  him  with  the 
transaction. 

As  none  of  the  objections  appear  to  be  sustained  by  the  proofs, 
At  objections  are  overruled  and  a  discharge  allowed  the  bankrapL 
But  notwithstanding  such  is  the  result  upon  full  consideration  of  the 
testimony,  it  does  not  follow,  that  there  may  not  have  been  good 
probable  cause  for  interposing  objections  for  the  purpose  of  an  in- 
vestigation. The  question  of  costs  depends,  not  so  much  upon  the 
final  result,  as  upon  the  particular  circumstances  of  the  case ;  and 
looking  to  them,  it  is  not  deemed  equitable,  in  this  instance,  to  sub- 
ject the  opposing  creditor  to  the  payment  of  costs. 
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Henry  Gassett  and  Others  v.  Morse  d&  Cqapman. 

A  convejance,  or  asBigDinent,  which  »  frandulent  at  common  law,  if  withiD  the 
meaoiog  of  the  first  i ection  of  the  bankmpt  act,  defining  what  shall  be  consid- 
ered canse  for  declaring  a  person  a  bankrupt;  and  so  is  everj  conveyance,  or 
assignment,  which  odntraTenes  the  proTisions  and  objects  of  the  bankrnpl  act» 
though  good  at  common  law. 

A  conveyance,  or  assiginment,  by  a  trader  in  embarrassed  circumstances,  of  all 
hu  effects  to  a  particnlar  creditor,  whether  Tolnntary,  or  vnder  pressure  of 
legal  process,  or  with  intention  to  take  the  beneGt  of  the  bankrupt  act,  or  not* 
is  an  act  of  bankmptcy,  within  the  first  section  of  the  banknipt  law. 

\Vhere  a  portion  of  the  property  of  a  debtor  was  nnder  attachment,  at  the  suit 
of  a  crnditor,  and  another  creditor  executed  to  the  attachtug  creditor  his  bond, 
conditioned  for  the  payment  of  the  debt,  and  therenpon  the  attachment  was  w- 
leased,  and  then  the  debtor  executed  to  the  aecond  creditor  a  general  aasigii-* 
ment  of  all  his  property,  to  secore  a  debt  doe  to  him,  and  also  to  secure  him 
for  so  giving  his  bond  to  the  attaching  creditor,  and  for  the  benefit  of  hu  other 
creditors,  generally,  but  creating  preferences  in  favor  of  some  of  them,  it  was 
held,  that  this  was  both  an  act  of  bankroptcy,  within  the  first  seetk>n  of  tho 
banknipt  act,  and  a  giving  of  an  onlawfal  preferonoo,  within  the  second  MO- 


The  claose  in  the  bankrupt  act,  in  reference  to  transactions  with  the  bankrupt  en- 
tered into  in  good  faith  more  than  two  months  previous  to  the  filing  of  the  pe- 
tition against  him,  was  only  intended  to  give  validity  to  such  transactions,  M 
far  as  it  concerns  the  party  dealing  with  the  bankrupt,  and  cannot  bo  nnder- 
atood  as  giving  any  protectk>n  to  the  bankrupt  himself,  either  on  the  question 
of  his  bankruptcy,  or  of  his  right  to  a  discharge. 

This  was  a  petition  by  Henry  Gassett  and  others  against  Jona* 
than  Morse  and  James  L.  Chapman,  and  was  filed  August  12tb, 
1842.  The  petition,  after  setting  forth  an  indebtedness  to  ^he  pe« 
titioning  creditors  in  a  sum  exceeding  five  hundred  dollars,  alleged, 
that  Morse  and  Chapman,  being  partners  in  trade,  owing  more  than 
two  thousand  dollars,  and  insolvent,  on  the  twenty  eighth  day  of 
May,  1842,  made  and  executed  to  one  Orange  Smith  a  fraudulent 
conveyance,  assignment  and  transfer  of  all  their  lands  and  tene- 
ments, goods  and  chattels,  and  credits  and  evidences  of  debt ;  and 
prayed,  that  they  might  be  declared  bankrupts. 

It  appeared,  that,  on  the  twenty  seventh  day  of  May,  1842,  Am- 
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plius  Blake,  to  whom  Morse  and  Chapman  were  indebted  in  the  sum 
of  94000,  attached  all  the  goods  in  their  store  to  secure  the  debt ; 
that  on  the  day  following  Orange  Smith,  who  was  then  holden  as 
surety  for  Morse  and  Chapman  on  a  note  to  the  bank  of  Montpelier 
for  9500,  and  on  a  note  to  Guarantor  Hastings  for  9150,  at  the  re- 
quest of  Morse  and  Chapman,  and  in  consideration  of  their  making 
the  assignment  hereafter  mentioned,  executed  a  bond  to  Blake,  guar- 
anteeing the  payment  of  his  debt,  who  thereupon  discharged  bis  at- 
tachment.    On  the  same  day  Morse  and  Chapman  accordingly  exe- 
cuted to  Smith  an  assignment  of  all  their  notes,  amounting  to  $3550, 
all  the  demands  due  them  on  hook,  amounting  to  93900,  and  all 
the  goods  and  effects  belonging  to  them  in  their  store,  amounting  to 
93000 ;  to  have  and  to  hgld  the  same  for  the  better  security  and  pay- 
ment of  the  following  creditors,  in  the  following  order :  First,  to 
•the  Bank  of  Montpelier  9500,  Guarantor  Hastings  9150,  Charles 
B.  Chandler  9300,  Lucy  Carpenter  941,  Jeremiah  Foster  930, 
Francis  Sturtevant  942,  Jenison  Jones  967,  Paul  Royce  9*35,  E. 
O.  Joslin  967,  and  George  W.  Barker  934.     Second,  to  pay  Am- 
plius  Blake  six  promissory  notes,  dated  May  24,  1849,  for  93400, 
and  the  interest  thereon.     Third,  to  pay  all  other  debts  due  from 
Morse  and  Chapman,  if  the  goods  and  effects  should  meet  and  pay 
the  same,  or  in  proportion  as  the  said  property  and  demands  should 
be  to  th«  amount  due  from  them. 

There  was  also  a  farther  assignment  at  the  same  time,  by  Morse 
and  Chapman  to  Smith,  of  their  lease  of  the  store  for  an  unexpired 
term  of  three  years.  Smith  took  possession  of  the  property  under 
the  assignments;  and  it  appeared,  that  one  object  of  the  assign^ 
ments  was,  to  secure  him  for  his  liabilities  as  surety  on  the  notes  to 
the  Bank  of  Montpelier  and  Guarantor  Hastings,  and  for  his  liabil- 
ity on  the  bond  given  by  him  to  Blake.  It  also  appeared,  that 
Morse  and  Chapman  estimated  their  debts  at  97500;  but  there  was 
BO  other  evidence  as  to  the  amount. 

Prentiss,  J.  At  the  hearing  of  this  case  I  had  a  rerj  strong 
opinion  upon  it,  and  ordinarily  should  have  pronounced  an  imme- 
diate decision  ;  but  as  the  case  was  one  of  a  good  deal  of  magni- 
tude, and  of  great  interest,  especially  to  one  of  the  individuals  con- 
cerned in  the  transaction,  I  thought  it  my  duty  on  that  account. 
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more  than  on  aecoant  of  any  real  difficulty  in  the  case,  to  examine 
it  fully.  I  hare  taken  pains  to  go  through  all  the  cases  having  any 
bearing  upon  the  subject,  have  read  them  attentively  and  thorough- 
ly, and  the  result  has  been  a  full  confirmation  of  the  opinion  1  at 
first  entertained. 

The  general  question  is,  whetlier  an  act  of  bankruptcy  has  been 
committed  t  What  is  an  act  of  bankruptcy  is  to  be  ascertained 
from  the  first  section  of  the  bankrupt  law.  That  section  enacts, 
that  any  person,  being  a  merchant,  &c.,  may  be  declared  a  bank- 
rupt in  the  following  cases :  1.  When  he  shall  depart  from  the  state, 
of  which  he  is  an  inhabitant,  with  intent  to  defraud  his  creditors. 
2.  When  he  shall  conceal  himself  to  avoid  being  arrested^  3. 
When  he  shall  willingly  or  fraudulently  procure  himself  to  be  ar- 
rested, or  his  goods  and  chattels,  lands  or  tenements,  to  be  attached, 
distrained,  sequestered,  or  taken  in  execution.  4.  When  he  shall ' 
remove  his  goods,  chattels,  and  effects,  or  conceal  them,  to  prevent 
their  being  levied  open,  or  taken  in  execution,  or  by  other  process. 
5.  When  he  shall  make  any  firandulent  conveyance,  assignment, 
sale,  gift,  or  other  transfer  of  his  lands,  tenements,  goods  and  chat- 
tels, credits,  or  evidences  of  debt. 

For  any  of  the  causes  thus  enumerated  and  specified,  a  trader 
may  be  proceeded  against  and  decreed  a  bankrupt  But  the  last 
cause  mentioned  is  the  only  one  applicable  to  this  case,  because  il 
is  the  only  one  assigned  or  alleged  in  the  petition  ;  and  the  parties- 
lar  question  is,  was  the  assignment,  which  is  relied  upon  as  an  act 
of  bankruptcy,  a  fraudulent  assignment,  within  the  intent  and  mean* 
ing  of  the  act  7  A  conveyance,  or  assignment,  which  is  firaudulen^ 
at  common  law,  is  undoubtedly  within  the  meaning  of  the  act ;  and 
so  is  every  conveyance,  or  assignment,  which  contravenes  the  pro- 
visions and  objects  of  the  act,  though  good  at  common  law.  The 
act,  for  instance,  prohibits  all  preferences,  and,  with  the  exception 
of  certain  specified  priorities,  liens  and  securities,  declares,  that  the 
property  of  the  bankrupt  shall  be  distributed,  pro  rata,  among  his 
creditors;  Any  conveyance,  or  assignment,  therefore,  which  is  in- 
tended and  operates  to  defeat  this  provision,  though  ever  so  fair  as 
between  the  parties  to  it,  and  entirely  unimpeachable  on  general 
principles  of  law,  is  a  fraudulent  conveyance,  and  consequently  an 
net  of  bankruptcy. 
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The  clnue,  declaring  what  convejanoes  shall  constitote  acts  of 
bankraptcy,  is  very  broad  and  general  in  its  terms,  the  language 
used  being,  as  we  hare  seen,  "  any  fraadalent  conveyance,  assign- 
ment, sale,  gift,  or  other  transfer  "  of  property.  The  provision  is 
substantially  the  same  as  the  provision  on  the  same  subject  in  the 
English  bankrupt  act  of  I  Jac  I,  now  contained  in  the  amsolidated 
set  of  6  Geo.  IV ;  and  it  is  evident  enough,  that  in  framing  and 
passing  the  act  of  Congress  reference  was  had  to  the  English  8tat> 
utes  and  the  English  decisions  upon  them,  and  that  it  was  meant, 
that  the  act  of  Congress  should  be  subject  to  the  same  construc- 
tion. 

In  looking  into  the  English  decisions,  there  is  found  to  be  a  dis- 
tinction, running  throughout  all  the  cases,  between  a  conveyance 
by  a  trader,  in  debt,  of  ail  hm  effects,  and  a  conveyance  of  only  a 
jMirr.  The  former  is  held  to  be  fraudulent,  and  ipsa/iuio  an  act 
of  bankruptcy,  in  and  of  itsel£  The  latter  is  held  to  be  fraudu- 
lent, only  when  made  voluntarily,  in  contemplation  of  bankruptcy, 
and  for  the  purpose  of  giving  a  preference.  A  conveyance  by  a 
trader  of  all  his  effects  to  one  or  more  creditors,  in  exclusion  of 
others,  is  deemed  to  be  ai^  act  of  bankruptcy,  because,  in  addition 
to  giving  a  preference,  it  is,  in  itself,  a  breaking  or  failing  in  busi- 
ness, rendering  him  incapable  of  going  on  in  his  trade,  which  is  the 
original  definition  and  meaning  of  bankruptcy.  Insolvency  is  not 
material ;  for  a  man  may  be  a  bankrupt  without  being  insolvent,  or 
insolvent  without  being  a  bankrupt  A  man  may  be  actually  insol- 
vent, and  yet  go  on  in  trade  many  months,  or  years,  without  fuling^ 
or  becoming  bankrupt 

The  distinction  between  a  conveyance  by  a  trader  of  oU  and  a 
part  only  of  his  effects,  we  repeat,  pervades  all  the  adjudged  cases. 
It  is  to  be  found  in  the  curlier  decisions,  and  remains  undisturbed 
•ad  unquestioned  in  the  mote  modern  reports.  It  is  sanctioned  by 
concurrent  opinions  of  the  most  eminent  English  judges  for  nearly 
a  century,  and  has  been  recently  recognized  by  some  of  the  sound- 
est and  most  enlightened  judges  in  this  country.  It  was  fully 
-adopted  by  Conkling,  J.,  in  Barton  v.  Tower^  5  Law  Reporter 
814 ;  by  Sroar,  J.,  in  Arnold  v.  Maynard,  5  Law  Reporter  296 ; 
and  by  Tbokpson,  J.,  in  Wakeman  v.  Hoyt,  5  Law  Reporter  309. 
The  latter  said,  that  a  conveyance,  or  assignment,  by  a  trader  in 
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embarrassed  circumstanees  of  all  his  effects  to  a  particolar  creditor, 
whether  voluntarj,  or  Doty  or  with  intention  to  take  the  ben^t  of 
the  bankrupt  act,  or  not,  was,  per  se,  a  fraud  upon  the  act  of  Con- 
gress and  an  act  of  bankruptcy.  So  far  has  the  doctrine  been  car* 
ried  in  England,  and  in  one  instance  at  least  in  this  country,  that  a 
con? eyance  by  a  trader  of  all  his  effects,  or  all  but  a  colorable  part, 
in  trust  for  the  benefit  of  all  his  creditors  rateably,  has  been  held  to 
be  an  act  of  bankruptcy,  because  it  enables  him  to  appoint  his  own 
trustees,  and  takes  the  estate  out  of  the  operation  of  the  bankrupt 
law.  In  Eckhardt  v.  Wilson,  8  T.  R.  140,  where  partners  assigned 
all  their  partnership  effects  in  that  way,  and  only  a  separate  creditor 
dissented,  the  point  was  considered  so  clear  and  well  settled,  that  it 
was  not  eren  argued. 

A  conveyance  by  a  trader  of  only  a  part  of  his  property  to  a  par- 
ticular creditor  stands,  as  we  have  already  remarked,  upon  a  differ- 
ent footing.  To  render  such  a  conveyance  fraudulent,  as  against 
the  bankrupt  law,  it  must  be  vduntary,  as  well  as  in  contemplation 
of  bankruptcy.  It  is  not  unlawful,  though  made  while  in  failing 
circumstances,  or  when  actually  insolvent,  if  made  under  pressure 
by  the  creditor,  and  in  the  ordinary  course  of  business.  The  cases 
cited  and  relied  upon  by  the  opposing  counsel  are  all  of  this  char- 
acter. They  are  cases  of  a  transfer  or  delivery  of  a  part,  only,  of 
the  effects  of  the  trader,  and  go  to  confirm  the  general  proposition^ 
that  the  substantial  distinction,  in  all  the  cases,  is,  between  the  as- 
sighment  of  all,  and  a  part  only. 

In  the  present  case,  the  assignment  was  of  all  the  partnership 
property,  including  goods,  notes,  and  demands  on  book ;  and  it  does 
not  appear,  that  the  respondents  had  any  separate  property,  except 
their  household  furniture.  If  not  actually  insolvent,  it  is  abun- 
dantly evident,  that  they  were  deeply  indebted  and  greatly  embar- 
rassed.  It  is  true,  the  goods  at  the  time  were  under  an  attachment, 
at  the  suit  of  a  creditor,  for  a  large  debt;  and  Smith,  the  assignee 
of  the  property,  for  the  purpose  of  removing  the  attachment,  execu- 
ted his  bond,  conditioned  to  pay  the  debt,  and  took  the  assignment 
to  indemnify  himself  for  that  and  certain  other  debts,  for  which  he 
had  previously  become  holden  as  surety.  But  this  circumstance, 
though  it  shows  that  the  security  was  given  under  the  pressure  of  le- 
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gal  process,  and  for  a  valuable  consideratton,  does  not  take  the  case 
out  of  the  general  rule. 

In  Butcher  r.  Easto^  Dong.  285,  where  a  trader,  being  arrested 
for  a  debt  by  one  of  hia  creditors,  executed  a  bill  of  sale  of  all  his 
effects  to  another  creditor,  to  whom  he  was  also  indebted,  as  securi- 
ty for  both  debts,  and  the  latter,  on  that  condition,  became  bail  for 
him,  and  he  obtained  his  discharge,  it  was  determined,  that  the  bill 
of  sale  was  fraudulent  and  an  act  of  bankruptcy.  So  in  Ncwiom  t. 
Chantkr,  7  East  138,  a  bill  of  sale  to  a  particular  creditor  of  ail  the 
effects  of  a  trader  was  held  to  be  an  act  of  bankruptcy,  notwith- 
standing it  was  given  by  the  trader,  when  under  arrest  at  the  suit 
of  the  particular  creditor,  for  a  just  debt  Lord  Ellsmborough 
said,  that  the  bill  of  sale  being  given  under  the  pressure  of  legal 
process  made  no  difference,  for  it  was  not  like  the  case  of  a  partial 
conveyance,  only,  of  a  trader's  property.  And  Lb  Blanc,  J.,  after 
referring  to  the  case  of  Butcher  v.  JEastOf  observed,  that  the  securi- 
ty being  given  to  the  particular  creditor,  at  a  time  when  he  held  the 
trader  under  arrest,  did  not  distinguish  the  case  from  the  general 
class  of  cases,  where  a  conveyance  of  a  trader's  effects  to  a  parties 
ular  creditor  had  been  uniformly  holden  to  be  an  act  of  bankruptcy. 

The  present  case  falls  within  the  principle  of  the  cases  just  cited ; 
for  in  this,  as  in  them,  though  the  assignment  was  made  under  the 
pressure  of  legal  process,  and  the  debts  secured  were  bona  Jide 
debts,  it  was  an  assignment  of  the  effects,  exceeding  in  value  the 
amount  of  the  debt  due  to  the  attaching  creditor  at  least  six  thoa- 
sand  dollars ;  and  though  it  embraced  all  the  debts  owing  by  the 
respondents,  in  its  provisions  for  payment  out  of  the  effecu,  a  pre- 
ference was  given  to  particular  creditors  and  classes  of  creditors,  to 
the  prejudice  of  other  creditors.  In  addition  to  the  evidence  of  a 
preference  appearing  upon  the  face  of  the  assignment.  Smith  testi- 
fies, that  the  respondents  would  not  consent  to  make  the  assignment, 
without  providing  for  the  payment  of  their  home  creditors  first. 
Here  is  direct  proof,  then,  that  one  leading  motive  was  to  give  a 
preference ;  and  all  the  facts  and  circumstances,  collateral  as  well 
as  odiers,  combine  to  bring  the  case,  in  all  pv ticulars,  folly  and 
clearly  within  the  principle  established  by  the  uniform  current  of 
judicial  determinations. 

But  in  my  judgment  the  case  also  comes  within  that  provision  in 
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the  secood  section  of  the  bankrupt  act,  which  declares  **  that  all 
fatore  payments,  securities,  conveyances,  or  transfers  of  property, 
or  agreements,  made  or  given  by  any  bankrupt  in  contemplation  of 
bankruptcy,  and  for  the  purpose  of  giving  any  creditor,  indorser, 
surety,  or  other  person,  any  preference  or  priority  over  the  general 
creditors  of  such  bankrupt,  and  all  other  payments,  securities,  con- 
veyances, or  transfers  of  property,  or  agreements,  made  or  given  by 
any  such  bankrupt,  in  contemplation  of  bankruptcy,  to  any  person 
or  perscMis  whatever,  not  being  a  hvnajide  creditor,  or  purchaser 
for  a  valuable  consideration,  without  notice,  shall  be  deemed  utter- 
ly void,  Und  a  fraud  upon  this  act."  Now,  if  immediate,  absolute 
bankruptcy  were  the  necessary  consequence  of  the  assignment  in 
this  case,  as  we  have  seen  it  was,  the  assignment  must  be  taken  to 
be  a  transfer  of  property  made  in  eontemplaiian  of  bankrvptcy,  as 
well  as  for  the  purpose  of  giving  a  preference,  since  every  man  must 
be  supposed  to  contemplate  or  intend  that,  which  is  the  necessary 
consequence  of  his  own  act ;  and  such  a  transfer,  when  made  to  a 
surety,  as  this  was,  is  expressly  declared,  by  the  provision  referred 
to,  to  be  a  fraud  upon  the  act 

It  is  insisted,  however,  that  admitting  the  assignment  to  have  been 
an  act  of  bankruptcy,  yet  having  been  made  more  than  two  months 
before  any  proceedings  in  bankruptcy  were  instituted,  the  respond* 
ents  are  protected  from  the  consequences  of  it  by  the  proviso  to  the 
clause  of  the  act  just  recited.  The  proviso  declares,  "  that  all  deal- 
ings and  transactions  by  and  with  any  bankrupt,  bona  fide  made 
and  entered  into  more  than  two  months  before  the  petition  filed 
against  him,  or  by  him,  shall  not  be  invalidated  or  affected  by  this 
act ;  provided,  that  the  other  party  to  any  such  dealings  or  transao- 
tions  had  no  notice  of  any  prior  act  of  bankruptcy,  or  of  the  inten* 
tion  of  the  bankrupt  to  take  the  benefit  of  this  act." 

It  is  very  manifest,  that  this  saving  provision  was  inserted,  not  fot 
the  sake  of  the  bankrupt,  but  for  the  sake  of  the  party  dealing  with 
him ;  and  such  a  construction  should  be  given  to  it,  as  will  effectu- 
ate the  legislative  intention  and  object,  without  at  the  same  time 
being  inconsistent  with,  the  apparent  sense  and  meaning.  It  cannot 
reasonably  be  taken  to  have  any  other  effect,  than  merely  to  give 
validity  to  a  transaction,  bona  Jide  entered  into  more  than  two 
months  before  the  filing  of  the  petition,  so  far  as  it  concerns  the 
80     ' 
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party  dealing  with  the  hankrapt  It  cannot  be  underalood  as  gi?iog 
any  protection  to  the  bankrupt  hiniaelf,  either  on  the  qoestion  of 
hankruptcy,  or  on  the  qoestion  of  his  right  to  a  discharge.  If  the 
transaction  be  fraudulent  on  his  part,  why  should  he  not  be  decreed 
a  bankrupt,  or  denied  a  discharge,  as  the  case  may  be,  though  the 
rights  of  the  other  party  under  the  transaction,  who  may  be  an  in^ 
■ocent  party,  should  remain  unaffected  t 

That  this  is  the  just  construction  is  evident  from  the  considera- 
tion, that  the  validity  of  the  transaction  is  made  to  depend  upon  the 
•onditioD,  that  the  party  dealing  with  the  bankrupt  "  had  no  noiiet 
of  any  prior  act  of  bankruptcy,  or  of  the  intention  of  the  bankrupt 
to  take  the  benefit  of  the  act"  The  object  was  to  protect  transao* 
tions,  on  the  part  of  a  creditor,  or  other  person,  done  in  the  com* 
mon  coarse  of  trade  and  business,  without  knowledge  of  any  act  ef 
bankruptcy,  or  of  any  proceeding  in  bankruptcy  being  in  contesa- 
plation.  But  where  the  transaction,  as  in  this  case,  is  a  general, 
sweeping  disposition  of  effects,  and  is,  itself,  unconnected  with 
other  circumstances,  a  substantive  and  complete  act  of  bankruptcy, 
equally  within  the  knowledge  of  both  parties,  the  case  is  not  within 
the  proviso. 
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In  tab  matter  of  Timothy  Rbbd. 

Aa  attaohiMiit  of  propertj  upon  «ietM  proeeM»  if  perfiactod  by  jodgBMOt  and 

lavy,  if  a  lien,  which  u  protected  by  the  banlurapt  act;i  end  it  ie  immaterial* 
.    whether  the  judgpieat  ii  recoTered  before,  pending,  or  afler,  the  proceediofi  in 
bankruptcy. 

And  where  the  property  of  a  bankrapt,  both  real  and  peraonal,  was  subject  to  aa 
attachment  npon  me$n€  proceae  at  the  time  he  filed  hia  petition  to  be  declared 
a  baakrapt,  it  waa  held  aa  ofajeetion  to  hia  diacharge,  that  he  oonaented,  that 
the  personal  property  might  be  aold  npon  the  ntttu  proceaa,  nnder  the  atatnte 
of  thia  atate,  or  that  he  confeased  jndgment  in  the  anit, — it  appearing  that  ths 
debt  waa  frona  ./l<2e,— or  that  he  executed  to  the  creditor  a  quitclaim  deed  of  hia 
interest  in  the  real  estate, — it  appearing,  that  the  real  eatate  waa  prevwnaly  in- 
cambered  by  mortgage  to  nearly  its  entire  value. 

This  was  an  application  by  Timothy  Reed,  a  bankrupt,  for  a  dis- 
charge. The  facts  in  the  case,  as  well  as  the  objections  filed  by  the 
opposing  creditors,  will  sufficiently  appear  from  the  opinion  deliv- 
ered by  the  court 

Prentiss,  J.  Three  objections  are  interposed  to  the  allowance 
of  a  discharge  to  the  bankrupt.  The  first  alleges  a  fraudulent  con- 
cealment of  property,  by  wilfully  omitting  to  insert  in  his  schedule 
several  articles  of  personal  property,  particularly  enumerated  and 
specified.  This  objection  requires  no  farther  notice,  than  to  say^ 
that  it  is  not  supported  by  the  proo6. 
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The  second  and  third  objections  may  be  considered  together ; 
the  one  alleging  tarious  frandolent  conveyances  and  transfers,  with- 
out any  adequate  or  valid  consideration,  to  certain  individuals  named 
in  the  objections,  of  real  and  personal  estate  to  a  large  amount, 
within  the  second  clause  of  the  second  section  of  the  bankrupt  act  ; 
the  other  alleging  the  giving  of  fraudulent  preforenoes  to  the  same 
persons,  by  the  conveyances  and  transfers  of  the  same  property, 
within  the  first  clause  of  the  same  section  of  the  act 

It  should  be  observed  here,  lor  the  sake  of  proper  discrimiDation 
and  distinctness,  that  much  of  the  testimony  taken  in  the  case, 
which,  by  the  by,  is  quite  voluminous  and  presents  a  variety  of  trans- 
actions, has  no  direct  application  to  any  of  the  questions  arising 
out  of  either  of  the  objections.  The  inquiry,  by  the  rules  and 
practice  of  the  court,  is  limited  to  such  transactions,  as  are  em- 
braced in  the  objections,  and  to  them  the  testimony  should,  reg- 
ularly and  properly,  have  been  confined.  At  any  rate,  all  beyond, 
if  not  wholly  irrelevant  to  the  matters  in  issue,  cannot  be  con- 
sidered as  having  any  other  purpose  or  effect,  than  the  general 
one,  to  show  the  state  and  condition  of  the  bankrupt's  affairs  at  the 
time  the  conveyances  and  transfers  were  made,  which  form  the 
litated  grounds  of  objection, 

Passing  by,  then,  such  of  the  testimcmy  as  appears  to  have  no  di- 
rect bearing  upon  the  objections,  the  material  facts,  necessary  to  be 
adverted  to,  are  these :  On  the  10th  of  January,  1842,  after  the 
bankrupt  law  was  passed,  but  before  it  went  into  operation,  the  sev- 
eral persons  mentioned  in  the  objections,  being  creditors  of  the 
bankrupt,  instituted  suits  on  their  respective  debts  and  attached  all 
t}ie  real  and  pergonal  estate  of  the  bankrupt,  being  the  same  estate 
alleged  in  the  objections  to  hav^  beep  copveyed  and  transferred  to 
them.  The  sqjte  Mf^re  instituted  for  the  joint  benefit  of  the  several 
attaching  creditors,  under  an  understanding,  that  the  avails  of  the 
property  attached  should  be  divided  among  them  in  proportion  to 
^beir  ^espeptive  debts ;  apd  without,  as  some  of  the  creditors  who 
have  been  examined  as  witpess^s  say,  t)ie  procurement  of  the  bank- 
rupt, or  aqy  concert  whatever  with  him.  The  personal  pr<^ertj, 
thus  attached,  consisted  of  horses,  cat^e,  sheep,  hay,  grain  and 
farming  utensils,  apd  was  sold  by  the  attaching  officer  at  public 
auction,  after  being  regularly  advertised,  on  the  twenty  seventh  of 
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Janaarj,  before  judgment,  with  the  conseot  of  the  bankrupt  and 
the  creditoiB,  in  writing ;  and  the  a?ails  of  the  property  flo  sold 
were  afterwards  iqpportioned  aopiig  the  several  creditors,  according 
to  the  understanding  existing  between  them,  judgments. being  ob- 
tained for  the  debts  in  suit  by  confession.  The  bankrupt,  on  ap- 
plication of  the  creditors,  quitclaimed  to  them  a]]  his  interest  in  the 
real  estate  attached,  consisting  of  an  equity  of  redemption»  worth, 
according  to  the  estimate  made,  about  9166. 

The  testimony  is  very  full  to  show,  that  the  attaching  creditors 
were  bona  fide  creditors  to  an  amount  greatly  exceeding  both  the  pro- 
ceeds of  the  personal  property  and  the  value  of  the  interest  in  the 
real  estate ;  and,  from  the  facts  proved,  there  can  be  no  donbt  of 
the  integrity  or  fairness  of  the  transactions,  considered  independent 
of  the  bankrupt  law,  although  the  creditors  thereby  obtained  a  pre- 
ference. Whether  the  transactions  constitute  such  a  preference  as 
the  law  forbids  is  the  question  which  remains  to  be  considered. 

As  the  bankrupt,  at  the  time  of  the  attachments,  was  deeply  in* 
solvent,  his  real  estate  being  incumbered  by  mortgages  to  a  heavy 
amount,  and  owing,  as  he  did,  other  debts  far  beyond  his  means  of 
payment,  the  case  would  be  a  clear  one  against  him,  if  there  were 
any  evidence  of  collusion  between  him  and  the  attaching  creditors, 
or  such  collusion  could  be  fairly  inferred  from  the  transactions  them- 
selves. But  instead  of  there  being  any  such  evidence,  or  any  such 
inference  being  allowable,  the  testimony  shows,  that  the  attachments 
were  wholly  and  exclusively  at  the  instance  of  the  creditors,  and 
that  the  proceeding  on  their  part  was  really  and  altogether  adverse. 
We  have  only  to  consider,  tlien,  the  nature  and  extent  of  the  right 
acquired  by  the  creditors  by  virtue  of  the  attachments,  and  the 
effect  of  the  bankrupt's  consent  to  the  sale  of  the  personal  property 
before  judgment,  and  of  his  quitclaim  of  his  interest  in  the  real  es* 
tate,  connected  with  the  fact  of  his  confessions  of  judgment  in  the 
suits. 

I  have  no  disposition  to  enter  into  any  farther  discussion  of  the 
question,  whether  an  attachment  is  a  lien  within  the  saving  clause 
of  the  bankrupt  act  That  question  has  been  already  sufficiently 
discussed  by  the  courts  of  the  United  States,  here  and  elsewhere, 
and  must  be  considered  as  settled,  in  this  district  at  least,  by  the 
pases  of  Downer  v,  Brackett,  5  Law  Reporter  992,  Haughian  v. 
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Emsii$,  5  Ltw  Reporttr  M5|  and  the  nitler  of  RifweU,  6  Law  Re- 
porter  898.  These  deeiaioofl  hare  been  followed  by  a  decisioD  of 
the  Bvpreme  eourt  of  this  itate,  to  the  same  effect,  made  in  l>eceni- 
ber  iMt,  but  not  yet  reported,  nd  by  a  eorreaponding  determhiatioii 
of  the  loprene  eoart  of  New  Hanpshire  in  the  ease  of  Kittridgt 
T.  Watrm^  7  Law  Reporter  77.  The  concarrence,  in  these  two 
stalesi  of  their  highest  courts,  upon  the  same  question,  ^con^xieed, 
as  the  court  in  each  sUte  is,  of  judges  of  large  eiperience,  sound 
judicial  discretion,  and  acknowledged  learning  and  abOity,  whose 
opinions  are  entitled  to  great  weight  upon  any  question,  and  es- 
pecially upon  one  depending  mainly  upon  local  law,  such  as  the  ne- 
tui«  and  effect  of  an  attachment,  would  seem  to  be  confinnatioD, 
quite  sufficient,  of  the  decision  first  made  upon  the  question  in  this 
court  and  afterwards  affirmed  in  the  circuit  court.  StiU,  however 
tmnecessary  or  uncalled  for  it  may  be,  I  will  adrert  in  a  rery  few 
words  to  one  or  two  isolated  points,  intending  by  no  means  to  go 
into  the  general  argument 

It  is  said,  that  an  attachment  is  a  conditional,  contingent  lien, 
dependent  on  the  judgment  in  the  action,  and,  being  thus  condition- 
al and  contingent,  it  is  not  a  lien  within  the  meaning  of  the  bank- 
rupt law.  It  is  true,  that  an  attachment  is  dependent  for  its  final 
affect  on  the  result  of  the  suit  and  other  proceedings  to  be  had ;  and 
so  far,  and  in  that  sense,  the  lien  is  conditional  and  contingent. 
But  it  is  not  on  that  account  any  the  less  an  absolute  and  fixed  lien. 
By  the  term  absokUe,  I  do  not  mean  that  ihe  lien  is  unconditional, 
but  that  it  is  complete  and  perfect,  as  a  lien,  during  its  continuance, 
as  much  so  as  a  lien  by  judgment,  or  any  other  lien.  It  is  created 
by  the  attachment,  and  derives  its  force  and  efficacy  fix)m  the  attacl^ 
meaL  It  exists  anterior  to,  distinct  Irom,  and  independent  of  the 
judgment,  and  is  for  the  express  and  specific  purpose  of  giving  to 
the  creditor  a  security  for  his  debt  in  advance  of  the  judgment  A 
judgment,  to  be  sure,  is  necessary,  to  enable  the  creditor  to  avail 
himself  of  the  benefit  of  the  lien,  and  so  is  an  execution ;  but  the 
lien  n  created  and  exists  anterior  to  either,  and  is  perfect  and  valid 
as  a  lien  or  security  ab  initio,  and  must  remain  so  until  the  creditor 
has  Cuied  to  obtain  judgment,  or  to  levy  his  execution  within  the 
timepreseribedbylaw,  or.the  judgment  is  satisfied  by  payment 
No  lien  whatevK  upon  property  b  an  absolute  indefeasible  hterest 
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in  tbe  propertj,  but  all  Hens  are  in  their  oatnre  defeasible.  A  mort* 
gage  is  a  conditional  lien,  or  seeurity,  defeasible  by  payment  So 
A  lien  by  hottimiry  is  in  the  highest  sense  conditional  and  contin- 
gent, being  dependent  for  its  effect  on  the  retnrn  of  tbe  ship.  If 
tbe  ship  return,  the  lien  becomes  effectaal ;  if  the  ship  fail  to  re- 
turn,  the  lien  is  ineffectual.  It  is  admitted  by  all,  that  the  lien  by 
bottomry  is  trithin  the  saving  provision  of  the  bankrupt  act ;  and 
yet  it  IS  not  only  conditional,  but  requires,  as  a  mortgage  also  does, 
the  aid  of  a  judicial  decree  and  process  to  enforce  it. 

In  the  matter  of  CooAr,  5  Law  Reporter  443,  a  distinction  is  as- 
sumed to  exist  between  the  case  of  a  lien  by  attachment  before 
judgment,  and  the  case  of  a  lien  by  attachment  after  judgment.  It 
is  there  held,  that,  where  judgment  has  been  obtained  before  the 
commencement  of  the  proceedings  in  bankruptcy,  the  lien  is  valid 
and  wholly  unaffected  by  the  bankruptcy.  But  bow  oan  that  be, 
unless  the  lien,  as  a  lien,  is  saved  by  the  act ;  and  if  it  be  saved,  it^ 
is  quite  immaterial,  whether  the  judgment  is  recovered  before,  pend- 
ing, or  after  the  proceedings  in  bankruptcy.  It  seems  to  be  sup- 
posed, and,  indeed,  is  distinctly  asserted  by  the  court,  that  by  the 
judgment  the  nature  of  the  lien  is  altered  and  changed,  so  that  the 
right  of  the  creditor  under  the  attachment,  from  being  conditional 
and  contingent,  becomes,  by  operation  of  the  judgment,  fixed  and 
absolute ;  that  is,  as  I  understand  it,  unconditional,  certain  and  set« 
tled«  Now  I  am  unable  to  see,  why  the  Hen  is  not  conditional  and 
contingent,  as  well  after  judgment,  as  before.  The  judgment,  it  is 
true,  ascertains  the  debt,  but  the  judgment  is  only  one  step  in  the 
proceedings.  The  lien  is  still  dependent,  for  ultimate  effect,  en 
another  and  farther  condition.  The  execution  must  be  taken  out 
and  levied  upon  the  property,  if  petsenal  estate,  wftbin  thkty  days, 
and  if  real  estate,  within  five  calendar  months,  after  judgment;  and 
unless  it  be  so  levied,  the  attachment  is  dissolved.  It  can  make  no 
Mference,  therefore,  that  judgment  has  been  recovered,  if  the  elM^ 
cation  is  liot  levied  before  the  filing  of  the  petition  in  bankri^oy; 
f<Mr  in  such  case  the  execution  upon  the  judgment  may  be  set  aside^ 
when  the  certificate  of  discharge  is  granted,  on  tite  applicsiion  <tf 
the  bankrupt  €X  the  assignee,  unless  the  attachmentf  of  iteelf)  irre- 
spective of  the  judgment,  is  held  to  be  a  lien,  which  is  saved  and 
protected  by  the  act.    If  the  attMhment  be  not  such  a  lien,  then 
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nothing  short  of  a  levy  of  the  execution  on  the  property  attached, 
before  the  filing  of  the  petition  in  bankruptcy,  would  gi? e  the  cred- 
itor any  absolute  or  ?alid  right ;  and  the  result  would  be,  that  the 
attachment  is  of  no  efficacy  whatever,  since  a  levy  of  execution, 
without  a  previous  attachment,  would  be  just  as  beneficial  to  the 
oreditor,  as  a  levy  with. 

But  all  the  reasoning  founded  on  the  assumed  conditionals  con- 
tingent nature  of  the  lien  by  attachment,  as  well  as  upon  the  premier* 
ty  being  merely  in  the  custody  of  the  law,  is  fully  answered^  as  it 
appears  to  me,  by  the  observations  of  the  court  in  the  case  of  Aud' 
Uy  V.  Habeif,  Cro.  Car.  148.  In  that  case  it  was  held,  that  goods 
taken  upon  an  extent  sued  out  upon  a  statute  staple,  before  the 
bankruptcy  of  the  debtor,  though  the  goods  are  not  delivered  to  the 
^editor  by  the  sheriff  upon  a  liberate  until  after  the  bankruptcy, 
may  be  held  by  the  creditor  against  the  commissioners  under  the 
bankruptcy.  The  court  said,  that  the  goods,  being  extended,  are 
quasi  in  cusiedia  legis,  so  as  the  debtor  has  not  any  power  to  give, 
sell,  or  dispose  of  them;  and  although  by  the  extent  the  creditor 
has  no  absolute  interest  or  property  in  them,  until  the  delivery  by 
the  liberate  on  appraisement,  and  at  the  return  of  the  writ  may  re- 
fuse them  for  being  overvalued,  yet  that  is  for  the  advantage  of  the 
creditor ;  for  they  are  as  goods  gaged  or  distrained,  which  cannot 
be  forfeited  by  outlawry,  or  taken  in  execution  firom  the  party  who 
has  them  in  gage«  or  by  way  of  distress,  without  payment  of  the 
money ;  for  the  goods  are  bound  by  the  teste  of  the  writ  of  extent 
or  execution  sued. 

Now  is  not  most  of  what  is  said  in  the  case  just  cited  applicable 
t#  en  attachment  7  By  the  extent  upon  a  statute  st^>le  the  goods 
are  seia^d  into  the  hands  of  the  king,  or,  in  other  words,  taken  into 
the  custody  of  the  law,  and  remain  in  that  state  until  there  is  an- 
other award  of  the  court,  viz.«  a  Kberaie,  which  is  a  conditional 
writ,  ordering  the  sheriff  to  cause  the  goods  to  be  af^aised,  and  to 
deliver  them  to  the  creditor,  if  he  will  accq>t  them  on  the  valuation, 
which  he  may  do,  or  not,  at  his  election.  The  extent  has  no  more 
absolute  operation  than  an  attachment,  and  each  is  dependent  for 
final  eflbct  on  after  proceedings.  Under  both,  the  goods  seized  are 
a  pledge  or  security  for  the  debt,  equally  perfect  and  ralid  in  the 
fiiwt  instance,  and  the  after  proceedings  have  relation  to  the  first 


Digitized  by  CjOOQIC 


DISTRICT  COURT,  1843.  641 

In  the  noatter  or  Reed. , 

seizure,  so  as  to  overreach  and  aroid  all  intermediate  claiins  by  oth- 
ers under  the  debtor. 

It  has  been  observed  by  a  learned  judge,  by  way  of  apology  for 
the  absence  of  English  authorities  on  the  subject,  that  since  the 
statute  21  Jac.  1,  c.  19,  the  question  as  to  the  effect  of  an  attach- 
ment  could  not  arise  in  England.  That  is  true,  because  it  was  pro- 
vided by  that  statute,  and  so  continued  until  a  very  recent  and  very 
material  modification  of  the  enactment,  that  creditors  having  their 
debts  secured  by  judgment,  statute,  or  recognizance,  or  having  made 
an  attachment  according  (o  the  custom  of  London,  where  no  execu- 
tion or  extent  is  served  or  executed  before  the  debtor  became  bank- 
rupt, shall  not  be  relieved  for  more  than  a  rateable  part  of  their  just 
debt,  fiut  how  did  the  law  stand  before  that  statute  ?  That  is  a  ma* 
terial  inquiry.  It  has  been  supposed,  that  there  is  no  authority  to  an- 
swer this  inquiry ;  but  that  seems  to  be  a  mistake.  In  the  case  of  Aud- 
ley  V.  Halsey,  already  cited,  the  court  referred  to  the  provision  in  the 
statute  21  Jac.  1,  and  said  that  the  provision  proved,  that  afler  the 
bankrupt  act  of  the  13  Eliz.  c.  7,  until  the  statute  of  James,  the 
eoromissioners  in  bankruptcy  had  no  power  to  meddle  with  goods 
taken  upon  a  foreign  attachment ;  yet,  added  the  court,  the  goods 
are  but  as  a  pledge  to  draw  the  party  to  answer,  and  if  he  appear, 
the  foreign  attachment  is  discharged.  What  was  this  but  saying, 
that,  independent  of  the  provision  of  the  statute  of  James,  the  right 
acquired  by  a  creditor  under  a  foreign  attachment,  though  condi- 
tional and  contingent  in  the  fullest  sense,  would  remain  valid  and 
effectual,  notwithstanding  the  bankruptcy  of  the  defendant,  ^^ow 
it  is  worthy  of  special  notice,  that  our  bankrupt  act  is  not  onijT^ 
out  any  such  provision  as  that  of  the  statute  of  21  Jac.  1,  but  ex- 
pressly and  positively  saves  and  preserves  all  liens,  mortgages,  and 
other  securities  on  property,  real  or  personal,  which  are  valid  by 
the  laws  of  the  respective  states. 

But  it  is  said,  that,  where  the  bankruptcy  of  the  debtor  intervenes 
after  an  attachment,  and  while  the  suit  is  pending,  followed  by  a 
certificate  of  discharge,  no  judgment  can  be  recovered  in  the  suit, 
so  as  to  give  effect  to  the  lien ;  because  the  act  makes  the  certificate 
of  discharge  a  discharge  of  the  debt.  This,  in  my  opinion,  to  use 
a  scholastic  phrase,  is  begging  the  question.  Whether  the  certificate 
is  a  bar  to  a  recovery  of  judgment  depends  upon  the  decision  of  a 
81 
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preTioos  question,  whether  the  attachment  is  a  lien,  or  secarily,  valid 
by  the  laws  of  the  state,  and  so  within  the  saving  provision  of  the 
act?  If  it  be  sach  a  lien,  or  security,  then,  by  the  very  words  of 
the  provision,  the  certificate  of  discharge  cannot  in  any  way  annul, 
destroy,  or  impair  it  It  is  excepted  firom  the  operation  of  the  cer- 
tificate, like  a  mortgage,  or  any  other  lien  or  security,  which  is 
saved  ;  and  a  judgment,  or  whatever  else  may  be  necessary  to  give 
effect  to  the  lien,  may  be  had  of  course. 

The  act  declares,  in  general  terms,  that  the  discharge  and  certifi- 
cate shall  "  be  deemed  a  full  and  complete  discharge  of  all  debts, 
•contracts,  and  other  engagements  of  the  bankrupt,  which  are  prove- 
abie  under  the  act,  and  shall  and  may  be  pleaded  as  a  full  and  com* 
plete  bar  to  all  suits  brought  in  any  court  of  judicature  whatever." 
It  is  to  be  observedy  that  the  act  makes  the  certificate  of  discharge, 
not  a  discharge  of  the  person  of  the  bankrupt  merely,  but  a  dis- 
charge of  the  debt  itself,  and  declares,  that  it  may  be  pleaded  as  a 
full  and  complete  .bar  to  all  suits  whatever.  Upon  the  words  of  the 
act  there  is  no  foundation  for  a  distinction  between  a  suit  in  rem 
and  a  suit  tn  personam.  Taking  the  provision  by  hself,  and  giving 
it  a  literal  effect,  there  could  be  no  remedy,  even  upon  a  mortgage ; 
for  if  the  debt,  which  is  the  principal,  is  extinguished,  or  discharged, 
all  remedy  upon  the  mortgage,  which  is  the  incident,  is  discharged 
and  gone  also.  But  we  are  to  look  to  all  parts  of  the  act,  and  give 
it  such  a  construction,  as  the  whole,  taken  together,  appears  to 
require^  On  recurring  to  other  clauses,  we  find  it  provided,  not 
only  that  the  certificate  of  discharge  shall  not  annul,  destroy,  or  im- 
pair^ay  lien,  mortgage,  or  other  security  on  property,  but  that  it 
shall  not  extend  to  trust  or  fiduciary  debts,  or  release  or  discharge 
any  partner,  joint  contractor,  indorser,  or  surety,  liable  for  the  same 
debt.  Thus,  in  these  several  particulars,  the  provision  prescribing 
the  general  effect  of  the  certificate  of  discharge  is  necessarily  quali- 
fied and  restrained  by  other  distinct  saving  provisions  of  the  act. 
It  is  admitted  by  all,  as  it  must  be,  that  the  provision  is  so  far  quali- 
£ed  and  restrained,  that  a  judgment  in  an  action  in  rem  upon  a 
mortgage,  or  in  an  action  in  personam  upon  a  trust  or  fiduciary  debt, 
though  both  debts  are  proveable  under  the  act,  may  be  recovered, 
notwithstanding  the  discharge  and  certificate ;  and  why  may  it  not 
btt  so  in  the  case  of  a  lien  by  attachment?    The  form  of  the  pro* 
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eeeding,  whether  in  rem  or  t»  personam,  is  immaterial ;  the  8ob« 
stance  is  the  thing  to  be  regarded.  If  the  whole  object  and  operi^ 
tion  of  the  judgment  is  merely  to  enforce  the  lien,  and  gire  the  cred* 
iior  the  benefit  of  the  property  attached,  and  nothing  more,  the 
proceeding,  though  in  form  inpersancaUf  is  in  substance  and  effect 
a  proceeding  in  rem. 

But  it  is  unnecessary  to  pursue  the  subject  farther ;  for  the  whole 
matter,  after  all  that  may  be  said,  lies  within  very  narrow  limits,  and 
may  be  summed  up  in  a  rery  few  words.  If  an  attachment  is  a  lien, 
Talid  by  the  laws  of  the  state,  and  so  excepted  out  of  the  bankrupt 
act,  the  act  has  no  operation  upon  it  Existing  under  and  by  virtue  of 
the  state  laws,  and  being  unaffected  by  the  bankrupt  law,  it  must 
hsTe  such  validity  and  effect,  as  the  state  laws  give  it ;  and  the  pron* 
ceedings  in  the  suit  must  necessarily  be  the  same,  ^uoad  koe^  as 
though  no  bankruptcy  had  occurred,  or  no  bankrupt  law  were  in 
existence.  On  the  other  hand,  if  the  attachment  be  not  a  lien 
within  the  saving  clause  of  the  act,  then  the  decree  of  bankruptcy, 
ipso  facto f  avoids  it  in  all  cases  whatever,  including  cases  both  of 
tort  and  contract,  where  the  claim  is  not  proveable  under  the  act, 
as  well  as  where  it  is ;  and  the  property  attached,  by  force  and  from 
the  time  of  the  decree,  before  a  certificate  of  discharge  is  or  ean  be 
obtained,  passes,  freed  from  the  attachment,  with  the  other  property 
of  the  bankrupt,  to  and  vests  in  the  assignee.  We  are  inevitably 
driven  to  one  or  the  other  of  these  oonclusions ;  for  there  is  no  mid- 
dle ground,  that  can  be  taken  and  sustained,  in  my  opinion,  by  any 
sound  argument  or  just  legal  reasoning.  The  latter  conclusion,  I 
<am  quite  sure,  will  never  be  adopted  or  held  as  the  established  law. 

Considering,  then,  the  attachment  as  valid  and  efiectual  to  hold 
the  property  attached,  the  only  question  is,  there  being  no  collusion 
between  the  bankrupt  and  attaching  creditor,  is  the  case  in  any  way 
affected  by  the  consent  of  the  bankrupt  to  the  sale  of  the  personal 
property  before  judgment,  his  quitclaim  of  his  interest  in  the  real 
estate,  or  his  confessions  of  judgment  in  the  suits  ?  In  England,  as 
property  cannot  be  taken  before  judgment,  and  an  executi<m  is  the 
first  process,  by  which  it  can  be  seized,  the  giving  a  warrant  of  at- 
torney, without  pressure,  to  a  creditor,  with  power  to  issue  immediate 
execution,  if  done  in  contemplation  of  bankruptcy,  is  held  to  be  a 
fraudulent  preference  on  the  part  of  the  debtor.    Here  a  voluntary 
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copfeaMon  of  iodgme&t,  oader  liniltf  eirouvMUiiceSy  wtthoiit  an 
advene  antecedent  atUchment,  would  andoabtelj  have  the  same 
efiect  Bat  aa  property,  here,  niay  be  taken  by  atUchment  befiofe 
judgment,  where  it  is  ao  taken,  as  it  was  in  this  caaet  I  think  the 
principle  does  not  apply. 

And  certainly,  the  voiantary  consent  to  the  aak  of  propertj  at- 
tached, before  judgment,  ought  not  to  be  viewed  in  a  more  un&vor- 
abe  light,  than  the  voluntary  coiifi»sion  of  judgment,  with  the  right 
to  take  the  property  attached  immediaiely  in  ezecutioo.  The  pr9p- 
erty  in  the  present  case  being  bound  by  the  attaclMDenta,  it  oanaot 
be  of  any  importance,  whether  it  was  sold  under  the  attachments 
before  judgment,  or  on  execution,  aftn  the  judgments  were  ob- 
tained By  the  law  of  this  state,  goods  and  chatlels  attached  on 
nusne  process  msy  be  sold  by  the  attaching  officer,  with  the  oonseot, 
in  writing,  of  the  debtor  and  the  attaching  creditoia^  be/ore  j^df^ 
ment,  in  the  same  manner  that  property  may  be  sold  on  exeoiitioB. 
Indeed,  the  property  in  this  case  being  of  such  a  description,  that 
it  could  not  be  kept  without  expense,  the  csediiocs  might,  under 
another  provision  of  the  state  law,  have  compelled  a  aats  of  the 
property  before  judgment,  agains  tthe  will  of  tlm  bankmpt  At  any 
rate,  as  the  sale  was  a  regular*  legdly  authorized  proceeding,  gi«ng 
the  creditors  no  undue  iidvantage,  or  any  greater  ri^  than  they 
dready  po^sessed^  and  was  beneficial  to  all  parties,  working  na  inr 
jary  to  any  one,  it  is  difficult  to  see,  how  the  bankrupt's  consent  to 
it  can,  oql  any  principle,  any  more  than*  hisconiessioneof  jm^jment, 
affect  his  right  to  a  discharge. 

As  to  the  quitclaim  to.  the  attaching  oreditora  of  aU  the  real  es- 
tate attached,  it  appears,  as  we  have  before  seen,  that  tibe  interest  of 
the  bankrupt  ia  the  estate  consisted  of  an  equity  of  redea^ptioA, 
worth  at  the  moot  only  $186.  It  may  be  very  questaoiiablo,  wheth^ 
er,  the  estate  being  incumbered  to  so  large  an  amount,  approaching 
so  very  oqar  to  its  actual  value,  the  equity  of  redemption  could  have 
been  sold  for  any  amount  But,  however  that  may  be,  the  crsdiP 
tors,  by  their  attachments,  had  secured  to  themsehes^aH  the  right  apd 
interest  tfae  bankrupt  had  in  the  estate ;  and  if  he  had  not  quitclaimed 
his  interest  to  them,  they  might  have  gone  on  and  sat  it  off  upoft 
execution.  The  quitclaim  was  given  on  application  of  the  ere^ 
tors,  probably  with  a  view  of  saving  cosM  and  eipensp ;  apd  by  if 
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I  the  interest  in  the  estate  was  transferred  to  them  in  the  form  of  eon- 

i  TejanceSy  instead  of  being  transferred,  as  it  would  or  might  hare 

I,  been,  by  lery  and  appraisment  on  writs  of  execntion.    The  credi- 

^  tors  obtained  nothing  more,  than  what  thej  had  a  right  to  onder 

their  attachments ;  and  what  they  obtained  the  bankrupt  could  not 
,  hare  deprived  them  of,  if  he  had  been  disposed  to  do  so.    I  see 

,  nothing  in  this  transaction,  any  more  than  in  that  of  giving  con- 

sent to  the  sale  of  the  personal  property,  that  amounts  to  a  fraudu« 
lent  preference  on  the  part  of  the  bankrupt ;  and  the  result  of  the 
whole  is,  that,  none  of  the  objections  being  sustained,  they  must  be 
overruled  and  a  discharge  granted. 
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ACCORD  AND  SATISFACTION. 
Ik  The  doetriiM,  that  the  receiTiiig  a  part  of  a  debt  due,  mder  aa  agreenoni 
that  the  same  shall  be  in  full  satiifactioo,  is  no  bar  to  an  aetion  to  reeoTsr  the 
balance,  does  not  apply  to  any  cases,  eieepc  where  the  plaintiff's  claim  is  for 
a  fixed  and  liqoidated  amonnt,  or  where  the  sum  dee  conkl  be  ascertained  by 
mere  arithmetical  calenlation.    MeDmUU  r.  Lapkitm  it  al.,  8S2. 

2i  But  when  a  party  makes  an  ofibr  of  a  certain  sam  to  settle  a  claim}  When  the 
turn  in  controyersy  is  open  and  nnliqvidated,  and  attaches  to  his  ofcr  the  condi- 
tion, that  the  same,  if  taken  at  all,  mast  be  reoeired  imfM,  or  in  $atitfdetiont 
of  the  claim  in  dispnte,  and  the  other  party  receives  the  money,  he  takes  it 
svbject  to  the  condition  attached  to  it,  and  it  will  operate  as  an  accord  and  sat- 
isfaction, eyen  thongh  the  party,  at  the  time  of  receiying  the  money,  declare^ 
that  he  will  not  receive  it  in  that  manner,  but  only  in  part  satisfaction  of  his 
debt,  so  iar  as  it  will  extend.    Ib% 

5.  The  purchaser  of  mortgaged  prsmises^  who  is  made  defendant  in  aa  action  of 
^eotment  foonded  apon  the  mortgage,  mnit  pay,  in  order  to  relieve  the  land 
from  the  incnmbrance,  the  snm  dne  in  equity  upon  the  mortgage,— -which  will 
be  the  principal  and  interest  of  the  mortgage  debt,  deducting  such  payments  as 
may  have  been  made,  and  any  sums  which  the  plaintiff  may  have  received,  aa 
rents  and  profits  of  the  mortgaged  estate,    lb. 

4.  And  where  the  defendant  in  such  suit  claims,  that  the  sam  doe  upon  the  mort* 
gage  is  onceriatn  and  unliquidated,  and  that  he  offered  to  the  plabtiff  a  certain 
snm,  with  a  condition  attached  to  the  offer,  tha\,  if  the  plaintiff  received  the 
money,  it  must  be  in  fall  satisfaction  of  the  mortgago  debt,  and  that  the  plain- 
tiff accepted  the  money  so  offered,  the  defendant  ia  entitled  to  prove,  Ibr  the' 
purpose  of  showing  that  the  snm  due  was  really  uncertain  and  unlkinidated^ 
that  the  plaintiff,  previous  to  the  eommenoement  of  the  suit*  had  been  in  pos- 
sion  of  a  portion  of  the  mortgaged  premises,  and  so  was  liable  to  account  ibr 
the  rents  and  profits.     /(. 

6.  The  case  of  MUUr  v.  Boldm^  16  Vt  387,  explamed.    lb. 

9%  If  a  debtor  tender  to  his  creditor  a  sum  of  money,  in  fiiU  Ibr  all  1^  elaims« 
which  the  creditor  may  have  against  him  upon  account,  and  the  erediter  n* 
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eeWe  the  numey,  protestbg  that  it  U  not  ■affieimt,  but  ■ayiog  that  he  will  take 
it  and  paaa  it  to  the  debtor*i  credit  upon  the  acooimt,  and  the  deblerdo  not  ex- 
pren  any  diisent  to  this  coarae,  the  acceptance  of  the  tender  will  be  held  do 
bar  to  the  preditor'i  right  to  recover  atch  aam  aa  may  be  Ibond  dne  to  him,  ex- 
ceeding the  amount  of  the  tender.    Guuetl  t.  ^mlavrr,  S48. 

ACCOUNT. 

1.  The  defendant  entered  into  a  contract  with  A.  in  writing,  not  vnder  neal,  by 
which  he  i^reed  *'  to  let "  to  A.  a  certain  farm,  to  eonmence  on  the  firat  of 
AprU,  1842,  and  continae  from  year  to  year  for  the  term  of  five  jean,  or  no 
long  at  the  parties  ahoold  agree  and  be  saliafied,  reaerring  to  either  party  the 
right  to  terminate  the  contract  by  giving  one  month's  notice  m  writing, — the 
prodnce  of  the  farm  **  to  be  equally  divided  by  we^t,  or  measare,  between 
the  parriee;*'^JSMd,  that  alihoagh  tfaia  gave  to  A.  an  intweat  in  the  land,  and 
a  rig  hi  to  oceopy  it  witiioaC  OMleatnilon  fron  the  delendant,  while  be  eoo- 
tinaed  in  the  peribrmance  of  the  oootraot,  yet  that  it  did  not  oooatitate  m 
lease  of  the  farm,  but  that  A.  was  a  f¥a$i  tenant  at  will,  while  the  contract 
continued  in  force,  and  that  the  deAmdant  and  A.  were  tenants  In  ooaaaion 
ef  the  growing  eropa,  and  of  the  produce  of  the  farm  before  aaveruBce. 
Aiktn  d  el.  t.  Smiih,  178. 

9.  B$ldt  alsO)  that  the  Interest  of  A.  in  the  growing  crops,  befiire  seTeranoe, 
was  assignable,  and  that  the  plaintiff,  having  received  from  A.  a  legal  as- 
signment  of  his  interest,  became  tenant  in  common  with  the  deftndant,  in 
plaee  of  A.,  and  might  sostain  an  action  of  account  against  the  defendant, 
to  recover  his  just  proportion.    lb. 

S.  Heldy  also,  that  the  right  of  the  plaintiff  to  sustain  such  action  was  not 
affected  by  the  fact,  that  the  deibadant,  subsequent  to  the  aasi^asent  from 
A.  to  the  plaiiitiff,  had  oanaed  an  nndivided  half  of  the  produce  of  the 
Ihrm  to  be  attached  and  fold  upon  execution  aa  the  property  of  A.,  and  had 
himself  beceme  the  pnrehaser  at  the  aheriff  *s  sale.^  H, 

4.  The  ease  of  Bmrd  v.  DarHng  H  ol.,  14  Vt.  814, 16  Vt.  877,  examined,  and 
the  correctness  of  the  decision  questioned,  by  Bxrhxtt,  J.    lb. 

5.  Evidence,  in  an  action  of  account,  that  the  plaintiff,  being  tenant  in  com- 
mon with  the  defendant  of  personal  property,  of  which  the  defendant  had 
obtained  the  possession,  told  the  defendant  to  return  the  property,  or  pay 
fbr  it,  or  he  would  sue  him,  and  that  the  defendant  denied,  that  the  plain- 
tiff had  any  right  to  the  property,  was  held  sufficient  to  susuin  the  issue, 
upon  the  part  of  the  plaintiff,  upon  a  plea,  alleging  the  want  of  a  speeia] 
demand  upon  the  plaintiff  to  render  his  account,  before  action  brought    Id. 

6.  The  auditor,  in  an  action  of  account,  has  no  authority  to  audit  the  book 
accounts  of  the  parties ;  and  if  the  parties  present  their  book  accounts  be- 
fore  him,  it  will  be  considered,  so  Ihr,  a  submission  to  his  de^nen  as  an 
arbitrator,  and  any  deoisloM,  which  he  may  make  thereee,  will  be  held 
final.    Jb. 
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7.  In  an  uttion  of  aceooat  between  partnen,  the  plaintiff  »  only  entitled  to 
recover  for  a  balanoe  doe  him  on  the  adjoetment  of  all  the  partnership  deal- 
ings.    Warrm  t.  Wheeloek^  ExW^  323. 

8u  Book  Account  10. 


ACTION. 

1.  Courts  of  justice  will  not  sustain  actions  in  regard  to  contracts,  which  haye 
for  their  object  the  violation  of  law,  nor  for  property  intended  or  designed 
to  be  used  for  such  purpose.  .  Spalding  v.  Prnton,  9. 

2.  Where  a  large  number  of  pieces  of  German  silver,  of  the  preefsc  «iee  had 
thickness  of  Mexican  dollars,  and  made  In  that  form  for  the  purpose  of 
being  stamped  and  milled  into  counterfeit  coin  of  that  description,  were 
taken  by  the  sheriff  from  a  person  who  was  carrying  them  at  the  time  to 
a  place  of  manufacture  for  the  purpose  of  having  them  finished,  so  that  he 
could  put  them  in  circulation  as  genuine  coin,  and  were  detained,  under 
the  direction  of  the  prosecuting  officer,  to  be  used  as  evidenoe  against  the 
person  from  whom  they  were  taken,  and  also  for  the  purpose  of  prevent- 
ing their  circulation,  it  was  held,  that  the  owner  of  them,  in  the  absence 
of  evidence  that  they  were  put  in  that  form  without  bur  tiMA.  !c/<ge,  or 
against  his  consent,  could  not  sustain  trover  against  the  sheriflT  therefor.  Jb, 

3.  An  action  of  covenant  &r  rent  reserved  in  a  lease,  brought  by  the  lessor 
against  the  assignee  of  the  lessee,  although  local  at  common  law,  is  not  so 
in  this  state,— the  common  law  having,  in  this  respect,  been  superseded  by 
the  statute  of  this  state,  which  directs  where  suits  shall  be  brought.  ITni- 
vtniiy  of  VI.  v.  Jbtlyn^  52. 

4.  Under  the  Revised  Statutes,  chap.  48,  sec.  10,  which  provides,  that  **  actions  of 
trespass  and  trespass  on  the  case,  for  damages  done  to  real  or  personal  estate," 
shall  survive,  an  action  of  trespass  on  the  case  against  a  sheriff,  for  the  default 
of  his  deputy,  in  not  keeping  property  attached  upon  mesne  process  and  not  de- 
livering it  to  the  officer  hoTdmg  the  execution  obtained  in  the  suit,  will  survive. 
Dana,  Jtdm*r,  v.  Lull,  888. 

5.  The  case  of  AdnCr  of  Barrett  v.  Copeland,  20  Vt.  244,  considered  and  ex- 
plained,   lb, 

6.  The  plaintiff  made  certain  advances  for  the  defendant,  and  received  from  him  a 
bill  of  sale  of  certain  butter  and  cheese,  under  an  agreement,  that  if  a  draft, 
which  the  defendant  drew  to  reimburse  the  plaintiff  for  hb  advances,  were  not 
duly  paid,  the  plaintiff  might  consign  the  butter  and  cheese  to  certam  commis- 
sion merchants  in  Boston,  for  sale.  The  draft  not  being  paid,  the  property  was 
consigned  by  the  plaintiff  to  the  commission  merchants  named,  and  was  sold 
by  them  for  less  than  the  amount  doe  to  the  plaintiff;  and  the  plaintiff  there- 
upon brought  this  suit  to  recover  the  balance  doe  him.  JBcM,  that  the  plain- 
tiff *s  light  of  recovery  did  not  depend  upon  whether  the  defendant  had»  or 
had  not,  a  remedy  against  the  commission  merchants,  for  any  nnfiiithfufaieas  on 
their  part,  and  that  the  determinuig  that  question  was  unimportant;  but  that 
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inftraetioDf  to  tiM  jory,  giTm  in  rapijr  to  fSMtnot  pst  by  tlmn,  Unl  te  da- 
feadaat  bid  «  rigbl  of  acUon  agaknt  tho  eommMnon  BMrehaBti,  in  dio  Bune  of 
tbe  plaintiff,  for  tho  defondant*!  bonofit,  and  tfiat  ho  bad  also  a  romodyby  init 
in  hit  own  namo,  providod  he  waa  tho  geneial  ownor  of  tho  property,  woro  not 
orrooooiia.    Ltrngdon  t.  Burrill,  466. 

7.  Tho  plaintiff  leaaed  a  iloop  to  E.»  with  an  agreeinent  between  them,  that  E. 
■hoald  do  tnch  freiKhting  aa  tbe  plaintiff  mif  bt  deeire,  and  the  amoont  eboald 
bo  applied  apon  aecoont  between  them.  £.  leaaed  the  tloop  to  tbe  defendants 
Snbeequently  tbe  plaintiff,  being  ignorant  that  tbe  defendant  bad  any  inteieat 
in  the  iloop,  gaye  £.  an  oider  apon  a  third  penon,  for  Inmber  and  diroeled 
him  to  transport  it  to  WhitebalL  E.  delivered  the  order  to  tbe  defendant,  and 
he  perfamed  tbe  eerviee.  Tbe  defendant  did  not  eall  apon  the  plaimaff  for 
payment  for  tbe  freighting,  nor  make  any  chaige  lor  it  to  the  plaintiff,  nor  did 
the  plaintiff  know,  that  it  waa  performed  by  the  defendant,  nntil  the  flaintiff 
bad  given  credit  to  £.  and  bad  settled  with  him  therelbr.  HcU,  that  the  do- 
Ihndant  eonid  not  afterwards  reoover  of  the  plaintiff  lor  tbe  freighting.  To- 
kuu  T.  Blinn,  044. 

8.  An  action  cannot  be  aa^aioed  sgainst  one  who  is  a  mere  depenitary  of  meney , 
nnless  bis  sitaation  bare  been  changed  llrom  that  of  a  dopooitary  to  that  of  n 
debtor,  either  by  a  wrongftil  refnaal  to  pay  the  money  apon  proper  ntpiuXt  or 
by  a  wrongful  appropriation  of  it.    Jackman  r.  Pariridgip  608. 

9.  The  president  and  professors  oCa  literary  mstitntieB  were  to  have  ail  tbe  tajtion 
money  received,  and  agreed  that  it  sboald  be  divided  between  them  neoording 
lo  certain  specified  rateo  and  proportmno;  and  it  was  also  agreed,  that  all  the 
money  collected  shoold  be  delivered  to  a  depontary,  or  treasnrer,  and  that  tbe 
interest  of  tbe  members  m  the  fond,  when  so  in  deposite,  sbonld  be  distinet  and 
several  interesCs,  and  not  to  any  extent  or  pnrpose  joint  interests;  and  tbe  de- 
positary had  no  right  to  make  any  investment  of  the  fond,  either  lor  the  benefit 
of  the  members,  or  for  his  sole  benefit,  nor  were  there  any  chargea  npon  the 
Innd,  in  h'ls  hands,  in  the  adjostment  of  which  there  might  be  a  ^?ommon  inter- 
est JSddt  that  the  effect  of  the  agreement  waa,  when  tho  money  was  depev- 
ited,  to  sever  the  previous  joint  interest  of  the  parties,  and  to  vest  in  eiMch 
member  the  right  to  demand  bis  several  share  from  tbe  depositary.    16. 

Sm  CovTiucT  1,  9, 2d-32;  PARTKxasHip  9;  Pbacticc  5. 

ACTION  ON  THE  CASE. 

1.  When  one  party  snstaiDs  an  injury  by  the  culpable  miseoDdnct,  or  negli- 
gence, of  another,  tbe  party  injured  may  recover  compensation  for  it  by  aa 
action  on  the  ease.    Skddon  v.  Fairfax,  102. 

%  Where  several  towns,  including  tho  towns  of  8.  and  F.,  entered  into  a 
mutual  arrangement  for  supporting  together  their  respective  paapen  open 
a  Am  parehased  by  them  for  that  purpose  in  the  town  of  B^  and,  during 
the  continaanee  of  the  arrangement,  tho  town  of  F.  sent  to  tbe  farm,  to  bo 
supported  there,  a  pauper,  with  bis  Ikmily,  who  had  become  legally  cbarys- 
able  to  F.y  but  who  bad  no  legal  settlenant  in  tho  state»aad  tbe  towns  sub. 
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atqmntljt  by  nataal  coMeati  tMmiaaUd  the  trrangmMOt  beiwMB  them, 
and  the  town  oTF.  whoiij  aegleeted  to  remove  from  8.  the  peopen  eo  lenC 
by  them  to  8.,  and  the  paapen  remained  in  8.  after  the  termination  of  tiie 
arrangementf  and  were  snpported  by  that  town,  it  waa  held,  that  8.  might 
reeover  againit  F^  for  the  expenaet  so  ineurred^  by  an  action  of  IreapMS 
on  the  caae.    Ib» 

3.  And  it  wee  held,  that  tbie  caae  differed  from  the  eatee  of  AldricK  ▼.  lAnr 
dfmdtrry,  6  Vt.  441,  and  ChgtUton  y.  Miner  it  al.j  8  Vt.  209,  in  this  material 
respect,  that  whereas  in  Chose  cases  the  individuals  claiming  to  recover 
firom  the  towns  were  under  no  obligation  to  have  supported  the  paupers,  in 
this  case,  the  town  of  8.  was  obliged,  by  statute,  to  support  the  paupers, 
who  were  within  their  limits  and  in  need  of  relief.    Ib» 

4  And  it  was  also  held,  that  the  case  of  PtUruy  v.  DumfiurMioHf  12  Vt.  370| 
was  not  an  authority  against  the  plaintiffs  in  this  case,  for  the  reason,  that 
it  could  not  be  supposed  that  the  court  intended  to  decide,  that  the  plain- 
tiffii  in  that  case  were  without  remedy,  but  that  the  proper  remedy^  as  the 
law  then  stood,  when  an  order  of  removal  was  reversed,  was,  as  under  the 
English  statute,  for  two  justices  to  make  a  special  order,  reciting  the  pro- 
ceedings, for  the  return  of  the  pauper  to  the  place  from  which  he  had  been 
sent.  [But  this  matter  is  now  provided  for  by  statute.  Rev.  8t.  c,  16| 
sec.  10.]   lb. 

6.  In  an  action  of  trespass  on  the  case,  brought  to  recover  for  an  alleged  in* 
jury  to  the  plaintiff's  reversionary  interest  in  land,  the  defendsnts  may 
prove  in  justification,  under  the  general  issue,  that  the  acts  complained  of 
were  committed  by  them  in  their  official  capacity  as  selectmen  of  the  towni 
in  building  a  highwsy,  which  had  been  laid  out  by  their  predecessors  io 
office  across  the  plaintiff's  land.    Xiddtr  v.  Jenniion  €t  oi.,  108. 

6.  If  a  dog  be  aocnstomed  to  bite,  his  owner,  or  keeper,  who  is  aware  of  his 
vicious  habit  and  suffers  him  to  go  at  large,  is  liable  for  any  injury  com- 
mitted by  him.   MavMk  v.  Jomu,  378. 

Mfu  AeTiov  5,6;  Hiohwats  2, 5,  II,  18. 

ADVERSE  POSSESSION. 

1.  The  statute  of  this  state ,  which  declares  conveyances  void  by  reuon  of 
adverse  possession.  Is  simply  In  affirmance  of  the  common  law ;  and  the 
decisions  at  common  law  are  applicable  under  it  The  conveyance  is  only 
void  as  to  the  person  holding  adversely  at  the  time  of  the  conveyance,  and 
thoee  who  subsequently  come  in  under  him ;  and  as  to  all  others  it  is  valid. 
And  even  as  againat  the  person  in  adverse  possession  at  the  time  of  the 
conveyance,  the  conveyance  is  so  tfkr  good  between  tbe  parties,  that  a  re- 
covery of  the  premises  in  the  name  of  the  grantor,  or  lessor,  will  enure  to 
the  benefit'  of  the  grantee,  or  lessee.  BiirNXTT,  J.  Uhivertiiy  of  Vt.  v. 
/oifyn,  62. 

2.  A  eoatmct  for  the  sale  of  raal  estate,  of  which  a  third  perion  is  in  adverM  pos- 
a,  isnoteomipt,  asegain«tthepoliey«r  bw,  nor  ■  it  pnrfiibited  by  the 
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•tatott.  The  oSect  of  the  tUitnte  ki  munHy  to  fvorent  the  tranifer  of  fhe  legal 
tUW  of  kiuly  which  ie  in  the  poMOMioii  of  a  third  penon,  claimiBg  adTeraely  to 
the  grantor.  EdvfanU  r.  Farkhurgl^  472. 
3.  Bat  a  deed  of  land,  executed  while  a  third  person  is  in  posseesion,  adverse  to 
the  grantor,  oonveys  to  the  grantee  an  eqnitahle  title  to  the  land ;  and  if  be 
eommence  an  action  in  the  name  of  the  grantor,  to  recover  the  poveaaion,  his 
eqnitahle  bterest  will  be  proteeted  agamal  anj  interforence  on  the  part  of  the 
grantor,  lb, 

Sti  Lahdloed  db  TxHA VT  3,  5 ;  PLXADiire  9. 

AFFIDAVIT,  See  Pbactici  7. 

AGENT. 

1  The  principal  will  be  bold  implicated,  to  the  fullest  extent,  in  what  his 
agent  does,  within  the  scope  of  what  he  expected  him  to  do,  or  for  that 
which  he  knew  be  had  done,  if  he  persist  in  taking  tbe  benefit  of  the  act. 
Fitzrimmone  v.  /os/in,  129. 

Su  Taxxs  4 ;  Towr  6, 

AMENDMENT. 

1.  Where  the  declaration,  in  an  action  upon  a  promissory  note  payable  to  a 
third  person,  or  bearer,  omitted  to  state  the  character,  in  which  the  plain- 
tiff  held  the  note,  or  brought  the  suit,  it  was  held,  that  the  county  court, 
might  permit  the  plaintiff  to  amend,  by  inserting  in  his  declaration  an 
averment,  that  he  was  bearer  of  tbe  note  and  sued  in  that  capacity,  bow- 
man V.  Stowell  et  a/.,  309. 

APPEAL. 
1.  Where  one,  who  was  a  creditor  of  an  estate,  took  appeals  from  decisione 
of  the  commissioners  allowing  claims  against  the  estate  in  favor  of  the  ad- 
ministrator  and  others,  and  prosecnted  the  appeals  to  final  judgment  in  tbe 
name  of  tbe  estate,  and  the  decisions  of  tbe  commissioners  in  the  several 
cases  were  reversed,  and  the  claims  disallowed,  and  ooets  awarded  to  the 
appellant,  who  had  paid  all  the  expensea  of  proseeutiog  tbe  appeals,  it  waa 
held,  that  the  administrator  was  not  entitled  to  receive  the  coats  so  avrard* 
ed ;  and  the  administrator  having  received  the  costs  and  execated  releases 
therefor,  it  was  held,  that  the  court  of  chancery  would  compel  him  to  pay 
the  amount  to  the  creditor,  who  thus  took  and  prosecuted  the  appeals. 
SuUon  V.  Sutton^  74. 

2.  The  decision  of  the  county  court,  where  the  appeala  were  heard,  and  de- 
termined in  ihvor  of  the  appellant,  in  allowing  and  taxing  coat  in  fiivor  of 
tbe  appellant,  being  aoquieseed  in  by  the  parties,  is  conclnsive  evidence 
that  the  appellant  had  such  an  interest  in  tbe  eatate,  aa  entitled  him  to 
take  the  appeals.   lb, 

3.  The  jurisdiction  of  tbe  county  court,  as  an  appellate  coart  in  probate  mat* 
ten,  is  measured  only  by  the  exteol  of  the  jurisdiction  of  the  probate  court ; 
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k  it  is  an  appellate  oonrt  for  tb«  re-hearing  and  re-examination  of  all  sub- 

I  jeeta,  which  have  been  aeted  upon  in  the  court  below.  Adamt  et  aL  v.  Ad- 

amt  el  dl»,  AdmWt,  IdS. 
i  4.  It  constitutea  no  objection  to  the  right  of  a  party  to  appeal,  that  the  order 

t  or  decree  of  the  probate  court  appealed  from  was  in  reference  to  a  matter 

I  reating  in  the  diacretion  of  that  court.   Ib» 

I  5.  But,  in  order  to  entitle  the  party  to  appeal,  the  order  or  decree  appealed 

from  must  have  been  one,  which  made  a  final  disposition  of  the  subject 

matter  in  the  probate  court.  lb, 

6.  The  probate  court  have  tbe  power  te  re*open  and  revise  their  decree,  in 
adjudicating  upon  an  administrator's  account,  so  ikr  as  to  charge  the  ad- 
ministrator with  advancementa  and  assets  not  mentioned  in  the  decree ; 
and  the  denial  of  the  prayer  of  a  petition  to  exercise  such  power  is  the  sub- 
ject of  an  appeal.    And  the  probate  court  have  also  tbe  power,  and  it 

'  would  be  their  duty,  upon  the  proof  of  fraud,  accident,  or  mistake,  in  the 

^  adjustment  of  any  item  in  the  former  account,  to  alter  and  correct  it  in 

such  manner,  as  to  make  it  what  it  ought  to  have  been.  Ib» 

7.  If  the  probate  court  remove  a  guardian ,  as  being  an  unsuitable  person  to  die* 
charge  the  duties  of  the  trust,  and  appoint  another  person  in  his  place,  who 
gives  the  necessary  hond,  the  powers  of  the  person  removed,  at  guardian, 
immediately  cease,  notwithstanding  he  may  appeal  from  tbe  decree  re- 
moving him.  An  appeal,  in  such  case,  does  not  vacate  tbe  decree  ap- 
pealed from,  but  the  custody  and  control  of  the  ward  and  estate  properly 
belong  to  the  new  guardian,  until  restored  to  the  former  guardian  by  a  de- 
cision of  the  appeal  in  his  favor,  or  determined  in  some  other  way.  State 
T.  McKovm^  503. 

Sh  Cost  S;  Excsptioiis  6 ;  £x*Rf  &  Ajdm*es  2. 
I 

ARBITRATION. 

1.  Where  parties  submitted  their  diiTerences  to  arbitration,  and  thearbitra* 
tors  met  on  Saturday  and  heard  tbe  parties,  and  continued  their  hearing 
until  after  midnight,  and  then  remained  together  unUI  they  bad  made  their 
award,  which  they  published  to  the  parties,  who  still  remained  together, 

'  between  one  and  three  o'clock  on  Sunday  morning,  it  was  held,  that  the 

'  award  was  not  roid,  but  that  the  party,  in  whose  ftvor  it  was  made,  might 

sustain  an  action  upon  it   SargtarA  v.  BuHs^  99. 

2.  In  order  to  entitle  the  court  to  revise  the  decision  of  a  referee  in  matter  of 
law,  he  must  either  refer  tbe  question  of  law  to  the  determination  of  the 

'  court,  in  such  a  manner  as  to  make  the  result  of  his  finding  depend  upon 

'  that  determination,  or  it  must  appear  to  the  court,  that  the  referee,  intend- 

'  ing  to  fbllow  the  law,  has  n)istaken  It,  by  which  he  is  brought  to  a  differ^* 

ent  result  from  that  which  he  would  have  reached,  had  he  known  what  the 
rule  of  law  was;  and  this  mistake  must  be  obvious,  or  clearly  made  to  ajp* 
^  pear  to  the  court    WhUi  et  aL  t.  White^  ExW^  250. 
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AREE8T  OF  JUDGMENT,  te  Plbadhtc  18-14. 
A8810NiI£NT,  8h  Bavxeuptct  94-t6;  Moktoaox  7-10 ;  Tbitavct  iv 

COKKOII    1. 

ASSUMPSIT. 

1.  Under  a  deelantioD  Soi  nuNity  liad  tad  rec«T«d,  a  pronuHorj  noto^exeeaud  by 
tba  dafaadani  aad  othara,  by  which  the  aignen  joiatly  aad  leYaraUy  proBDiMd 
to  pay  tha  phdntiff  tba  aam  tharain  named,  is  compatant  aTidaoca.  Jontt  r. 
aputr  t  TV.,  426. 

t.  Whaapartiaahavan»adaaflpaoialooatf«€tlarthaparrannaaeaof]abar,ao]aiig 
aa  tha  partiaa  praftai  to  pracaad  vndar  tha  contraet  no  racoTaiy  ia  indebitatut 
otaiiaijMti  caa  ba  had,  6r  any  labor  peribrraad  oadar  it,  bat  tba  naady  auiat 
be  by  aa  aation  apon  tha  aoatraet.    Camp  r.  JBarJctr  d  a/.,  469. 
Sm  CovTmiGT  It ;  Poor  3,  4. 

ATTACHMENT. 

I.  Whera  cbareoal  in  tha  pit  waa  attached,  a  part  of  which  waa  entirely  com- 
pleted, 80  aa  not  to  reqaire  any  fkrther  attention,  or  hibor,  and  the  residue 
of  which  had  ao  Ar  progreeaed  in  tha  proceai  of  manafactnre  o  to  have 
been  entirely  bamed  to  coal,  altboag h  eome  labor  and  skill  were  still  neoee- 
aary,  in  order  to  aaparate  aad  praserre  it  properly,  it  waa  held,  that  if  a 
ahariff,  holding  a  writ  of  attachment  againat  the  owner,  saw  fit  to  attach 
and  take  poaseasion  of  the  coal  and  run  the  risk  of  being  able  to  keep  it 
property,  he  had  the  right  to  do  ao.  Halt  r.  Huntley  a  aL,  147. 

9-  And  it  waa  alao  held,  that  if  any  portion  of  the  coal  so  attached  were  con. 
anoied  throogh  the  want  of  proper  care  and  attention  on  the  part  of  the 
officer,  the  plaintiff  ooald  not  sustain  trespass  against  the  officer,  to  reeorer 
Ibr  snch  non-feaaance,  and  that  the  attaching  creditor  waa  not  liable  thera- 
ibr,  aaleaa  the  omiaaion  were  by  his  command,  or  assent.  lb, 

3.  The  caae  of  WUdt  y.  Blanchard,  7  Yt.  138,  considered  and  explained.   lb. 

4.  If  aa  officer,  haTing  a  writ  of  attachment,  take  poasession  of  the  property 
of  the  debtor  on  Saturday  evening  after  aunaet,  with  a  view  to  the  imaaa- 
diata  operation  of  the  writ  upon  the  property,  aa  an  original  attachment, 
he  acquires  no  lien  thereby  upon  the  proparty,  and  the  court  will  not  give 
affect  to  it  aa  an  attachment  made  at  the  earliest  hour  on  the  next  Monday 
morning,  at  which  an  attachment  could  iawftilly  be  made,  although  the 
officer  remain  in  possession  of  the  property  until  after  that  hoar,  Fifield  v. 
W6o9tT  it  alf  215. 

6.  The  statute,  which  prohibits  the  service  of  proceaa  between  tha  setting  of 
the  sun  on  Saturday  and  twelve  o'clock  on  Sunday  night,  reiera  to  the  com- 
mencement of  the  service  ;  and  if  the  aervice  be  began  before  aunaet  on 
Suturday  aveoing,  it  may  well  ba  completed  afterwards,  on  the  same  eva- 
mng.  Jb. 
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6.  In  tbifl  ean  tb«  officer  attached  goods  on  Thmaday^  but  the  attaebment 
waa,  by  the  agreement  of  the  partiea  to  the  procesa,  raliBqaiahed  on  Friday 
evening.  The  paitieay  bowoYor,  on  Satnrday  monung « agreed  to  abandon 
their  relinqaiahnent  of  the  attachment,  and  to  ro-inaUte  the  officer  in  pos- 
aesrion  of  the  property  under  the  attaefament  preTioualy  made  by  him>  and 
for  tbia  purpose  the  possession  of  the  goods  was  deli?exed  by  the  debtor  to 
the  attorney,  who  had  superintended  the  buMness  for  the  creditor,  as  a  de- 
livery to  the  officer,  and  the  attorney  continued  in  poaaesaion  until  the  eve- 
ning  of  the  same  day,aAer  sunset,  when  he  delivered  the  possession  to  the 
officer.  And  it  was  held,  that  it  waa  competent  for  the  parties  to  relinquish 
their  agreement  to  abandon  the  attachment,  so  far,  at  leaat,  as  regarded 
their  own  rights  and  liabilities  under  such  agreement,  and  that  the  posses* 
sion  of  the  officer  should  be  considered  as  having  commenced  with  the  pos^ 
session  of  the  attorney  for  him  ;^but  that  it  was  not  necessary  to  connect 
the  poasessiott  of  the  attorney  with  that  of  the  officer,  in  order  to  anatain 
the  attachment,  for  the  reason,  that  the  possession,  taken  by  tbe  officer  on 
Saturday  evening,  would  be  considered,  under  the  circnmstances,  as  a  re- 
sumption of  his  previous  possession  under  the  attachment,  and  not  aa  an 
original  attachment  commenced  at  that  time.   lb* 

See  Bank  1 ;  Bahkrvftct  8-10, 12,  13, 21, 28, 29;  Shxriff  3. 

ATTORNEY. 

1.  An  attorney,  or  solicitor,  is  entitled  to  have  allowed  to  him,  for  bis  professional 
aervices,  what  be  reasonably  deserves  to  have,  with  a  proper  reference  to  tbe 
nature  of  the  business  perfonned  by  him  for  bis  client,  and  hia  own  standing  in 
his  profession  for  learning  and  skill,  whereby  tbe  value  of  Us  services  is  en* 
hanced  to  hia  client.     VUoi  v.  Z>oiMt«r,  419. 

2.  For  the  purpose  of  aiduig  in  determining  this,  it  is  proper  to  receive  evidence  o 
to  the  prices  usually  charged  and  received  for  similar  aervieea  by  other  persons 
of  the  same  profession,  in  the  same  vicinity,  and  practising  in  the  same  court 

lb. 
S.  When  an  attorney,  or  solicitor,  is  employed  by  a  person,  who  has  fidl  knowledge 
of  bis  rate  of  charges,  without  stipulating  aa  to  price,  it  may  perhaps  be  fiurly 
inferred,  that  he  eipected  to  pay  at  snob  rates,  and  be  equivalent  to  an  eipreas 
contract  to  that  effirat  But  when  the  client  is  mformed,  daring  the  pendency 
of  a  suit,  of  the  prices  which  his  attorney  is  chaiging  for  bis  serviees,  his  neg- 
lect to  express  dissatisfaction  with  the  prices,  or  to  dismiss  the  attorney  from  hia 
employment,  cannot  be  held  aa  an  acquiescence  in  those  prices,  or  as  bindmg 
him  to  pay  after  the  same  rate  for  fotnre  services  in  tbe  same  suit  lb. 
See  Book  Accovvt  7. 

AUDITA  aUBRELA. 
1.  Where  the  defendant,  in  a  auit  commenced  befbrea  jaalioe  of  the  pence,  was 
without  the  atato  at  the  time  the  writ  was  served,  and  badnonetieaofthap«i- 
deney  of  Ae  suit,  and  judgment  waa  rendered  against  him  by  de&nk,  withoit 
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UKf  MMrity  being  giv«i  hj  nci^iaBM,  i«  required  bj  statete,  eoikfoMed 
that  the  pkiotiff  weak!  fefwid  anob  •un  aa  might  be  recovered  by  the  pUwiiir 
■pen  writ  ef  review,  the  deTendani  may  have  a  remedy  by  audita  qutrtla. 

jiUxander  t.  MUt^  476. 
2.  The  atatnte,  which  allewa  a  remedy  by  petitiofli,  when  a  party  baa  beea  depriv- 
ed of  hia  day  in  eonrt  by  fraud,  aecideat,  &e.,  ia  merely  eamvlatiTe,  in  ihoae 
caaea,  ooming  within  ila  pnrview,  where  audita  querda  had  been  snatained 
previooa  to  ita  enactment    7^. 

8.  AVhen  audita  querela  lies,  to  vacate  a  jadgment  on  which  execution  haa  jaeaed 
and  been  aatiafied  by  levy  on  peraonal  eatate,  an  allegation  in  theae  worda, — 
by  all  which  the  aaid  complainant,  aa  he  aays,  ia  greatly  injured  aod  ^grieved, 
and  haa  auffered  damage  one  hondred  dollara, — ^ia  a  aufficient  daim  for  dam- 
agea  ;  and  the  complamant,  under  such  allegation,  may  recover  the  amonnt 
collected  from  him  bj  virtae  of  the  execution.    lb. 

4.  An  infant  ia  incapable  of  appearing  for  himaelf  and  defending  hia  anil  in  cout,  or 
of  appointing  an  attorney  to  appear  and  defend  for  him ;  and  if  he  be  defended 
by  an  attorney,  in  a  aait  before  a  joatice  of  the  peace,  without  the  appointment 
of  a  guardian  ad  litems  and  jadgment  be  rendered  againat  him  upon  the  verdict 
of  a  jury,  each  jadgment  will  be  vacated  on  audita  querela.  Siarbird  d  ai. 
V.  Moore,  629. 

6.  If  a  judgment  againat  aeveral  peraona  be  vacated  aa  to  one,  upon  audita  que- 
tela,  it  mnat  be  vacated  aa  to  all.    lb. 

AUDITOR,  8f  Book  Accovht. 
AUTHORIZED  OFFICER,  8e€  Faocsis,  2. 
AWARD,  See  Akbitbatiok. 

BAIL. 

1.  In  $ire  facias  againat  bail  on  meme  proceaa,  the  bail  may  plead,  aa  a  defence, 
that  the  principal  received  a  certificate  of  diacharge  in  bankruptcy  before  the 
bail  became  fixed  by  a  retam  of  non  eet  invetdus  upon  the  execution. 

Belknap  v.  Darts,  409. 

BAILMENT,  See  Trover  4. 

BANK. 

1.  By  a  proviaion  m  the  charter  of  the  Bank  of  Woodatock,  no  tranafer  of  atock  in 
the  bank  waa  to  be  valid,  unleag  recorded  in  a  book  to  be  kept  by  the  bank  fat 
that  purpoae,  and  nnleaa  the  peraon  making  the  aame  ahould  have  previonaly 
diacharged  all  debta  due  from  him  to  the  bank.  In  October,  1885,  one  S., 
who  waa  the  owner  of  nearly  two  hondred  aharea  in  the  capital  atock  of  the 
bank,  and  who  waa  not  then  indebted  to  the  bank,  tranaferred  hia  atock,  m  due 
fiinn,  upon  die  book  of  the  bank,  to  Ibrty  Avt  diflbrent  perMna,  without  cob- 
aideratioB,  and  for  the  purpoae  of  inereaaing  the  vote  upon  hia  atock  at  am  a^ 


Digitized  by  CjOOQIC 


INDEX.  657 


proacbiog  election  of  bank  officers;  and  by  this  tiansfer  fonr  shares  were  con- 
veyed to  the  plaintiff.  Nearly  all  of  these  shares,  bat  not  those  conveyed  to 
the  plaintiff,  were  re-conveyed  to  8.  by  the  persons  to  whom  they  had  been 
transferred  {  and  on  the  ninth  of  October,  1887,  he  made  a  similar  distribution 
of  his  sleek  I  by  transfer  in  doe  form  upon  the  book  of  the  bank,  for  a  fimiiar 
purpose,  and  at  this  time  transferred  to  the  plaintiff  two  shares.  S.  was  at  this 
time  indebted  to  the  bank  to  an  amoont  exceeding  the  value  of  all  the  stock 
owned  by  hinh  The  plaintiff  had  no  mterest  in  the  six  shares,  which  stood 
in  hn  name,  until  October  26, 1837,  when  he  pnrchased  them  of  S.  in  pay- 
ment for  pre-existing  debts.  On  the  sixteenth  day  of  November,  1869,  the 
bank  attached  these  six  shares,  as  the  property  of  S.,  upon  a  debt  which  ac- 
crued January  6, 1887,  and  caused  them  to  be  sold  on  execution,  to  satisfy 
said  debt,  December  19,  1840.  From  the  time  the  transfers  were  made  upon 
the  book  to  the  plaintiff  until  the  time  of  the  attachment  8.  controlled  these 
six  shares,  as  well  as  the  others  transferred  by  him,  as  his  own  property,  and 
he  received  all  the  dividends  npon  them  which  were  paid  previous  to  the  at- 
tachment; and  the  plaintiff  made  no  claim  upon  the  bank  until  1841,  when 
he  demanded  the  dividends,  and  one  dividend,  which  became  due  previous  to 
the  sale  on  execution,  was  paid  to  him,  and  payment  of  those  which  accrued 
after  the  sale  was  revised.  And  it  was  held,  that  the  plaintiff,  havbg  suffered 
S.  for  so  long  a  period  to  treat  the  shares  as  his  own,  was  bound  to  inquire  of 
the  bank  as  to  the  state  of  the  title,  before  purchasing,  and  to  give  notice  to 
the  bank  of  his  having  become  the  beneficial  owner,  and  that  his  title,  as  be- 
tween him  and  the  bank,  could  only  be  regarded  as  accrubg  from  the  time 
such  notice  was  given,  and  that  the  bank,  having  attached  the  shares  previous  to 
receiving  snch  notice,  was  entitled  to  hold  their  avails,  as  against  the  plaintiff* 
SaHn  V.  Bank  9f  W^odttockj  363. 

2.  And  it  was  also  held,  that  it  knade  no  difference  in  the  case,  that  a  majority  of 
those  who  were  the  directors  of  the  bank  advised  or  procured  the  transfers  to 
be  made  by  S.  npon  the  book  of  the  bank.  As  directors  they  would  have  no 
right  to  make  or  advise  snch  operation.  lb. 

3.  But  bona  fide  purchasers  of  stock,  without  notice,  are  at  liberty  to  act  upon  the 
faith  of  the  title  being  where  upon  the  books  of  the  bank  it  appears  to  be. 

RxDFIEXiD,  J.    Jh^ 

BANKRUPTCV. 

1.  Debts  against  a  bankrupt,  originating  between  the  time  of  his  filing  his 
petition  to  be  declared  a  bankrupt  and  the  time  of  his  being  decreed  a  bank- 
rupt by  the  district  court,  are  proveable  under  the  commission,  and  are  con- 
sequently barred  by  the  certificate  of  discharge.  Spalding  v.  JOixon^  45. 

2.  Where  the  defendant,  on  the  sixth  of  June,  1843,  which  was  subsequent 
to  his  filing  bis  petition  to  be  declared  a  bankrupt,  executed  certain  promis- 
sory notes  to  the  plaintiff,  as  part  of  an  arrangeinent  then  entered  into  be- 
tween them,  which  notes,  with  the  other  papers  executed  in  accord- 
ance with  the  arrangement,  were  deposited  with  a  third  person,  to  be  re- 
Uined  by  him  until  the  fifst  of  October,  1842,  to  await  the  election  of  the' 

83 
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pUintiff  u  to  wbether  Ibe  amageaitAt  Ao«ld  be  earned  ioto  elTeet,  or  be 
Taceted  and  tbe  papeve  recalled,  aad  on  tbe  eighth  of  ivtlj^  184Sy  tbe  de- 
fendant was  decreed  a  bankrupt  by  tbe  diitriet  oontf/  and  en  tbe  firat  of 
October,  1842,  tbe  plaintiff  receiTcd  from  tbe  depoaitaiy  tbe  pronieeory 
notes  eiecnted  by  the  defhndant,  together  with  tbe  other  papers,  wbieb^ 
bj  tbe  arrangement  of  June  aiztb,  belonged  te  bin,  it  was  beld,  tbat  tbe 
■otec,  npon  their  ezecntion,  were  binding  upon  the  defendant^  eabiect  1* 
be  delbated  bj  tbe  plaintiff  npon  tbe  happening  of  tbe  contingency  eon* 
templated  by  tbe  arrangement,  and  that  this  contingent  character  of  tbe 
notee  did  not,  odder  aeotioo  ^n  of  tbe  bankrnpt  act,  proTont  tbe  notee 
from  being  proved  nnder  the  commission,  and  tbat  the  notes  were  barrel 
by  tbe  certificate  of  diseharge  subsequently  obtained.   lb. 

S.  A  record  of  proceedings  in  bankraptcy,  in  the  district  court,  most  be  re- 
ceived as  evidence  of  every  fact,  which  can  be  reasonably  tafcrriiC  from 
the  entire  record.   Belknap  v.  Dans,  409. 

4.  In  tcirtfaciat  against  bail  en  mttnt  process,  the  ba3  may  plead,  as  a  delence, 
that  tbe  principal  received  a  certificate  of  discharge  in  bankruptcy  before  tho 
ball  became  fixed  by  a  return  of  non  tU  inverUva  upon  tbe  ezecntioa.  lb. 

ft.  A  plea  in  bankruptcy,  in  which  tbe  defendant  allegea  tbe  decree,  by  wbicb  be 
was  declared  a  banlmipt,  and  his  subsequent  discharge  and  certificate,  ia  snffi* 
cient,  under  tbe  act  of  Congress  of  1841,  establkhiag  a  uniform  system  of 
bankruptcy  throughout  tbe  United  States,  wilbaut  setting  forth  tbe  proceedings 
bad  to  entitle  tbe  defendant  to  his  discharge  and  certificate.   Dowmn  ▼.  Cham* 

0.  The  allegation,  in  snob  plea,  of  those  facts,  trhich  tend  te  show  tbat  tbe  district 
court  bad  jurisdiction,  that  the  plaintiff's  demand  was  of  a  character  to  become 
barred  under  tbe  statute  and  accrued  before  tbe  defendant  was  decreed  abanb« 
rupt,  and  that  ninety  days  elapsed  between  tbe  decree  of  bankruptcy  and  tbe 
allowance  of  tbe  dischaige  and  certificate,  is  not  a  recital  of  tbe  proceedings 
leadmg  to  tbe  final  discharge,  and  is  not  Inconsistent  witb  its  cbaiacter  ae  a 
general  plea.   Ih, 

7.  Sacb  plea  should  conclude  with  a  verification,  lb, 

8.  Tbe  term  lien^  in  common  acceptation,  denotes  a  legal  claim,  or  charge,  on  prop* 
erty,  either  real,  or  personal,  for  tbe  payment  of  any  debt,  or  duty,  altboagb 
the  property  be  not  in  the  posasession  of  him,  to  whom  the  debt,  or  duty,  ia 
dae.  Thus  an  attachment  )A  denominated  a  lien  in  the  statutes  of  this  state; 
aad  tbe  term  iien  b  used  in  the  same  sense  in  the  act  of  Congress  of  1841,  ea- 
tablishing  a  uniforra  system  of  banlvuptcy  throughout  the  United  States.  Dow- 
ner <f  a/,  v.  Brackett  et  al,^  ff99. 

9.  Under  tbe  bankrupt  law  of  1341  there  is  no  distinction  between  a  lien  by  jadg- 
ment  and  a  lien  by  attacbment;  by  the  provisions  of  tbe  act  both  are  preserved; 
and  where,  in  this  state,  a  bona  fide  Hen  by  attacbment  has  beoi  acquired  be- 
fore tbe  filing  of  tbe  petition,  the  property  may  be  taken  in  executiott,  wbenever 

.  judgment  is  obtained  in  tbe  suit,  whether  before  or  afUr  tbe  filing  of  tbe  peti* 
tion,  or  before  or  ailer  the  decree  of  bankruptcy.    lb. 
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10.  Orduuuraly,  wker«  a  init  it  pending  and  propei^  mtadMd,  when  proeeedingeiii 
tenkraptcj  are  OMnmenoed,  nothing  but  proor  of  the  debt  under  the  bank- 
ruptcy, naleee  it  be  Ihe  bankmpt*e  eertifieate  of  discharge,  will  prevent  the 
crediler  Drooi  praoeeding  in  hie  snit  to  judgment  and  execution; — and  ^iMPre* 
whether,  if  tiie  certificate  of  diacfaaige  be  pleaded  in  such  case,  the  plaintiff 
may  not  reply  the  lact  of  his  lien,  and  have  judgment,  with  the  r^t  to  tak» 
execution  against  the  property  attached.    lb. 

11.  In  general,  the  proceedings  in  bankruptcy  have  relation  to  the  decree  of  bank* 
mptcy,  and  not  to  the  petition;  all  debts  existing  before  and  at  that  time  are 
proveable  under  the  bankruptcy  and  are  barred  by  the  certificate  of  dischafge. 

lb. 

12.  Where  there  was  a  petition  in  bankruptcy  in  Mivittnn,  and  property  had  bean 
attached  on  mesne  process  before  the  alleged  act  of  bankruptcy  was  committed, 
and  judgments  had  been  obtained  and  the  property  seiced  on  execntion  befioni 
the  filbg  of  the  petition,  but  after  the  alleged  act  of  bankruptcy,  and  no  fraud 
or  colIuBKHi  was  stated,  or  shown,  it  was  held,  that  there  was  no  valid  ground 
for  an  iiuunction  to  restrain  the  sale  of  the  property  on  the  execotkm.   Jb. 

18.  Bo4  an  attaefament  by  a  creditor,  previooa  to  the  decree  of  bankruptcy,  but  with 
notice  of  an  act  of  bankruptcy  haying  been  committed  by  the  debtor,  or  of  his 
intention  to  take  the  benefit  cf  the  bankrupt  law,  will  be  a  fmud  upon  the  law, 
and  will  not  create  a  lien  protected  by  it.  The  pendency  of  the  petition  in 
bankruptcy  will,  of  itself,  be  notice,  so  as  to  avoid  any  attachment  made  after 
the  filing  of  the  petition,  and  proof  of  actual  notice  will  avoid  an  attachment 
made  befi>re.    Howes^  Assignee  of  Holden,  v.  Spalding,  Circ.  Ct.,  1844.   lb. 

14.  The  objeetioQ  to  a  bankrupt's  discharge,  on  the  ground  that  he  has  not  made  a 
full  disclosure  of  his  property,  involves  a  ehaige  of  fraud  and  pesjnry,  and 
ought  to  be  substantiated  by  direct  testimony,  or  by  such  facts  as  afibrd  nne- 
qnivocal  circumstantial  evidence  of  it  In  re  Pearc$,  611. 

10.  The  fact,  that  a  bankrupt  haa  omitted  to  elate  in  his  sehedule  demands  doe  to 
him,  which  were  really  worthless,  does  not  tend  to  prove  him  guilty  of  fraud. 

n. 

16.  A  voluntary  payment,  or  transfer,  by  an  insolvent  debtor,  who  is  gobg  on  with 
his  business,  with  a  bona  fide  intention  and  expectation  of  saving  himself  from 
failing,  and  of  payhig  his  debts,  is  not  an  unlawful  preference,  within  the 
meaning  of  the  bankrupt  law.   lb, 

17.  A  voluntary  conveyance,  by  an  bsolvent  debtor,  of  a  portion  of  his  property, 
made  in  the  ordinary  course  of  bnsiness,  will  not  justify  an  inference,  that  the 
transfer  was  made  in  contemplation  of  bankruptcy ;  but  it  must  appear,  that 
the  debtor  acted  in  the  anticipation,  of  failing  in  his  business,  of  committing  an 
act  of  bankruptcy,  or  of  being  declared  bankrupt  at  his  own  instance,  on  the 
ground  of  inability  to  pay  his  deA,  and  intending  to  defeat  the  genera]  dis- 
tribution of  efilects,  which  takes  place  under  a  proceedbg  in  bankruptcy.   /&, 

18.  But  where  a  debtor  was  irretrievably  insolvent,  and  had  actually  failed  and 
stopped  bnsiness,  his  iailare  being  notorious,  and,  when  noder  jmmediete  ap* 
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prehension  of  being  emnmitted  to  jail  for  debt  bjr  one  of  hit  erediton,  he  trans- 
ferred a  part  of  his  property  to  another  creditor,  without  any  reqvest  or  de- 
mand on  his  part,  to  an  amonnt  eiceeding  his  debt,  and  toon  after  became  a 
▼oinntary  bankmpt,  it  was  held,  Uial  the  transfer  was  snch  an  nnlawfU  prefer- 
enoe,  as  ovght  to  deprive  the  bankrupt  of  his  disehaige.  lb. 
19.  The  statute  repealing  the  bankrupt  act  took  effect  the  day  it  was  appnnred, 
which  was  Mardi  8, 1848 ;  and,  as  there  can  be  no  fractions  of  a  day  in  a  ques- 
tion of  this  natore,  it  mnst  be  considered  as  being  in  force  from  the  fint  mo- 
ment of  that  day.  In  re  Bbtoet,  619. 

80.  The  presenting  and  filing  of  the  petition  is  deemed  to  be  the  coauneneemene  of 
a  proceeding  in  bankruptcy;  and  where  the  petitkm  was  presented  March  S, 
1848,  it  was  held,  that  no  order  conM  be  taken  upon  It,  other  thsn  to  dismiss  k. 

21 .  When  a  claim  against  a  bankrupt  is  of  a  nature  to  be  prorabie,  the  eertificale  is 
applicable  as  a  bar,  and  in  general  must  operate  as  such;  but  if  the  plaintiff 
have  a  lien  by  attachment  in  snch  case,  he  is  entitled  to  have  judgment  and 
take  execution  against  the  property  attached.  Hence,  where  a  suit  has  been 
coomienced  and  an  attachment  made  prevMHis  to  the  filing  the  petitioa  to  be 
declared  a  bankrupt,  the  act  of  suffering  a  default  in  the  ease  does  not  eonble 
the  creditor  to  gain  an  unlawful  preference.  The  preference  was  created  by 
the  attachment,  and  the  creditor  is  l^lly  entitled  to  the  benefit  of  Kis  lien. 

In  r€  Bawai,  680. 

22.  A  payment  by  a  debtor,  when  it  consists  of  an  appropriation  of  a  part,  <»ly,  of 
his  property,  must,  in  order  to  bar  his  dischaige  as  a  bankrupt,  be  made  in  con- 
templation of  bankruptcy,  and  be  voluntary.  To  show  the  payment  to  be  in 
contemplation  of  bankruptcy,  something  more  mnst  appear  than  mere  insol- 
vency; And  to  be  voluntary,  the  payment  must  originate  with  the  debtor,  the 
firet  step  being  taken  by  him,  and  not  by  the  creditor.  Jb. 

88.  When  a  creditor  objects  to  the  allowance  of  a  bankrupt's  disdauge,  the  qoesr 
fion  of  costs  depends  upon  the  particnlar  circumstances  of  the  case,  rather  than 
the  final  result;  and  although  the  discharge  may  be  granted,  costs  wUi  not  be 
allowed  to  the  bankrupt,  if  it  appear,  that  there  was  good  proba|>le  cause  for 
interposing  objections,  for  the  purpose  of  an  investigation.   lb, 

24.  A  conveyance,  or  assignment,  whicb  is  frapdulentat  common  law,  is  within  the 
meaning  of  the  firat  section  of  the  bankrupt  act,  defining  what  shall  be  consid- 
ered cause  for  declaring  a  person  a  bankrupt;  and  so  is  every  conveyance,  or 
assignment,  which  contravenes  the  provisions  and  objects  of  the  bankrupt  act, 
though  §ood  at  common  law.   Oantit  it  al,  y.  Moth  H  al.,  C27. 

25.  A  conveyance,  or  assignment,  by  a  trader  in  embarrassed  circumstances,  of  ail 
his  effects  to  a  particular  creditor,  whether  voluntary,  or  under  prewire  of 
legal  process,  or  with  intention  to  take  thf  benefit  of  the  bankrupt  act,  or  not, 
is  an  act  of  bankruptcy,  within  th^  firat  section  of  the  bankrupt  law.  lb. 

26.  Where  a  portion  of  the  property  of  a  debtor  was  under  atUchment,  at  the  suit 
of  a  creditor,  and  another  creditor  executed  to  the  attaching  creditor  bis  bond, 
conditioned  for  the  payment  of  the  debt,  and  thereupon  the  attachment  was  rt« 
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leased,  and  then  the  debtor  executed  to  the  second  creditor  a  general  assign- 
ment of  all  his  property,  to  secure  a  debt  doe  to  him,  and  also  to  secure  him 
for  so  giving  his  bond  to  the  attaching  creditor,  and  for  the  benefit  of  his  other 
creditors,  generallj,  bnt  creating  preferences  in  favor  of  some  of  them,  it  was 
held,  that  this  was  both  an  act  of  bankroptcy,  within  the  first  section  of  the 
bankrupt  act,  and  a  giving  of  an  nnlawful  preference,  within  the  second  sec- 
tion,   lb, 

27.  The  elapse  in  the  bankrupt  act,  in  reference  to  transactions  with  the  bankrupt 
entered  into  in  good  iaith  more  than  two  months  previous  to  the  filing  of  the  pe- 
tition against  him,  was  only  intended  to  give  validity  to  snch  transactions,  so 
far  as  it  concerns  the  party  dealing  with  the  bankrupt,  and  cannot  be  under- 
stood as  giving  any  protection  to  the  bankrupt  himself,  either  on  the  question 
of  his  bankruptcy,  or  of  his  right  to  a  discharge.    Xh. 

2S.  An  attachment  of  property  upon  metne  procesa,  if  perfected  by  judgment  and 
levy,  is  a  lien^  which  is  protected  by  the  bankrupt  act; — and  it  is  immaterial, 
whether  the  judgment  is  recovered  before,  pending,  or  after,  the  proceedings  in 
bankruptcy.   In  re  lUedy  685. 

29.  And  where  the  property  of  a  bankrupt,  both  real  and  personal,  was  subject  to  an 
attachment  upon  mune  process  at  the  time  he  filed  his  petition  to  be  declared 
a  bankrupt,  it  was  held  no  objection  to  his  discharge,  that  he  consented,  that 
the  personal  property  might  be  sold  upon  the  nuffiB  process,  under  the  statute 
of  this  state,  or  that  he  confessed  judgment  in  the  suit, — it  appearing  that  the 
debt  was  6onaJU2e,— or  that  he  executed  to  the  creditor  a  quitclaim  deed  of  his 
interest  in  the  real  estate^ — it  appearing,  that  the  real  estate  was  previously  in* 
puipbered  by  mortgage  to  nearly  its  entire  value.  Jb, 
Sfe  Contract  31, 

BASTARDY. 

1,  Upon  the  trial  on  a  complaint  for  bastardy  the  defendant  is  not  entitled  to  ask 
the  complainant,  on  cross-examination,  whether,  after  discovering  her  pregnan- 
cy, she  consulted  a  physician  in  reference  to  procuring  an  abortion;  neither  is 
he  entitled  to  prove  by  other  testimony,  that  she  did  in  fact  have  such  con? 
snltatMn.   Sweet  ▼.  Skermant  38. 

3.  Nor  is  the  defendant,  on  such  trial,  entitled  to  prove,  that  another  man,  who  is 
alleged  by  the  defendant  to  be  the  real  father  of  the  child,  but  who  has  not 
been  called  as  a  witness  in  the  case,  consulted  a  physician  in  reierence  to  an 
abortion  prior  to  the  time  whop  the  complainant  testified  she  first  became  awar^ 
of  her  pregnancy.   lb. 

3.  Proof,  from  other  witnesses,  that  the  complainant,  in  a  prosecution  for  bfis- 
tardy,  has  made  statements  in  reference  to  the  paternity  of  the  child  inconsist- 
ent with  her  testimony  upon  th^tand,  entitles  her  to  call  witnesses  to  sastain 
her  general  good  character  for  truth.  lb. 

i.  A  prosecution  for  bastardy  is  not  within  the  statute,  which  alloi^s  a  review  **  VH 
0)vil  causes  tried  before  the  county  court."   lb. 
8a  Practice  9. 
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1.  Wh«r«  a  bond  is  ezeeutail,  wUb  a  condition  tbat  it  ihall  become  abeolate 
in  eaie  certain  ■erricea  are  performed  by  the  obligee  vritbin  a  specified 
time,  and  the  obligee  tenders  performance  of  tbe  senrices  within  the  time, 
the  refusal  of  the  obligor  to  accept  such  performance  will  have  tbe  effect 
of  actnal  performanoe,  so  far  as  to  give  to  the  obligee  a  right  of  action  apoo 
the  bond.  Boardman^  Adm^r^  t.  KuUrt  77. 

fi.  And  if  the  bond,  in  such  case,  contain  the  farther  condition,  that  it  shall 
become  void,  in  case  the  obligor,  upon  the  performance  of  the  services  bj 
the  obligee,  shall  execute  and  deliver  to  the  obligee  a  deed  of  certain  land, 
a  demand  of  the  deed  within  a  reasonable  time  after  the  obligee  becomes 
entitled  to  it,  and  before  action  brought,  if  a  demand  be  necessary  to  per- 
feet  the  right  of  notion,  is  svffioient.   lb* 

3.  And  the  obligor  is  not  entitled  te  prove,  as  a  defence  to  a  suit  upon  such 
bond,  that  afler  the  breach  of  tbe  condition  upon  his  part,  and  after  suit 
brought  therefi>r,  he  tendered  to  the  obligee  a  deed  of  the  land.  Id. 

4.  But  an  inftraetios  to  the  jory,  in  snoh  case,  that  the  obligee  is  entitled  to 
recover  the  valne  of  tbe  tend  at  the  time  it  should  have  been  coovejred, 
with  interest  vpon  that  value,  is  erroneous.  There  not  having  been  a  re- 
ceipt by  the  obligor  of  the  entire  considerati<Hi  of  the  conveyance,  but  only 
a  refusal  of  a  tender  of  services  to  be  performed,  tbe  recovery  should  be 
restricted  to  tbe  extent  of  the  obligee's  actual  damages.  lb, 

5.  Where  the  services  to  be  performed  by  the  obligee,  in  such  case,  consist 
in  the  making  of  a  specified  number  of  pairs  of  boots,  for  which  the  obligor 
IS  to  provide  leather,  the  reflisal  of  the  obligor  to  furnish  the  leather  is  a 
breech  of  the  condition  upon  hii  part,  sufficient  to  work  a  forfeiture  ef  the 
bend.  lb. 

fke  Cqavcxht  8, 9* 

BOOK  ACCOUllT. 

|.  The  auditor,  in  an  action  of  aocount,  has  no  aothority  to  audit  the  book 
aeeonats  of  tbe  parties ;  and  if  the  perties  present  their  book  aceonnts  be* 
fbre  him,  it  will  be  considered,  so  for,  a  submission  to  his  decision  as  arbi- 
tratpf,  and  any  deeiston,  vrhich  he  may  make  thereon,  will  be  held  finsl. 

Jiiken  ei  oI.y.  8mWi  0t  el.,  ITS. 

8.  A  judge  of  probate  may  recover,  in  an  action  on  book  account,  the  fees 

allowed  him  by  statute  for  his  Judicial  services. 

Sargtant  v.  Sunderland^  284, 
3.  The  plaintiff,  in  an  notion  on  book  account^  may  testify  to  tbe  Act  of  a 

payment  upon  the  account  by  the  defendant;  and,  if  tbe  fact  of  the 

payment  be  found  npon  his  testimony,  he  may  have  the  benefit  of  it^  to 

UToid  (he  efe9t  of  the  statnU  of  limitatiops.   /^. 
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4.  Allhoagh  the  depositioDs  of  the  ptrties  are  not  admimible  in  actions  on 
book  account,  yet  when  there  are  two  defendants,  the  plaintiff  may  use  as 
evidence  a  written  statement  signed  by  one  of  tbem,  in  reference  to  the 
subject  matter  of  the  suit,  as  an  admission  ;  and  it  makes  no  difference, 
that  such  admission  in  writing  is  sworn  to  and  certified  in  the  form  of  a  de* 
position.    Gilberi  r.  Tohy  et  aZ.,  306. 

5.  And  the  report  of  the  auditor  will  not  be  set  aside,  because  it  appears 
upon  its  fkce,  that  such  written  admission  was  offered  and  received  before 
him  as  a  deposition,— it  not  appearing,  that  he  gave  to  it  any  other  weight, 
or  effect,  than  that  of  an  admission  by  the  party.    Ib» 

6.  If  the  exceptions,  allowed  and  filed  in  the  county  court  to  the  decidon  of 
that  court  in  accepting  a  report  of  auditors,  show  what  questions  were  de- 
cided by  the  court,  it  is  sufficient  to  bring  those  questions  regularly  before 
the  court  for  revision,  although  the  exceptions  to  the  report,  which  were 
filed  in  the  county  court,  do  not  show  that  those  questions  were  raised. 

VUas  ▼.  Doyfiur,  419. 

7.  Money  collected  by  an  attorney,  upon  demands  left  with  him  for  collection,  can- 
not ordinarily  be  recovered  from  him,  by  the  creditor,  in  an  action  npon  book 
account  But  if  the  parties  expressly  agree,  that  the  numey  so  reeerred  may 
be  charged  upon  book,  the  objection  wiU  be  obviated  ;  and  smch  agreement 
may  also  be  implied  from  the  course  of  dealing  between  the  parties. 

Scott  ▼•  Lanc€t  607. 
6.  The  mere/oTM,  in  which  a  eharge  is  made  npoobookaeoomt,  is  not  matoria], 
in  determining  the  right  to  recover  tiierefor.    /6. 

9.  When  property  has  been  tortlonsly  taken  from  the  poasesuon  of  the  owner,  and 
converted  by  the  wrong  doer  directly  to  his  own  use,  the  owner  cannot  recover 
for  such  property  by  an  action  upon  book  account  The  extent,  to  which  the 
doctrine  of  waiving  torts  and  sueing  in  assumpsit  has  been  carried  in  this  state, 
is  to  allow  the  owner  of  property,  where  it  has  been  lortwnsly  taken  and  cei^ 
verted  into  money,  to  mafotam  assampait  for  money  bed  and  reeamd  against 
the  wrong  doer.    lb. 

10.  Where  one  hires  a  farm,  to  cultivate  for  a  share  of  the  prodace,  and,  by  the 
conaent  of  the  lessor,  he  converts  to  his  own  use  more  than  his  share  of  the  joint 
property,  before  division,  the  lessor  cannot  recover  therefor  in  an  aetaon  on 
book  account.  The  proper  remedy  is  by  an  action  of  account,  to  adjust  the 
whole  matter  of  the  joint  mterest  in  the  letting  of  the  form  and  the  prodncta* 

lb. 

11.  A  claim  Aht  nnliqaidated  damages  for  a  breach  of  contract  cannot  be  recovered 
in  an  action  on  book  account  lb.. 

It.  A  claim  for  the  use  and  occupation  of  land  cannot  be  recovered  in  an  actieBon 
book  account,  where  there  has  been  no  agreement,  that  k  sfaonM  be  charged  en 
book,  and  the  other  party  has  charged  nothing  on  book,  that  was  delivered  in 
payment  for  such  item.    Jb, 
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13.  The  defendant  contracted  with  the  plaintifT,  who  was  the  owner  of  a  sloop  on 
Lake  Cbamplain,  that  he  woald  employ  the  sloop  in  freighting,  and  wonld  be 
at  all  the  eipense  of  labor  for  loading  and  nnloading  and  for  sailing  and  nmn- 
aging  the  vessel,  and  woald  pay  to  the  plaintiff  one  half  of  the  gross  receipU 
for  a  specified  time,  and  the  plaintiff  agreed,  that  he  would  be  at  the  expense 
of  making  all  necessary  repairs  vpon  the  vessel;  and  it  was  held,  that  this  did 
not  create  a  partnership  between  them,  nor  give  them  a  joint  interest  in 
the  earnings  of  the  vessel,  bot  Uiat  an  indebtedness  was  created  from  the  de- 
fendant to  be  the  plaintiff,  to  be  measnred  by  the  amoont  of  basiness  done,  and 
that  the  plaintiff  might  recover  of  the  defendant,  in  an  action  on  book  aceoimt, 
one  half  of  the  amoant  received  by  the  defendant  fbr  freigbtiiif  daring  the 
time.     Tobia$  v.  Blin^  644. 

14.  The  right  to  recover,  in  an  action  npon  book  acconnt,  cannot  be  defeated  by 
the  form,  merely,  in  which  the  charge  is  made.   lb, 

15.  The  presulent  and  profeason  of  a  literary  institation  were  to  have  all  the  tnition 
money  received,  and  agreed  that  it  should  be  divided  between  them  according 
to  certain  specified  rates  and  proportions;  and  it  was  also  agreed,  that  all  the 
money  collected  shoold  be  delivered  to  a  depositary,  or  treasnrer,  and  that  ibt 
interest  of  the  members  in  the  fund,  when  so  in  deposits,  should  be  distinct  and 
several  mterests,  and  not  to  any  extent  or  purpose  joint  interests;  and  the  de- 
positary had  no  right  to  make  any  investment  of  the  fond,  either  for  the  benefit 
of  the  members,  or  for  his  sole  benefit,  nor  Were  there  any  chaiges  upon  the 
fund,  in  his  hands,  in  the  adjustment  of  which  there  might  be  a  common  inter- 
est. Held,  that  although  no  action  could  be  sustained,  in  such  case,  against  the 
depositary,  for  the  several  share  of  a  member,  until  demand  made,  yet  that  a 
qualified  indebtedness,  sufficient  to  warrant  a  charge  on  book,  arose  imme- 
diately upon  the  receipt  of  the  money,  and  that  each  member  might  reeover 
his  several  share  in  an  action  on  book  account,  upon  refusal  of  the  depositary 
to  pay  npon  proper  demand.   Jackman  v.  Partridge,  658. 

16.  A  right  to  make  a  chaige  on  book  does  not  reqnbe,  that  there  should  be  an  im- 
mediate and  present  right  of  action  upon  it.  It  is  suffioient,  in  any  case,  if  aa 
obligation  to  account  for  the  money  or  propwty  received  resulted  directly  from 
the  transaction  between  the  parties.    lb. 

17.  In  a  ease  where  the  action  of  book  aoeount  would  otherwise  be  appropriate,  the 
neeessity  of  demanding  payment  before  suit  is  no  valid  objeetkn  to  the  iofin  of 
actiott.    Ih. 

18.  In  an  action  upon  book  account  the  plaintiff  may  testify  as  to  the  fact  of  the 
delivery  of  an  article  by  the  defendant  to  him,  which  is  credited  npon  his  book, 
and  as  to  the  time  and  manner  of  such  delivery,  although  the  eflbct  of  it  may 
be  to  prove  dealings  between  the  parties  within  six  years,  and  thus  to  save  the 
plaintiff's  aoeount  from  the  operation  of  the  statute  of  limitations.  Bapgipod 
€t  al.  ▼.  Sov^ate,  Adm'r,  684. 

See  Contract  3;  Hiqhwats  7-9;  Probate  Court S;  Sale  8, 10, 11. 
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CASES  EXPLAU^ED,  &c. 

iToon  w.  OreenmoH,  7  Wend.  121,  commented  npon,  and  dntinguished  from 

Derby  «f  al.  ▼.  JohmoH  et  al.^  17. 
^Idrich  r.  Landonderrify  6  Vt.  441,  tnd  Cattklon  v.  Mtnir  tt  at.  S  Vt  209* 

eiplaiaed  and  divtingnished  from  Sheldon  ▼.  Fairfax^  102. 

PtUney  ▼.  Dumnunion,  12  Vt.  360,  explained  in  lb. 

fViidi  T.  Bianckardy  7  Vt.  188>  eonaidered  and  explained  in  HaU  v.  ffmnUey 
€t  al.^  147.: 

Hurd  T.  Darling  it  al.^  14  Vt  214,  16  Vt  577,  examined,  and  the  correctnesa 
ef  the  deciaion  qaeationed,  bj  BxirvxTT,  J.    JSiken  M.  al,  v.  Smith,  172. 

MilUr  T.  HbUeii,  18  Vt  8S7,  explained.    McDamtU  ▼.  Lapham  c<  «/  ,  222. 

Holley  T.  Adam»9  Adm*r,  16  Vt.  206,  commented  upon,  and  the  deciaion  ap- 
proved.   Smith  tt  b/.  ▼.  KOtridge,  Adm'r^  266. 

Jldm*r  of  Sarrett  ▼.  Copeland,  20  Vt.  244,  considered  and  explained  in  Dana^ 
jSdm'r,  ▼.  Lull,  888. 

jRi'ce  T.  Monipelier,  19  Vt  470^  explained  in  Catiedy  r.  Stockbridge,  891. 

CUANCE&V. 

1»  Wliere  one,  who  waa  a  creditor  of  an  eatata,  took  appeala  from  declsiona  of 
the  commiaaionera  allowing  daima  againat  the  eatate  in  favor  of  the  adminia- 
trator  and  othera,  and  proaeeuted  the  appeala  to  final  jadgment  in  the  name  of 
the  eetatoi  and  the  deciaiona  of  the  commiMionera  in  the  aeveral  caaes  were 
reveraed,  and  the  claima  dinUowed,  and  coata  awarded  to  the  appellant,  who 
had  paid  all  the  exfrnmea  of  proaecnting  the  appeala,  it  waa  held,  that  the  ad* 
miniatmtor  waa  not  entitled  to  receive  the  coata  ao  awarded ;  and  the  adminia* 
trator  having  received  the  coata  and  executed  releaaea  therefor,  it  waa  held, 
that  the  conrt  of  chancer/  would  compel  him  to  pay  the  amoani  to  the  credi- 
tor, who  thna  took  and  proaecnted  the  appeala.    Sutton  v.  Sutton,  74. 

2.  The  vendor  of  real  eatate  haa  a  lien  vpon  the  eatate  for  the  payment  of  the 
parcbaae  money,  aa  againat  all  peraona  except  bona  fide  purchaKers.  without 
notice  of  ita  non-payment    Manly  ft  al,  v.  Slaton  et  al.,  271. 

8.  Knowledge  that  aome  portion  of  the  pnrchaae  money  ia  mipaid,  without  know* 
log  how  mnch  or  how  it  ia  aacnred,  ia  sofficient  to  pat  a  aabaeqnant  pnrohaaer 
on  inqoiry.    Ib% 

4.  In  order  to  have  a  apedal  contract  between  the  partieti  in  reflurence  to  the 
payment  of  the  pnrchaae  money,  operate  aa  a  waiver  of  anch  lien,  it  moat  be 
to  aome  extent  inconaiatent  with  the  oontinved  exiatence  of  the  lien, — aach'aa 
the  taking  of  an  independent  collateral  aecprity .  Bot  the  taking  of  promiaaory 
notea  for  the  porchaae  money,  althongh  payable  at  a  fntore  day»  will  not 
amonnt  to  a  waiver  of  the  Hen.    lb, 

6.  If  one  haw  aa  intereat  in  pn^it/i  to  which  two  dilTertnt  peraona  olaim  title, 
aad  which  ia  dependent  npon  the  f  alklity  of  tbo  chum  of  ose  of  tbom»  he  may 
84 
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■ulain  a  bill  in  ebaaeafy,  to  compel  tbem  to  adjnst  bj  UtipitiMi  tbeir  r« 
ive  righto.    Hodgu  v.  Griggi  et  a/.,  280. 

6.  Where  the  purchaser  of  a  farm,  apen  which  there  wai  aB  attoebment  in  ^wifr 
of  a  creditor  of  a  former  owner,  gave  a  ptomiMory  neto  to  the  Tendor,  Tor  a 
portion  of  the  poichaM  money,  which  was  to  become  void  hi  case  tke  aMaefe- 
ment  sboaM  be  valid,  and  the  attaching  creditor  obtaiaed  jadgment  and  leviedl 
hb  execation  vpon  the  land  attached,  it  was  held,  that  the  holder  of  the  noto 
might  sDstein  a  bill  in  chancery  against  the  maker  of  the  note  and  the  attocb- 
ing  creditor,  to  compel  an  adjastment,  by  a  suit  at  law  between  tbem »  of  tbek 
respective  rightt  to  the  land.    lb. 

7.  Here  iaadeqaacy  of  consideration  famishes  no  svfBcsent  gronad  ftr  tbo  mter* 
ference  of  a  court  of  equity  to  set  aside  a  deed,  ot  contract;  but  inadaqnaeyr 
ef  coDsiderationy  anited  with  snch  a  degree  of  weakness  and  imbecility  of  iii' 
tellect,  as  would  justify  the  inference,  that  such  weakness  had  been  taken  ad- 
vantoge  of,  will  afierd  sufficient  gronnd  for  such  iatorference.  Jlfnan  v.  BeU 
Urly,  82fr. 

8.  To  a  bin,  which  alleges,  that  a  release  of  a  bond,  conditioned  for  the  rapport 
of  the  orator,  was  obtained  by  the  defendant  for  a  grossly  inadeqaate  coiisiderm- 
tion,  an  answer,  denying  the  inade<|micy ,  and  setting  forth  the  previeas  arrange— 
■tent  of  the  parties,  which  led  to  the  execution  of  the  bond,  the  majntennnee 
of  the  orator  from  that  time  to  the  time  of  eaneelljng  the  bood,  and  the  anMraat 
paid  for  the  release,  was  held  responsive.    lb, 

0.  And  it  was  held,  in  such  case,  that,  in  considermg  the  4|aeetien  of  the  soS- 
eieiiey  of  the  consideration  Ibr  the  sarrender  ef  the  bond,  it  was  proper  to  take 
into  account  the  amount  of  property  conveyed  by  the  orator  to  the  defendant, 
on  occasion  of  the  execation  of  the  bond,  and  the  amount  of  ezpeaditorea  by 
the  defendant  in  the  snpport  of  the  orator.    lb. 

10.  That  the  jntellectual  capacity  of  one  of  the  parties  to  a  contract  is  below 
that  ef  the  average  of  mankind  does  not  alone  famish  sufficient  ground  for  eel- 
ting  askte  the  contract.    lb, 

11.  Where  an  infant  purchased  land,  and  paid  a  part  of  the  purchase  money, 
but  executed  no  mortgage  for  the  secarity  of  the  residae,  and  afterwards,  upon 
an  attempt  being  made  by  the  vendor  to  collect  the  residue  by  a  salt  at  law, 
pleaded  his  infiincy  in  bar  and  thus  defeated  the  suit,  but  still  retained  the  land, 
and,  after  he  became  of  age,  conveyed  the  land,  by  deed,  to  a  third  person,  it 
was  held,  that  the  vender  had  a  lien  upon  the  land  for  the  payment  of  that 
portion  ef  the  purchase  money  remaining  unpaid,  and  that  he  might  euforee 
that  lien,  in  chancery,  wiihoat  repaying,  or  offering  to  repay,  the  amount  which 
he  had  received  towards  the  purchase  money.    Weed  v.  JBeebt  et  o/.,  49& 

n.  And  it  was  also  held,  that  sacif  third  person,  who  had  purchased  the  land, 
having  had  foil  knowledge,  before  his  purchase,  of  all  the  facts,  spon  which  the 
eqnitoble  lien  of  the  orator  was  founded,  acquired  by  his  purchase  no  greater 
right,  and  coild  elaim  to  stand  »  ne  better  situation,  than  the  one  from  who» 
be  pnrchased.    lb. 
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IS.  And  it  WM  alM>  heM»  thai  the  vendor  oe«M  netaia  a  bill  m  ehaneerj,  in  his 
own  Baaie»  te  entferoe  tbii  lien,  nolwitbiteDdiog  he  bad  ezecoted  a  ^uitelatm 
d«ed  of  the  promiiei  lo  aoother  penNm,  eabf«|iient  to  his  sale  to  Che  iflla«t, 
bat  previovs  to  the  infantas  avoidanoe  of  the  debt.    Ib^ 

14.  And  it  was  farther  held,  that  it  was  not  oeeessary  for  the  orator  to  Join,  as  a 
defendant  in  sneh  bill,  one  who  had  received  a  mortgage  of  the  premises  fsoiai 
the  person  who  purchased  them  of  the  infant.    lb, 

Sh  Mortoaos  ;  Pbomissobt  Notks  8. 

CHARGE  TO  TH£  JURY,  8h  Practicb, 

COLLECTOR,  See  Taxis  5« 

CONDITION. 
1.  It  will  always  excose  the  perfonnance  of  a  condition  precedent,  that  the  peiw 
formance  was  hindered  bj  the  other  party.    Camp  ▼.  Barker  et  a/.,  469. 
See  CovTKACT  15, 17-19. 

CONSIDERATION,  Su  CoNraACT. 

CONSTITUTIONAL  LAW,  See  Statutis  Explaxikd  ks.  18-14. 

CONTRACT. 

1 .  Courts  of  justice  will  not  sustain  actions  in  regard  to  contracts,  which 
have  for  their  object  the  violation  of  law,  nor  for  property  intended  or  de* 
signed  to  be  used  for  such  purpose.   Spalding  ▼.  Pretion^  9. 

2.  The  plaintiffs  and  defendants  entered  into  a  contract  in  writing,  by  which 
the  plaintiffs  engaged  to  do  all  the  atone  work,  masonry  and  blasting  upon 
three  miles  of  the  railroad,  at  certain  specified  prices  by  the  cubic  yard. 
Tbe  plaintiffs  entered  upon  tho  performance  of  the  contract,  and,  while 
they  were  so  engaged,  the  defendants  gave  them  an  unconditional  direction 
to  leave  the  work,  and  to  do  nothing  more  under  the  contract ;  and  there- 
lipoo  the  plainiiffs  did  leave  immediately.  And  it  was  held,  that  this 
oould  not  be  treated  as  a  mutual  relinquishment  of  the  contract,  but  as  an 
exercise  of  a  right,  which  by  law  belonged  to  the  defendants,  to  put  an 
end  to  the  contract,  leaving  themselves  liable,  of  course,  for  all  conse* 
quences  rasolting  from  such  breach  of  the  contract  upon  their  part. 

Derby  et  al.  v.  Johmon  ei  ai*^  17. 

3.  In  such  case  the  pfaintilTs  may  elect  to  treat  tbe  contract  as  still  existing, 
and  binding  upon  the  defendants,  and  may  recover  for  tbe  work  per* 
formed*  at  the  contract  prices,  and  for  all  damages  incurred  by  them,  in 
consequence  of  the  discontinuance  of  the  contract  ^by  the  defendants ;— ^ 
Hall,  J. ;— and  it  appearing  in  this  case  that  bat  a  small  portion  of  the 
work  contracted  for  had  been  performed,  and  that  what  had  been  per- 
fbrmed  was  in  such  an  unfinished  condition,  as  to  be  incapable  of  being 
neasured  and  its  price  aacenained  bj  the  imto  specifiad  in  th«  contract,  it 
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WM  alto  Im14,  that  the  plaintiiBi,  uadar  tho  oiKimutaacaiy  might  treat  the 
contract  at  reacinded  frooi  the  beginaiiig  and  might  recover,  npoo  a  f«aa- 
Utm  meruity  the  true  Taloe  of  the  labor  perfomed  bj  them,  without  regard 
to  the  contract  pricee.  And  thli  reeover^r  waa  allowed  in  an  action  upon 
book  account.    /&. 

4.  The  caae  of  Xben  t.  GremMan^  7  Wend.  181,  commented  upon  and  dis- 
tinguiahed  from  the  present  caae.   lb, 

5.  The  defendant  contracted  to  conTCj  in  hia  boat  two  loads  of  wood  for  the 
plaintiff  to  Port  Henrj,  at  a  specified  price  per  cord }  and  it  was  agreed, 
that  if  the  defendant  could  not  get  out  of  the  creek,  by  which  the  wood 
la/,  with  a  Aiil  load*  the  plaintiff  was  to  complete  his  load  at  a  certain 
wharf.  And  it  was  held,  that  the  failure  of  the  plaintiff  to  complete  tb« 
defendant's  first  load  at  the  wharf,  as  agreed,  tberebj  compelling  the  de- 
fendant to  sail  to  Port  Henry  with  two  thirds  of  a  load,  did  not  abeoWe  the 
defendant  from  his  obligation  to  convey  the  second  load,  or  at  least  so  much 
of  it,  as  be  could  carry  out  of  the  creek )  but  that  the  defendant  must  per- 
form, within  the  time  agreed  upon,  ao  mnch  of  the  contract  as  he  conld, 
and  have  recourse  to  his  remedy  againat  the  plaintiff  for  the  breach  of  con- 
tract in  not  furnishing  fUll  loads.    JPeenan  v.  BroiM,  86. 

6.  In  order  to  render  a  contract  void,  for  the  reason  that  it  waacloaedon  Bon- 
day,  it  must  appear,  that  the  party  seeking  to  enforce  it  had  aome  volun- 
tary agency  in  consummating  the  contract  on  that  day. 

Sargtmni  v.  jMtt,  99. 

7.  If  a  contract  for  the  payment  of  money  be  fully  made  and  completed  on 
Sunday,  and  the  party  subsequently,  upon  another  day,  promise  to  pay  the 
money,  this  will  ratify  the  contract  and  entitle  the  promiasee  to  sustain  an 
action  upon  it  /^. 

8.  A  contract,  which  has  for  its  object  the  performance  of  an  act,  which  is 
prohibited  by  express  statute,  or  the  commiasion  of  which  incurs  a  penalty, 
is  as  much  illegal  and  void,  as  if  the  statute  in  express  terms  had  declared 
it  to  be  80.    Territt  et  al.  v.  BarOett^  184. 

9.  Since  the  enactment  of  the  statute  of  1844,  which  prohibita  the  aale  of 
apirituous  Uquon  in  this  atate,  except  under  licenae  to  sell  for  eertain  speei- 
£ed  purposes,  the  plakitiffii,  who  were  doing  business  in  the  eity  of  New 
York,  made  a  contract,  in  Vermont,  with  a  peraon  reaidlng  there,  by  which 
they  agreed  to  forward  to  him,  by  common  carriera,  spiritnous  liqoon, 
which  they  at  the  time  knew  he  intended  to  aell  in  Vermont  without  li, 
cenae,  and  jn  violation  of  the  law  -,  and  it  was  held,  that  the  plaiptiffa 
could  AOt  sustain  an  action  in  the  cpurUi  of  this  state  to  recover  therefor. 

lb. 
1)0.  A  contract,  which  is  Made  while  the  parties  are  under  a  mutual  misUke 

as  to  matedal  faots,  affecting  ita  subject  matter,  is  invalid,  and  may  b« 

avoided  in  a  court  of  law.  Xktchum  v.  Cdtlim,  101. 
II.  The  defendant,  on  the  twenty  second  of  November,  shipped  a  quiatity 
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of  prodoM  from  Borlington  to  bif  eonrigiieeo  in  Boeton,  to  bo  told ;  on  tbo 
twontf  ibnrth  of  NoTombor  an  agont  of  tho  plaintiff  parebaaod  tbo  prop* 
orty  of  tbo  doftndant,  nnder  tbo  boliof  of  botb  partaoa,  tbat  tbo  proporty 
waf  tfaoD  in  a  warobonao  at  Wbitoball,  wbore  tbo  plaintiff  oontomplated 
rocoiring  it,  and  tbo  dolondant  dolivorod  to  tbo  agont  an  ordov  upon  tbo 
warobottionan  for  tbo  proportji  wbioh  order  waa  proiontod  on  tbo  twonty 
flftb  of  NoTombor ;  tbo  beliof  of  tbo  dofondant,  tbat  tbo  property  waa  at 
Wbitoball,  waa  baaed  upon  tbo  ropreaontationaof  tbo  agont,-->wbo  boUoTed 
tbe  aame ;  on  tbo  twenty  nintb  of  NoYombor  the  agent  paid  to  tbo  defend- 
ant $75,  towards  tbe  purcbaao,  snppoeing  that  tbo  property  bad  been  de- 
livered npon  tbe  order ;  tbe  property  waa  never  in  Act  landed  at  Wbito> 
bally  bat  waa  received  by  the  conaigneea  at  Boston  on  tbe  third  of  Decem- 
ber and  waa  commingled  by  them  with  other  property  of  the  aame  kind, 
belonging  to  tbe  deftndant»  so  that  it  could  not  eaaily  be  diatangniabed ;  on 
the  twonty  fifth  of  December  the  defendant  informed  bia  conaigneea,  that 
be  had  fold  the  property  to  the  plaintiff;  but  tbe  property  waa  afterwards 
fold  by  the  consignees  and  credited  to  the  defendant;  Held,  that  the  eooi 
tract  waa  Invalid,  by  reason  of  the  mntnal  mistake  aa  to  the  situation  of 
the  property  at  the  time,  and  that  the  plaintiff,  after  demand,  waa  entitled 
to  recover  from  the  defendant  the  amount  paid  by  him  towards  the  pur- 
chase, in  an  action  for  money  had  and  received.  lb. 
IS.  It  ia  not  necessary,  tbat  tbe  consideration  of  a  contract  in  writing 
abould  appear  upon  the  face  of  the  writing ;  it  may  be  proved  by  parol  ev- 
donee,  or  may  bo  inferred  from  tbe  terms  and  obvious  import  of  the  con- 
tract.   PaUkin  V.  Sutfl  ei  «/.,  39iJ. 

13.  The  acceptiDg  and  adopting  a  written  contract,  by  a  party  who  baa  not 
put  bia  name  to  it,  binds  such  party,  tho  aame  as  i(  be  bad  signed  tbe  con- 
tract   lb. 

14.  Where  tbe  defendanta,  who  were  in  poasession  of  the  mortgaged  prem- 
isea  under  a  conveyance  from  the  mortgagor,  agreed  in  writing  with  tho 
mortgagee,  that  they  would  pay  the  amount  duo  upon  tbe  mortgage  by  a 
day  certain,  or  would,  on  that  day,  anrrender  the  premiaes,  by  quitclaim 
^ted^  and  would  pay  the  interest  upon  the  mortgage  debt,  and  they  omitt 
ted  to  aurrender  the  premises  npon  the  day  named,  whereupon  the  plain- 
tiff brought  asaumpait  upon  their  agreement  to  pay  the  amount  doe  upon 
the  mortgage,  alleging  the  consideration  of  the  agreement  to  be  an  under- 
taking on  his  part  to  permit  the  defendants  to  occupy  the  mortgaged  prom- 
iaea  until  the  day  named,  and  the  plaintiff  proved,  that  he  was  entitled  to 
the  poasession  of  the  premiaes,  under  tbe  mortgage,  at  the  time  the  defend- 
anta' agreement  was  made,  and  that  ho  was  making  preparations  to  obtain 
the  possession,  and  that  negotiations  were  then  pending  between  them  In 
reference  thereto,  and  tbat  he  did  permit  the  defendants  to  occupy  the 
premiaes  until  the  day  named,  without  claiming  the  poasession,  or  rents 
and  profits,  or  taking  means  to  enforce  bis  mortgage,  it  was  held,  tbat  these 
Acts  tended  to  prove  the  underuking  on  the  part  of  the  plaintiff,  which 
irjtf  alleged  to  bo  the  conaideration  of  the  defendanta'  promiio.    Jb, 


Digitized  by  CjOOQIC 


ero  INDEX. 


15.  Aid  it  wai  alio  held,  that  it  waa  not  naeaaiary  for  the  plaintiff  to  allege, 
or  prove,  ao  offer  on  hie  part  to  asMf  n  the  mortgage  and  the  mortgage 
ootea  to  the  defendants,  aa  a  condition  precodoot  to  hia  right  to  abstain 
meh  action.    H, 

16.  When  a  con  tract  ie  ia  the  altematiTe,  to  do  one  of  two  thin^i,  or  to  do  a 
certain  act  or  pay  a  earn  of  money,  by  a  day  oertain,  the  right  of  ejection, 
before  the  day  of  performance,  ia  in  the  party  who  ia  to  do  the  act ;  but  if 
be  anffer  the  day  to  elapte,  withoot  making  hia  election,  then  the  right  of 
election  is  in  the  party  to  whom  the  promise  ia  to  be  performed.     lb. 

17.  When  a  parly  contraeta  to  perform  a  specified  amoant  of  labor,  aa  to  re- 
pair a  building,  and  the  contract  ia  entire,  and  the  performaoee  of  the  labor 
is,  by  the  terms  of  the  contract,  or  by  its  legal  constmction,  a  condition 
precedent  \o  the  right  to  recover  pay  therefor,  and  the  party  voluntarily 
abandons  the  work,  before  it  ia  completed,  without  fai^  upon  the  other 
aide,  be  is  not  entitled  to  recover  a  pro  rata  compensatioftfor  the  amount 
of  labor  actually  performed  by  him.    ITetUe  v.  Harvey  ^  7V.,  301. 

18.  And  although  the  contract  contain  an  independent  provision  Ibr  the  pay- 
ment of  a  part  of  the  contract  price  previous  to  the  performance  of  the  la- 
bor, yet  this  will  not,  of  itself,  render  the  covenants  independeat  through- 
out ;  but  if,  by  the  contract,  the  labor  ia  to  be  completed  by  a  certain  day, 
and  a  portion  of  the  residue  of  the  contract  price  is  to  be  paid  **  when  the 
labor  is  completed,"  and  days  are  specified  for  the  completion  of  the  labor, 
it  will  be  considered,  that  the  performance  of  the  contract  ia  a  condition 
precedent  to  the  right  to  recover  any  part  of  the  contract  price,  except  the 
amount  agreed  to  be  paid  without  reference  to  its  performance.      J6. 

19.  The  intention  of  the  partiea  to  a  contract,  in  reference  to  the  pendency  of  the 
o»vananta«  is  to  be  discovered  from  the  order,  in  time,  in  vrfaich  the  acta  are 
to  be  performed,  rather  than  from  the  arrangement  of  the  covenants,  or  the 
atmcture  of  the  instmment.     lb. 

StO.  That  the  intellectual  capacity  of  one  of  the  parties  to  a  contract  ia  bdow 
that  of  the  average  of  mankind  does  ^ot  alone  furnish  sufficient  gronnd  lor  eet- 
ting  aside  the  contract.    Mann  v.  Bitterly,  S25. 

91.  Attentions,  merely,  on  the  part  of  an  nnmarried  man  to  an  unmanied  womaa, 
do  not  constitute  a  marriage  contract;  and  the  mere  fact,  that  they  erelong  con- 
^ued,  or  that  the  neighbors  suppose  such  a  contract  most  exist,  adds  nothing 
to  their  intrinsio  weight.  But  evidence  of  mere  attentk>ns  Is  always  admissible 
upon  trials  for  a  breach  of  contract  of  marriage,  and  its  weight  and  effect  is  to 
be  determmed  by  the  jury.     Whitcomb  v.  Wolcotty  868. 

22.  The  question,  whether  such  property  was  tendered  in  dischaige  of  a  contract  Ibr 
the  delivery  of  specific  property  of  the  same  kind,  as  is  required  by  the  coo- 
tract,  most  depend  upon  the  quality  of  the  article  tendered,  and  not  upon  its 
reputation.    Goe$  v.  Turner  ^  487. 

23.  A  contract  for  the  delivery  of  «  good  coarse  salt*'  is  answered  by  the  delivery 
of  coarse  salt,  of  a  medinn  qnality,  of  the  kind  in  nse  at  the  time  and  plaon 
of  the  contneu   lb. 
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24.  No  reeorery  can  be  had  for  tpiritaoiii  Jiqnora,  fold  tn  thit  state,  while  the 
statate  of  1844  waa  in  foree,  or  aince  the  enactmeot  of  the  atatnte  of  1846,  by 
one  not  daly  licensed  to  aell  them.    Bancroft  et  aZ.  v.  Dumoa,  456. 

25.  A  contract  for  the  sale  of  real  estate,  of  which  a  third  person  is  in  adverse  pos- 
session, is  not  conrapt,  as  ajptinst  the  policy  of  law,  nor  is  it  prohibited  by  the 
statvte.  The  effect  of  the  statnte  is  merely  to  prevent  the  tranafer  of  the  Ugml 
title  of  land,  which  is  in  the  posseaeion  of  a  third  peraon,  daimiog  adversely  to 
the  grantor.   Edwards  v.  Parkhur$iy  472. 

26.  Where  a  bid  for  transporting  the  United  States'  mail  over  a  partienlar  mail 
route,  made  in  accordance  with  proposals  issued,  has  been  accepted  by  tho 
Post  Office  Department,  a  transfer,  by  the  perron  making  the  bid,  of  all  his  in- 
terest in  the  bid  and  acceptance  is  a  sufficient  consideration  for  any  agreemrat 
on  the  part  of  the  peraon  receiyiog  snch  transfer.   Carleton  v.  Jctckwn,  481. 

27.  And  in  an  action  npon  the  agreement  made  npon  receiYiog  snch  transfer, 
brought  by  the  person  who  made  the  bid,  the  contract  of  the  defendant  is  snf- 
ficiently  set  forth  in  the  declaration,  if  it  be  alleged,  that  he  agreed,  that  he 
wonid  take  the  said  mail  contract,  and  clear  the  plaintiff  from  all  liabilitiea  to 
the  government, — ^these  liabilities  being  described,  as  an  obligation  to  furnish 
the  proper  bond,  and  acceptable  sureties,  and  to  perform  the  contract  with  the 
government.    76. 

28.^  And  it  is  a  sufficient  allegation  of  a  breach  of  snch  contract,  if  it  be  averred,  that 
the  defendant  did  not  clear  the  plaintiff  from  his  liability  on  the  hid,  by  pro-^ 
curing  the  contract  transferred  to  himself  at  the  post  office  department,  or  his 
name  substituted  for  that  of  the  plaintiff,  and  that  he  did  not  execute  a  contract 
to  the  post  office  department,  as  required  by  the  bid,  either  in  the  name  of  the 
plaintiff,  or  of  any  other  person,  and  that  he  did  not  in  any  other  way  clear  the 
plaintiff  from  his  obligation  to  the  post  office  department,  and  that  he  did  not 
carry  the  mail,  or  procure  it  to  be  carried,  over  the  apecified  route.   lb. 

29 .  A  contract  in  writing  between  a  debtor  and  certain  of  his  creditors,  by  which  the 
creditors  agree  to  extend  the  time  of  payment  of  their  debts  for  a  specified  pe- 
riod, and  which  does  not  profess  to  include  all  the  creditors  of  the  debtor,  nor 
to  inclode  creditors  in  any  other  right  than  that  imported  by  the  signatures,  will 
operate  as  a  temporary  bar  to  suits  by  the  creditors  who  become  parties  to  it, 
although  it  be  not  signed  by  all  the  creditors.    Jjoomit  v.  Wainrarii^ld^  520. 

30.  And  the  validity  of  such  contract  will  not  be  affected  bj  the  fact,  that  one  cred- 
itor, who  had  an  individual  claim  against  the  debtor,  and  who  was  also  a  mem- 
ber of  a  firm,  to  which  the  debtor  was  indebted,  consented,  that  the  firm  might 
become  parties  to  the  contract,  if  he  could  receive  security  for  his  individaal 
claim,  and  that  the  debtor  famished  such  security,  m  the  absence  of  any  evi- 
dence, that  the  other  creditors  were  encouraged  to  expect,  that  such  creditor's 
individaal  claim  would  be  included  within  the  contract     Ih^ 

81.  The  discontinuance,  by  the  debtor,  of  proceedings  instituted  by  him,  in  the  dis- 
trict court  of  the  United  States,  to  be  declared  a  bankrupt,  under  the  Act  of 
Congress  of  1841 ,  is  a  sufficient  consideration  for  such  contract.    lb. 
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•S.  If  a  creditor,  whooe  debt  if  evideoeed  by  a  prominory  note  exeested  bj  ilie 
debtor,  become  a  party  to  such  contract,  and  snboeqaently,  and  after  hie  nole 
baa  become  overdne,  bnt  befoi*^  the  extended  time  of  payment  has  e^iied* 
tranafer  the  note  by  indorsement,  the  temporary  bar,  created  by  the  coBtraet, 
will  attach  to  the  note  in  the  bands  of  the  indorsee.    Jb. 

Si€  Assumpsit  2 ;  Attoknet  3 ;  Bono  1-5 ;  Book  Accovht  11 ;  Cujlx- 
csMT  7-9;  CompoftATiON  3-6;  Etidxncb  9, 10 ;  Frav]>2;  Pkivci- 
Txis  AHD  SuBSTT  4-6,  9 ;  Salb  3;  Statute  2$  Tboter  2,  3. 

CONTRACT  OF  MARRIAGE,  Set  Contract  21 ;  Pleadiitg  IS. 

CORPORATION. 

1.  Corporations  incar  the  same  liabiHties  for  theur  acts  as  natnral  peisons;  and 
%vhen  duties  are  imposed  vpon  them  by  law,  or  benefits  conferred  at  thnr  Te> 
qaest,  the  law,  equally  es  in  the  case  of  individaals,  implies  an  obligation  to 
perform  the  duty,  and  to  make  remuneration  for  the  benefit.  SktUon  t.  Fmir- 
f€us»  102. 

2.  Corporations  may  be  held  liable  upon  an  implied  promise,  as  weli  as  mdltid^ 
nals.    GasseU  r.  jindover,  84S. 

8.  It  is  now  settled  law,  that  there  is  no  implied  contract  by  the  state  in  a  charter  of 
a  turnpike  or  other  private  corporation,  that  their  property,  m  erea  their  ftan- 
chiBO,  shall  be  exempt  from  the  common  liability  of  the  property  of  indtridnals 
to  be  taken  for  the  public  use;  that  it  may  be  taken,  on  proper  compensation 
bemg  made;  that  a  rail  road  b  an  improved  highway,  and  that  property,  taken 
for  its  use  by  authority  of  the  legislature,  is  property  taken  for  the  public  use, 
as  much  as  if  taken  for  any  other  highway;  and  that  the  l^islatnre  may  dele- 
gate its  power  to  a  rail  road  corporation,  to  take  private  property  for  public  nee 
m  the  construction  of  their  rail  road,  as  well  as  to  a  turnpike  corporation  to 
take  the  like  property  for  the  public  use  in  the  construction  of  a  turnpike  load. 
WhiU  Biver  JVrnp,  Co.  v.  VI,  Central  HaU  Road  Cb.,  690. 

4.  It  is  also  settled,  that  where  there  has  been  a  l^slative  grant  fo  a  private  cor- 
poratkm  to  erect  a  bridge,  turnpike,  or  other  public  convenience,  which  is  not 
in  its  terms  exclusive,  there  is  no  constitutional  obligation  on  the  Iq^tvre, 
dot  to  grant  to  a  second  corporation  the  right  to  erect  ano&er  bridge,  or  torn- 
pike,  for  a  similar  purpose,  to  be  constructed  so  near  the  former,  as  greatly  to 
impair,  or  even  to  destroy,  the  value  of  the  former,— and  this  without  makii^ 
compensation  to  the  first  corporation  for  the  consequential  iiy'ary.    Jb, 

h.  But  so  &r  as  the  real  estate  of  such  private  corporation,  or  their  interest  in  real 
estate,  is  concerned,  they  are  entitled  to  the  same  constitutional  protection  that 
an  individual  would  be.  The  property  of  either  may  be  taken  for  public  use 
by  authority  of  the  legislature,  if  compensation  be  made  therefor,  but  not  oth* 
erwise.  Ib» 

Su  Rail  Road  ;  SHSRiFr  2. 
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cosra 

1.  Where  a  leit  it  commenced  by  trustee  proeeet,  and  jadgment  it  rendered  againat 
the  principal  debtor,  and  the  sait  ia  retained  in  eoart  for  the  pnrpose  of  deter- 
mining the  liability  of  the  trnstee,  who  is  ultimately  held  chargeable,  the  plain- 
tiff may  tax  coata,  which  accraed  in  litigating  thia  qneation,  as  costa  in  the  sait, 
to  be  paid  from  the  funds  in  the  hands  of  the  trustee. 

Jona  V.  Sptar  ^  2V.,  4M. 

i.  The  allowance  of  costs  by  the  coonty  court,  upon  an  appeal  from  the  probate 
court,  is  a  matter  within  their  diacretion;  and  if  the  exceptions  taken  to  their 
deciaion  of  qneationa  of  law  are  all  oTermled,  the  supreme  court  will  not  dis- 
turb the  allowance  of  costs,  but  will  allow  the  prevailing  party  to  tax  the  costs 
also  of  that  court.     Clarke  AdmW^  r.  Htir$  tf  Clarke  490. 

3.  If  the  excepting  party  prcTail  upon  some  of  his  exceptions,  in  the  supreme  court, 
and  the  judgment  of  the  county  court  ia  reyersed  and  judgment  rendered,  in 
favor  of  the  party  recovering  in  the  county  court,  for  a  smaller  sum,  the  ex- 
cepting party  will  be  allowed  hia  costs  of  the  supreme  court. 

Scott  T.  Lance,  507. 
Sm  Appeal  1;  Bihkruptct  23;  Poob  1« 

COUNTY  COURT,  See  Appxai.  2,  3;  Exceptions  1, 2;  Practice  6, 7, 
COVENANT,  See  Larplord  &,  Tkhart  1-4;  Plxadxrg  1-3. 

CRIMINAL  LAW. 
1.  The  officers  of  gpvemment  have  authority,  derived  from  the  general  rights  of 
the  gpTornment,  without  any  statute  whatever  upon  the  subject,  to  exercise  aU 
necessary  force  ftir  the  prevention  of  crime,  either  by  the  arrest  of  individuals, 
or  by  the  seixare  and  detention  of  the  instruments  lor  committing  crime;  and 
this  authority  is  also  e^rtended,  in  many  instances,  to  private  persons. 

Spalding  v.  Preston,  9. 

3.  One  judge  of  the  consty  court  may  take  a  verdict  in  a  criminal  case,  the 
other  jndges  being  ogAj  temporarily  absent.    State  v.  Bryant,  479. 

8.  The  disele««re  of-  the  verdict  in  a  criminal  case,  by  the  jury,  by  direction  of 
the  court,  before  the  verdict  is  actually  taken  in  court,  ia  no  cause  for  granting 
a  new  trial.    lb, 

4.  In  order  to  constitute  one  a  dealer  in  spirituous  liquors,  so  as  to  subject  him  to 
the  penalty  impoeed  by  the  statute  of  1846,  it  is  not  necessary >  that  he  should 
actually  do  the  business  in  person,  or  even  that  it  should  be  done  in  his  pres* 
ence,  or  by  bis  express  command.  If  he  keep  liquors,  and  employ  clerks  to 
deal  then  out  in  common  with  other  commodities,  he  is  equally  as  liable  for 
sales  made  by  such  elerfcs,  aa  if  made  by  him  in  person.    StatM  v.  Dow,  484. 

5.  So  if  the  owner  of  the  store  of  goods  at  which  spirituous  liquors  are  kept  for  sale, 
reside  ont  of  this  state,  and  the  busittess  of  the  store  is  managed  by  one  who 
is  his  general  agent  m  that  respect,  and  who  has  the  general  directioo  and  sn- 
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petriaioo  of  the  clerks  io  the  store,  the  same  as  his  employer  wovid  baTe  fcad, 
if  he  had  been  present,  each  general  agent  is  liable  to  the  penalty  Impoeed  by 
statute,  altbongb  the  liqaors  be  in  tact  sold  by  the  clerks.    Jb. 

CUSTOM,  See  Balk. 

DAMAGES,  See  Audita  Querela  3;  Bohd  4  ;  Cortract  3;  Justice  of 
THE  Peace  1,  3,  4 ;  Sale  12;  Trover  3. 

DEBT. 

1.  In  an  action  npon  a  bond,  ceuditioned  fer  the  payment  of  a  debt  by  inacalaieats, 
brooght  in  the  state  of  New  Hampshire,  the  plaintiff  recovered  judgment  tm 
the  penalty  of  the  bond,  and  execution  was  awarded  for  the  amount  ef  the  first 
instalment,  which  bad  then  become  dae.  Held,  that  the  judgment  for  the  pen- 
alty did  not  create  an  absolute  indebtedness  against  the  defendant,  which 
conld  be  enforced  in  this  state  by  an  action  of  debt  upon  judgment,  in  common 
form,  hr  the  parpoee  ef  enforcing  payment  of  the  inslalments  subsequent  to 
the  first.   Dimiek  v.  Brooke,  569. 

S.  The  judgment  for  the  penalty  of  the  bond,  in  such  case,  is  a  mere  creature  of  the 
statute,  having  no  force  whatever,  except  in  the  very  court  where  it  is  rendered, 
and  will  not,  either  by  the  law  of  New  Hampriiire,  or  of  this  state,  serve  ao 
the  foundation  for  an  action  of  debt,  either  in  the  common  form  of  debt  upoo 
judgment,  or  by  setting  forth  in  the  declaration  the  rendition  of  the  judgment, 
the  award  of  execution  for  the  breaches  accrued,  and  the  accruing  of  subse- 
quent breaches.    lb. 

S.  In  order  to  sustain  an  action  of  debt  npon  a  judgment,  or  upon  any  matter  of 
record,  the  obligation  must  result  from  the  record  itself,  and  must  be  shown  by 
the  record,  without  requiring  averments  of  additional  matter.  The  record 
most  show  a  still  subsisting  obligation,  perfect  in  its  inception,  and  still  unsat^ 
isfied.    lb. 

4.  Queert,  Whether  the  courts  of  one  state  can  giyeeflect  to  the  judgments  of  the 
courts  of  another  state,  by  enforcing  any  of  the  collateral  remedies,  which  the 
prevailing  party  may  be  entitled  to  have  im  the  place  where  the  judgment  was 
rendered.    lb. 

See  JuDovsiTT  3. 

DEBTOR  &,  CREDITOR,  Sh  Coktract  29-3t. 

DECEIT,  See  Sale  7, 8, 10,  l«i. 

DEED. 
I.   A  deed  of  land,  executed  while  a  third  person  is  in  possession,  adverse  to 
the  grantor,  conveys  to  the  grantee  an  equitable  title  to  the  land  ;  and  if  he 
eommenee  an  action  in  the  name  of  the  grantor,  to  recover  the  possession,  his 
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equitable  interest  will  be  protected  agaiost  any  ioterfereoce  «n  the  past  of  the 
grantor,  Edwards  v.  Parkhurst^  472- 

See  Adverse  Possession  1;  Landlord  &  Tehamt  2. 

DEMAND,  See  Acccount  5;  Bond  2;  Book  Account  15,17;  Contract  11. 

DEPOSITION. 

1.  A  deposition,  taken,  withont  notice,  to  be  naed  before  anditors,  may  be  re- 
ceived in  evidence  by  the  aoditor,  althongh  not  having  been  on  file  in  court 
thirty  days,  as  required  in  case  of  depositions  taken  to  be  used  in  the  conntj 
court.    Brigham  v.  Ahhott^  456. 

See  Book  Account  4, 5. 

DEVISE. 

1.  Where  the  will  of  a  testator  contained  a  clause  in  these  words,^'*  I  give  and 
grant  to  my  beloved  son,  John  Nason,  all  my  property,  after  the  decease  of  my 
beloved  wife,  or  marriage,  be  paying  the  legacies  herein  mentioned,  also  to  my 
daughter,  Peggy  Nason,  $200,  to  be  paid  as  above  mentioned,  the  horse  I  now 
own,"  (describing  it,)  **•  and  to  live  and  remain,  so  long  as  she  is  unmarried, 
in  my  house,  and  enjoy  the  same  privileges  as  she  now  does,  and  also  one 
cow," — it  was  held,  that  the  intent  of  the  testator  was  plain,  that  Peggy  Nason 
should  have  a  right  to  all  the  privileges  in  the  house,  which  she  had  before  en- 
joyed.   Maeck  et  al.  v.  Naeon^  115. 

2.  And  it  was  held,  that  the  eitent  of  the  privil^e,  which  the  devisee  had  en- 
joyed in  the  house  of  her  father,  previous  to  his  death,  might  be  proved  by 
parol  evidence,  for  the  purpose  of  giving  eiTect  to  the  devise.    lb. 

8.  And,  the  extent  of  such  previous  privilege  having  been  shown  by  parol  evi- 
dence, it  was  also  held,  that  the  devise  was  not  void  for  uncertainty,  but  that, 
the  previous  privilege,  which  the  will  had  changed  into  a  right,  being  aseer- 
tained  by  applying  the  roeasare  specified  in  the  will,  the  devisee  was  entitled 
to  the  benefit  of  it.    lb. 

4.  And  it  was  ako  held,  that  the  right  thus  acquired  was  a  personal  privilege, 
which  the  devisee  could  not  assign,  but  which  she  might  waive;  and  that  there- 
fore, in  an  action  of  ejectment  brought  against  her  by  those  claiming  under  the 
device  in  the  will  to  John  Naeon,  testimony  was  admissible,  to  show  her  con- 
tinued enjoyment  of  her  right  in  the  house  from  the  time  of  her  father's  de- 
cease to  the  time  of  trial,  for  the  purpose  of  showmg  that  she  had  not  aban- 
doned the  right; — althou^  the  court  inclined  to  the  opinion,  that  this  evidence 
was  also  admissible,  lor  the  purpose  of  showing  a  practical  construction  of  the 
extent  of  the  right  nnder  the  devise,  by  those  claiming  adverse  to  the  devisee, 
and  who,  it  appeared,  had  always  continued  in  the  occupancy,  nnder  the  will, 
of  that  part  of  the  house  not  occupied  by  the  defendant.  lb. 

5.  And  it  appearing,  by  the  evidence,  that  the  devisee,  previous  and  snbseqaent 
to  the  death  of  her  father,  had  occupied  a  particular  room  in  the  hoofe  as  a 
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■leepiog  room,  it  waa  held,  that  ahe  acquired,  viidef  the  deYiae,  the  right  to  tfce 
ezcl naive  occapation  of  this  room,  free  from  all  intrnsioo.  Jff. 
6.  Quart,  Aa  to  the  comtmction,  which  ahoald  be  put  upon  a  deriM  io  tfaoe 
words,— «<  I  give  to  my  beloved  wife  ooe  third  part  of  all  my  real  and  peranoal 
eatate,  and  in  addition  to  that  I  give  her  one  cow,  ten  sheep  and  one  hnndrvd 
dollars  in  money,  to  have  at  her  disposal  daring  her  natural  life,  or  as  long  as 
■he  remains  my  widow."  Bnt,  per  Esdfibld,  J.,  the  mtent  of  the  teslator 
would  seem  to  have  been,  to  place  at  the  absolnte  disposal  of  the  wife  all  die 
estate  devised  to  her,  and  that  thia,  as  to  the  peraonal  catate  at  least,  wosM 
inclade  the  right  of  tnuisfer  by  gift,  or  sale. 

WhiU  et  al,  v.  WhiU,  » V,  UO. 

DISCONTINUANCE,  Su  Pleadihg  8, 10. 

DISTRIBUTION  OF  ESTATES. 

1.  The  kindred  of  the  half  blood,  on  the  mother's  side,  inherit  eqaaJly,  in  tins 
state,  with  the  kindred  of  the  whole  blood,  in  the  same  degree. 

Haich  V.  Haidk,  Mm'r,  4M. 

2.  If  a  person  die,  leaving  no  widow,  issae,  fkther,  mother,  brother,  orstsCer  fiviiig, 
but  leaving  sarviving  him  children  of  his  deceased  brothen  and  sMteva,  and 
also  grand  children  of  deceased  brothers  and  sisters,  whose  parenta  aie  also 
dead,  his  estate  must  be  divided  equally  among  all  the  children,  who  are  living, 
of  his  deceased  brothers  and  sisters,  to  the  exelaswn  of  the  grand  children,** 
the  ease  coming  within  the  fifth  rule  for  the  dbtribation  of  estates  in  chsp.  6B« 
sec.  1,  of  the  Revised  Statutes.    lb. 

8.  The  term  ** relatives,**  as  used  in  the  fifth  role  for  thedistiibntionof  estates^— 
Rev.  St.  292, — relates  only  to  such  relatives  as  are  specifically  named  in  the 
fourth  rule,  and  does  not  have  reference  to  the  words  **repreiinUtHte8  ef  any 
dectaeed  brcther  and  Mter,'*  used  in  that  rule.  The  rule  was  intended  lo  ap- 
ply to  cases,  where  some  of  the  brothers  and  siaten  were  still  living,  and  not 
to  cases,  where  they  had  all  prevwosly  deeeaaed.    16* 

PQG9|  $ee  AcTrov  oir  this  Cask  G, 

DONATIO  CAUSA  MORTIS. 

1.  A  promissory  note  cannot  be  the  subject  of  a  donatio  causa  stortit,  when  •&« 
coted  by  the  donor.    Smith  et  al.  v.  iRUridge,  Mm'r^  238. 

2.  A  delivery  of  property  as  a  gift,  to  become  absolute  upon  the  deeesse  of  the 
donor,  but  made  while  the  donor  is  in  health,  and  without  reserving  to  him 
sny  power  of  revocatk)n,  cannot  be  aupported  as  a  donatio  canea  mortie.   J6, 

8.  A  promissory  note,  the  only  consideration  of  which  io  the  love  and  afltetlon 
of  the  makor  to  the  payee,  will  riot  create  a  valid  obligatkn  against  the  maker, 
or  his  representatives,  either  at  law  or  in  equity.    lb, 

4.  The  oase  of  HoMey  v.  Adams,  Mm*r,  16  Vt.  206»  commented  upon,  and  the 
decision  approved.    lb. 
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ESCAPE,  8iB  SHBKirr  4>7. 
ESTOPPEL,  &t  ExscuTiOK  4. 

EVIDENCE. 

1.  Proof,  from  other  witnemei,  that  the  complaioant,  in  a  proaecution  for  baa- 
tardy,  haa  made  atatementa  in  reference  to  the  paternity  of  the  child  inconaiat- 
ent  with  her  teatimony  npon  the  atand,  entitlea  her  to  call  witneaaea  to  analain 
her  general  good  character  for  trath.    8w€it  v.  Slurman,  23. 

2.  Bnt  when  a  witnesa  ia  contradicted,  merely,  hy  evidence  which  tenda  to  ahow 
the  fact  to  which  he  teatifiea  to  be  otherwiae  than  aa  aworn  to  by  him,  the  par- 
ty calling  him  ia  not  entitled  to  call  witneaaea  to  autmin  hia  general  good  char- 
acter ibr  tmth.    8emb,  lb, 

3.  In  an  action  in  favor  of  the  payee  of  a  promiasory  note  agaiaat  one  who  aignod 
it  aa  aurety  for  the  principal  aigner,  the  principal,  having  received  from  the  de- 
fendant a  releaae  of  all  liability  for  the  coata  and  expenaea  of  the  aoit,  ia  a  com- 
petent witneaa  for  the  defendant;  for  he  will  be  liable  to  the  plaintiff  for  the 
damagea,  if  the  defendant  recover,  to  the  aame  extent  that  he  woold  be  liable 
to  the  defendant,  if  the  plaintiff  ahould  recover;  and  therefore,  hia  liability  for 
coata  and  expenaea  being  releaaed,  hia  interest  is  eqeally  balanced. 

jiiutin  V.  JDoruint  9S. 

4.  The  record  of  a  recovery  in  favor  of  the  defendant  in  aooh  caae,  the  costs 
being  releaaed,  wonld  not  aid  the  defendant  in  a  anit  to  recover  from  the  prin- 
cipal the  amount  paid.  For  the  aurety,  in  anch  action,  matt  prove  the  original 
contract  of  soretyship,  and  the  amoont  paid  by  him, — neither  of  which  coold 
be  proved  by  the  record ;  and  the  only  oae  in  proving  the  record  woold  be  to 
ahow  the  identity  of  the  demand,  open  which  the  payment  waa  made.  Jb, 

5.  And  it  makes  no  difference,  that  the  teatimony  of  the  prineipal  tenda  to  redace 
the  amount  of  the  plaintiff's  recovery  against  the  surety.  The  judgment  in 
favor  of  the  plaintiff  transfers  the  principal 'a  liability  to  the  surety  only  to  the 
extent  of  that  judgment,  leaving  the  principal  still  liable  to  the  plaintiff  for  th« 
balance  of  the  debt,  if  justly  due.  The  record  would  be  no  defence  to  the 
principal,  for  the  purpose  of  limiting  the  amount  of  recovery,  in  a  auit  against 
him  by  the  plaintiff,    lb, 

€^  Documenfa,  the  genuineneas  of  which  ia  admitted,  or  eatabliahed  by  clear,  di- 
rect and  positive  testimony,  and  which  are  not  otherwise  in  evidence  in  the 
case,  may  yet  be  permitted  to  go  to  the  jury,  for  the  purpoae  of  comparison  of 
hand  writing.    Adams  v.  Fields  Ex'r,  21^6. 

7.  When  a  witness,  who  has  once  testified  upon  the  trial  of  a  caae,  bss  deceased  > 
his  testimony  may  be  used  npon  a  subsequent  trial  of  the  samo  case,  provided 
the  substance  of  what  he  testified,  both  in  chief  and  on  cross  examination,  c^n 
be  proved,  in  the  very  words  used  by  him.    Marth  v.  Jones,  878. 

8.  A  record  of  proceedings  in  bankruptcy ,  in  the  district  court,  must  be  received  aa 
evidence  of  every  fact,  which  can  be  reasonably  inferred  from  the  entife 
jecord.    Belknap  v.  Davis,  409. 
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9.  WImb  a  eoatraet  ia  writing  eomes  incideiitaUy  in  qneHion  upon  the  trial  of  a 
nit,  iu  execatiM  may  be  proved  by  other  testimony,  than  that  of  the  aab- 
aeribiag  witnea.     CurtU  v.  Belknap^  48S. 

10.  In  this  case  the  plaintiff  had  entered  into  a  contract,  in  writing,  with  a  third  per- 
son, that  be  woald  perform  certain  Ubor  for  a  specified  price,  and  the  defend- 
ant, opon  soflicient  oonsideration,  agreed,  that  he  wonid  perform  ao  much  of 
said  coBtract  as  belonged  to  soch  third  person  to  perform;  and  it  was  held,  in  a 
soil  against  the  defendant  upon  soch  promise,  that  the  sobscribing  witness  to 
the  original  contract  need  not  be  called,  bat  that  its  execation  might  be  proved 
by  the  testimony  of  one  who  was  a  party  to  it.    lb. 

11 .  Where  a  suit  is  conMsenced  and  proeeented  in  favor  of  a  town,  it  is  no  ob/ection 
to  the  competency  of  a  witness,  offered  on  the  part  of  the  plaintiff,  that  he  ia 
an  inhabitant  and  tax  payer  of  the  town,  and  is  one  of  the  selectmen  of  the 
town»  and,  in  connection  with  the  other  seleetmen  and  the  town  agent,  directed 
the  snit  to  be  commenced.  In  the  absence  of  any  evid«iee  to  the  contrary, 
the  coart  will  presume  the  soit  to  have  been  daly  authorized  by  the  town. 

PMcham  V.  Carter^  515. 

If .  In  a  salt,  b^gfat  by  a  town  against  an  individual,  to  recover  a  mm  ofwcaey 
paid  by  the  seleetroen  to  him  ibr  damages,  which  he  claimed  to  have  sustained 
by  reason  of  the  want  of  repair  of  a  highway  m  town,  and  in  which  the  plain- 
tifls  claim  to  recover  upon  the  ground,  that  the  payment  was  procured  by  the 
defendant  wholly  by  fraod,  the  highway  surveyor  of  the  district,  in  which  the 
injury  waa  alleged  by  the  defendant  to  have  been  snsUined,  is  a  eomp^ent 
witness  on  the  part  of  the  town.    /&. 

;90e  Action  ov  trv  Cass  5;  Appeal  9;  Assumpsit  1;  Attornkt2;  Bas- 
TAEDT  1,  9;  Book  Accocnt  3;  Coittract  12, 91;  Devise  %,  4 ;  Judgmekt 
1,8,4;  LAHDLoao  &  Txitaht  3,  4;  Moetgagx  9  4;  Practice  9,  10; 
PsoHissoRv  Notes  I . 

EXCEPTIONS. 
}.  When  a  petition  is  preferred  to  the  county  court,  based  upon  chsp.  33,  sec.  8, 
of  the  Revised  Statutes,— which  provides,  that  the  county  court  may  grant  re- 
lief, when  the  defendant  has  been  unjustly  deprived  of  his  day  in  court  bj 
fraud,  accident,  or  mistake,  or  has  been  unjustly  deprived  of  a  hearing  in  the 
asseasm^t  of  damages,  &c.,— the  decision  of  the  county  court  is  not  subject 
IP  ryviaion  by  the  supreme  court,  unless  they  err  upon  some  question  of  law» 
as  applicable  tp  the  case.    Brown  et  oL  v.  Irtcin,  68. 

2.  A  decision,  in  such  case,  that  the  facts  proved  do  not  make  a  case  within  the 

statute,  is  subject  to  revision.    Jb. 
.3.  The  supreme  court  ^ill  not  eiamine  questions,  in  a  case  pending  before  them 

upon  exceptions,  which  were  not  raised  and  decided  in  the  county  cooil 

Sargeant  v.  ButU^  99. 
4.  If  the  exceptions,  allowed  and  filed  in  the  county  court  to  the  decision  of 

that  court  in  accepting  a  report  of  auditors,  show  what  questions  werv  de* 
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cided  by  th«  court,  it  is  sufficient  to  bring  those  questions  regntsrly  before 
the  court  for  revision,  slthough  the  exceptions  to  the  report,  which  were 
filed  in  the  county  court,  do  not  show  that  those  questions  were  reised. 

VUatyf,  i)<n(m«r,  419. 

5.  In  the  ca§e  of  appeals  from  the  probate  court,  which  come  into  the  supreme 
court  on  exceptions  to  the  decision  of  the  coonty  covrt,  the  snpreme  court  sits 
only  as  a  court  of  error,  to  revise  decisions  of  the  connty  court  upon  questions 
of  law.    Clark,  AdmWy  v.  Hein  of  Clark,  490. 

6.  When  the  heirs  take  exceptions  to  decisions  of  the  county  conrt,  in  allowing 
an  administrator's  account,  and  the  exceptions  are  all  overruled  by  the  supreme 
conrt,  the  supreme  court  will  not  proceed  to  examine  qnestions  decided  against 
the  administrator  by  the  county  court,  in  reference  to  which  no  exceptions  were 
taken,  as  they  would  do,  if  any  of  the  exceptions  taken  by  the  heirs  were 
sustained.    lb. 

See  £x*R8  &>  Adm*rs  3;  Phactick  1,  2. 

EXECUTION. 

1.  A  creditor,  who  levies  his  execution  upon  land,  must  levy  upon  the  whole  es- 
tate, which  the  debtor  has  in  the  premises.  If  he  carve  out  a  less  estate,  leav- 
ing a  reversion  in  the  debtor,  the  levy  will  be  void,  as  sgainst  the  debtor,  and 
no  title  will  pass  under  it.    Howe  et  al,  v.  Blanden  et  aL,  815. 

2.  Where  a  debtor  had  an  estate  in  fee  simple  in  an  undivided  half  of  certain 
premises,  and  an  estate  as  tenant  by  the  curtesy  in  the  remainder,  and  the 
creditor  levied  upon  a  portion  of  the  prembes  by  metes  and  bounds,  treat- 
ing it  as  an  estate  by  the  curtesy,  it  was  held,  that  the  levy  was  void  and 
passed  no  title,  as  against  a  creditor  of  the  same  debtor,  who  acquired  title  to 
the  land  by  a  subsequent  valid  levy.    lb. 

3.  A  levy  upon  an  undivided  half  of  a  portion  of  land  held  by  the  debtor  in  com* 
mon  with  another  person,  describing  it  by  metes  and  bounds,  is  not  void,  bnt 
only  voidable,  at  the  election  of  the  other  tenant  It  is  valid  to  pass  the  title, 
as  against  the  debtor  and  those  claiming  under  him,  whether  he  had  notice  in 
fact,  when  the  levy  was  made,  or  not    lb. 

4.  Bnt  when  a  levy  is  void,  neither  the  debtor,  nor  those  claiming  under  him,  are 
estopped  from  contesting  its  validity.    lb. 

5.  Where  one  of  two  defendants  in  a  suit  snifered  default,  and  the  other  defendant 
appeared  and  entered  a  review,  and  judgment  was  entered  up  and  execution 
issued  against  the  defendant  who  was  defaulted,  it  was  held,  that  such  execu- 
tion was  prematurely  issued,  and  that  the  same  was  irregular  and'  void. 
Downer  v.  Dana  et  al.,  Lamoille  Co.,  1848,  cited  by  Polaitd,  J. 

Jonu  y.  Spear  i  2V.,  4S6.  - 

6.  If  a  creditor  levy  his  execution  upon  premisea  incumbered  by  a  mortgage,  and 
the  debt  exceed  the  appraised  value  of  the  equity  of  redemption,  he  is  never* 
theless  not  bound  to  levy  upon  the  entire  bterest  of  the  debtor  in  the  premises, 
but  may  levy,  for  a  portion  of  his  debt,  upon  an  undivided  part  of  the  debtor's 
interest.    Kimball  ft  al.  v.  Smith  et  al.^  449. 
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7.  Aad  it  nakea  no  difference,  tbat  Use  execntion  of  Another  creditor,  for  e  por- 
tion of  the  debt  contained  in  hie  execution,  ie  at  the  eame  time  levied  npon  the 
reeidne  of  the  debtor*!  intereet  in  the  premieei ,  thna  making  the  two  ered- 
itore,  who  have  no  common  iotereit  in  their  execatione,  tenants  in  common  of 
the  entire  eqaitj  of  redemption.    lb, 

Sh  BAVxmurTcr  9, 10, 12,  21 1  PnACTicx  8}  Tnovan  6, 6. 

EXECUTORS  &  ADMINISTRATORS. 

].  Where  a  claim  against  an  eetate  wae  presented  to  the  commiasioneiB  lor  al- 
lowance, and  was  allowed  by  them,  and  a  certificate  of  their  allowance  was 
delivered  to  the  claimant,  bat,  bj  some  mistake,  the  claim  was  ooc  inserted  in 
the  commissioneri'  report,  retamed  to  the  probate  court,  and  the  estate  proved 
solvent,  and  the  administrator,  upon  being  apprised  of  the  iacis,  paid  the 
amount  to  the  claimant,  without  anjr  other  proceedings  being  had  in  reference 
to  it,  it  was  held,  that  he  was  anthorized  to  do  so,  and  that  he  was  entitled  to 
have  the  amonnt  so  paid  allowed  to  him  in  his  administration  account. 

Clarke  Adm*u  ▼•  Stirs  tf  dark^  480. 

2:  An  appeal  firom  an  allowance,  by  the  probate  court,  of  an  administralor's  ae- 
count  carries  np  the  whole  matter  to  the  county  conn;  and  either  psrty  will 
have  the  right  to  present  any  elaims,  proper  to  have  been  acted  upon  by  the 
probate  court,  whether  they  were  in  fact  presented  there,  or  not    lb, 

t.  Whether  an  administrator  has  been  guilty  of  neglect  in  the  management  of 
the  property  of  the  estate,  and  whether  he  has  acconnted  for  all  the  property 
of  the  estate,  which  came  to  his  hands,  are  questions  of  fact,  in  reference  t» 
which  the  decision  of  the  commissioners,  appomted  by  the  county  court,  on  ap- 
peal [ipm  the  probate  court,  to  adjust  the  administrator's  account,  is  conda- 
sive.    lb. 

See  Appxal  1,2. 

FRAUD. 

1.  The  principal  will  be  held  implicated,  to  the  fullest  extent,  in  what  his  a^cnt 
does,  within  the  scope  of  what  he  expected  him  to  do,  or  for  that  which  ha 
knew  he  had  done,  if  he  persist  in  taking  the  benefit  of  the  act. 

Fitxsimmone  r.  MUn^  129. 

2.  A  contract,  induced  by  substantial  fraud,  without  which  it  would  not  have 
been  made,  cannot  be  enforced  against  the  party  thus  misled,  whether  the  fmad 
originated  with  the  other  party,  or  his  agent, — whether  it  were  concerted  bj 
the  principal,  or  adopted  by  him.     Jb, 

8.  A  conveyance,  by  a  debtor,  of  all  his  property,  to  secure  the  future  support  of 
himself  and  his  family,  without  making  provision  for  the  payment  of  all  hin 
debts,  is  fraudulent  in  law  and  void,  as  to  the  creditors  for  whom  no  provisMHs 
is  made.     Jonee  y.  Spear  ^  TV.,  426. 

See  Bajtkbuftcv  13,  14-18,  24, 26;  Pbobati  Court  1 ;  Sai.x  4, 5. 
FRAUDULENT  CONVEYANCE,  See  Fravd. 


Digitized  by  CjOOQIC 


INDEX.  681 


GUARDIAN. 

1.  Tf  the  probate  court  remove  a  guardian,  as  being  an  unanitable  person  to  dia- 
charge  the  duties  of  the  trust,  and  appoint  another  person  in  his  place,  who 
gives  the  necessary  bond,  the  powers  of  the  person  removed,  as  guardian, 
immediately  cease,  notwithstanding  be  may  appeal  from  the  decrne  re- 
moving him.  An  appeal,  in  such  case,  does  not  vacate  the  decree  ap« 
pealed  from,  but  the  custody  and  control  of  the  ward  and  estate  properly 
belong  to  the  new  guardian,  until  restored  to  the  former  guardian  by  a  de- 
cision of  the  appeal  in  his  favor,  or  determined  in  some  other  way.  Stait 
vk  McXbton^  503. 

JHIGHWAYS. 

1.  A  survey  bill  of  a  highway,  signed  by  the  selectmen  of  the  town  and  recorded 
in  the  town  clerk's  office,  commencing  in  these  words,— <*  Survey  bill  of  & 
highway  at  East  Highgate,*'  and  then,  describing  the  point  of  commencement, 
setting  forth  certain  courses  and  distances  to  the  point  of  termination,  without 
more,  is  not  void  for  uncertainty.    Kidder  v.  Jenniion  et  a/.,  108. 

2.  The  omission  of  selectmen,  laying  a  road,  to  specify  a  time  for  the  land  owner 
to  remove  his  fences,  timber,  wood,  or  trees,  according  to  the  Rev.  St  c.  20, 
§24 »  will  not  affect  the  validity  of  their  acta  in  laying  the  road,  but  will,  at 
modt,  make  them  responsible  to  the  land  owner,  in  a  proper  action,  fur  dam- 
ages, if  any  are  sustained.    lb, 

8.  The  omission  of  the  selectmen  to  return  to  the  town  clerk's  office  the  petition, 
in  pursuance  of  which  they  have  laid  a  highway,  will  not  avoid  their  act  in 
laying  the  highway.    Jb. 

4.  If  the  selectmen  have  no  power  to  proceed  to  lay  a  highway,  without  a  pett- 
,tion  for  that  purpose  having  been  presented  to  them,  the  court,  in  the  absence 

of  all  evidence  upon  the  subject,  will  presume  the  existence  of  such  petition 
and  its  regularity.    lb. 

5.  The  omission  of  the  selectmen,  who  have  decided  to  lay  a  Iiighway,  to  give 
to  one  of  the  land  owners  the  notice  required  by  the  Revised  Sututes,  chap. 
20,  sec.  10,  will  not  avoid  their  act  in  laying  the  highway,  so  as  to  render 
their  successors  trespassers  in  building  iL  But  the  party  injured  may  have 
his  remedy,  perhaps,  by  action  against  the  selectmen  guilty  of  the  omission; 
or  he  may  spply  for  an  assessment  of  damages,  when  the  road  is  laid  open 
for  travel,  under  the  statute  of  November  5, 1846,  or  for  a  committee  to  re- 
vise the  whole  proceedings,  under  the  Revised  Statutes,  chap.  20,  see.  26.  Jb. 

6.  Highway  surveyors  are  the  agents  of  the  town  in  repairing  the  highways  in 
their  respective  districts.    Ga$tett  v.  AndovtVy  842. 

7.  When  any  highway  or  bridge  is  suddenly  destroyed  in  a  town,  it  is  made  the 
duty  of  the  highway  surveyor,  in  whose  district  it  is  located,— > by  Rev.  St 
chap.  21,  sec.  15, — forthwith  to  repair  the  same;  and  if  he  have  previously 
expended  the  taxes  contained  in  the  rate  bill  committed  to  him,  and  the  ln« 
habitants  of  the  district  refuse  to  aaiist  in  making  the  necessary  repairs  and 
have,  ai  compensation  theielbr,  a  credit  towards  their  taxes  for  the  snceoedinf 
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year,  b«  may,  at  his  own  charge,  pracnre  laboreri  and  materiala,  and  mwkm 
the  repairs,  and  recover  from  the  town*  io  an  action  upon  book  account,  tho 
amooot  of  his  ezpenditores.  And  it  makes  no  difference,  that  the  labonra 
hired  by  him  were  inhabitants  of  the  district,  and  liable  to  pay  ta&es  1 
they  having  previoosly  paid  their  taxes  for  that  year.    76. 

8.  If,  after  a  highway  sopreyor  has  axpended  the  taxes  ni  the  rata  biU  i 
tad  to  him,  a  portion  of  the  highway  in  his  district  remain  nnrepaired,  ami 
the  selectmen  of  the  town,  knowing  that  the  taxes  are  expended,  ssy  to  him, 
that  there  are  eomplifaits  against  such  highway,  and  that  it  is  unsafe,  and  thai 
be  mast  repair  it,  and  he  then  call  upon  the  inhabitants  of  the  district  to  asaist 
in  repairing  such  highway  and  receive,  as  a  compensation  therefor,  a  credit 
towards  their  next  year's  tax,  and  they  refuse  to  do  so,  he  may,  st  his  own  az- 
peaee,  hire  hiborers  from  among  the  inhabitants  of  his  district,  and  make  the 
necessary  repairs,  and  recover  therefor  ia  an  aetion  on  book  account  agaimat 

the  town.    lb. 

9.  And  the  highway  surveyor  U  also  entitled,  in  such  case,  to  recover  in  (be 
same  action  for  the  use  of  tods  empfoyed  by  him  in  making  the  necessary  re- 
pain  ;  and  it  will  not  aOect  his  right  to  recover  therefor,  that  he  has  presented 
his  charge,  in  form,  as  a  charge  for  damages  done  to  tools.    7^. 

10.  In  an  action  against  a  town,  for  an  injury  alleged  to  have  been  occaaioded  by 
the  insufficiency  of  a  highway,  the  question,  whether  the  highway  waa  aulB- 
cient,  or  insufficient,  is  one  of  fiict,  to  be  determined  by  the  jury. 

Cassedy  v.  Stockbridge,  S9l. 

n.  Tovms  are  bound  to  keep  the  margins  of  their  highways  reasonably  safe. 
And  although  the  town  will  not  be  respunsibie,  if  a  travelfer  volontariTy  di  verge 
from  the  travelled  path,  and  injury  result, — as  fn  Rice  r.  Montpelitr^  19  Vl 
470,— yet  if  he  be  forced  into  the  ditch  by  accident,  and  injury  ensue  by  reamm 
of  an  obstraotioo  lying  there,  the  town  will  be  liable.    7ft. 

11.  In  this  case,  which  was  an  action  against  a  town  for  an  injury  occasioned  by 
the  iBBvfflcfi^cy  of  a  highway,  evidence  was  given  tending  to  prore,  that  the 
plaintiff,  at  the  thne  of  the  accident,  was  intoxicated;  and  the  coort  instrocted 
the  jury,  that  if  he  were  so  intoxicnted,  as  to  be  incapable  of  managing  and 
conducting  himself  and  his  team  with  ordinary  carv  and  prnd«».nce,  then  he 
eottldnot  be  said  to  be  in  the  use  of  ordiaary  earo;  and  if  this  want  of  ordi- 
nary  care  contribated  in  the  sKghtest  degree  to  produce  the  injury  complsined 
ti,  the  plaintiff  was  not  entitled  to  recever;— and  H  waa  held,  tbit  hereia 
there  wae  ne  error.    7ft. 

&e  AoTion  on  thx  Gasx  i. 

HIGHWAY  SURVEYOR,  5<e  E^idbitcji  12;  HioawArs  0-9. 

HUSBAND  &.  WIFE. 
I.  The  proeaading  to  compel  partition  of  real  estate  between  tenanta  in  commeait 
under  the  statute  of  this  state,  is  an  adTersary  proceeding,  and  can  only  be 
oatuned  betwMD  thote,  who  could  be  suitors,  in  relpect  to  each  other,  in  the 
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common  law  courts.  A  husband  and  wife, -who  are  tenants  in  eeromon  of  real 
estate,  cannet  constitute  adverse  parties  in  socb  a  proceeding;  and  if  the  oowip 
tj  conrt  sQstain  a  fwtition,  wbere  ihe  only  parties  are-  husband  and  wife^ 
and  the  otijeot  is  to  pcecnre  a  division  cf  land  held  by  them  in  oommon,  the 
judgment,  ordering  a  {mrtitioo,  will  be  treated  as  a  nnllitj  and  the  whole  pro« 
ceedings  held  /coram  nonjudUt,  How  et  al.  v.-Blanden  et  ad,  315. 
See  Contract  21;  PaACTicx  1,2. 

ILLEGAL  CONTRACT,  See  Contract;  Statutr  9. 

INDEBITATUS  ASSUMPSIT^  See  Assvmpsitj  Contract  9. 

INFANT. 

1.  If  an  infant  purchase  knd,  and  execute  notes  for  the  purchase  monej,  or  a 
mortgage  of  the  land  to  secure  the  purchase  money,  he  connot  disaffirm  the 
notes  and  morigage  and  claim  the  land  onder  his  deed. 

Weed  V.  Beebe  et  al,  495. 

3.  Where  an  infant  purchased  land,  and  paid  a  part  of  the  purchase  money, 
but  execated  no  mortgage  for  tde  security  of  the  residue,  and  afterwards,  upon 
an  attempt  being  made  by  the  veudor  to  collect  the  residue  by  a  suit  at  law, 
pleaded  his  infancy  in  bar  and  thus  defeated  ihe  suit,  but  still  retained  the  land, 
and,  after  be  became  of  age,  conveyed  the  land,  by  deed,  to  a  third  person,  it 
was  held,  that  the  vendor  had  a  lien  upon  the  land  for  the  payment  of  that 
portion  of  the  purchase  money  remaining  unpaid,  and  that  he  might  enforce 
that  lien,  in  chancery,  without  repaying,  or  offering  to  repay,  the  arooont  whjipfa 
he  had  received  towards  the  purchase  money,   lb. 

8.  An  infant  is  incapable  of  appearing  for  himself  and  defending  his  snit  in  court,  or 
of  appointing  an  attorney  to  appear  and  defend  for  him;  and  if  he  be  defended 
by  an  attorney,  in  a  snit  before  a  justice  of  the  peace,  without  the  appointment 
of  a  guardian  ad  litem,  and  judgment  be  rendered  against  him  upon  the  verdict 
of  a  jury,  such  judgment  )vill  be  vacated  on  ckudiia  querela.  Starbird  ft  oL 
▼.  Moore,  629. 

4.  The  father  of  a  minor  derives  no  right,  firom  his  mere  relation  to  the  mmor,  to 
make  a  aale,  or  tranafer,  of  the  minor's  property,  or  to  dispose  of  it  in  satis- 
faction or  security  of  his  own  debts.    Keeler  v.  Fauett,  ^^^L^^ 

6.  Where  an  infant  became  party  to  a  trustee  process,  aa  claimant  it  mvst  appear^ 
in  order  to  render  the  proceeding  conclusive  against  him,  that  hia  rights  were 
actually  tried  upon  evidence  and  adjudicated,  and  also  that  he  appeared  by 
guardian,  aa  in  case  of  an  infant  defendant,  and  not  by  proektin  ami,    lb, 

INTERPLEADER,  Su  Chancxrt  5,  6. 

INTOXICATION,  See  Higbwati  19. 

JAIL  BOND,  See  Shbrifp  4-7. 
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JUDGMENT. 

1.  In  this  case  the  plaiatiff  offered,  as  evidence  ofm  judgment  rendered  by  a  j 
of  ibe  peace,  a  copy  o(  ike  origiaal  writ,  and  of  the  officer's  retnra  thereon, 
with  a  copy  of  the  piiaatee  from  the  original  writ,  ahowing  the  continaaBce  of 
the  eait,  and  a  copy  of  a  minnte  in  these  woids,— '*  Continved  to  SepCcmhcr 
24,  1845,  at  eight  o'clock  forenoon,  at  which  time  JQdgment  on  Terdiet  of  jaiy 
for  pif.  to  recover  of  dA.  $4,00  damages  and  his  cost;  said  canse  was  continncd 
for  taxation  of  cost  to  Sept.  25,  at  which  time  said  cost  was  taxed  at  $8,98, 
and  allowed  at  $5,95," — signed  by  the  justice,  and  the  whole  certified  by  him 
to  be  "  a  true  copy.'*  Held,  That  this  was  a  snfficient  copy  of  record,  to  an- 
swer the  reqairements  of  the  statute.     Starbird  et  al,  v.  Moore,  529. 

2.  Held,  alio,  that  the  jodgment  was  properly  described  as  rendered  on  \he24di  of 
September, — the  delay  for  the  taxation  of  costs  beiog  improperly  atykd  a  ooo- 
tinoance  in  the  record.    Jb. 

8.  If  a  JDstice  of  the  peace  have  died,  withont  leaving  a  record,  in  the  form  re> 
quired  by  law,  of  a  judgment  rendered  by  him,  a  copy  of  the  original  writ  ia 
the  suit,  with  the  officer's  return  thereon,  with  a  copy  of  the  memoranda  made 
by  the  justice  thereon,  showing  that  the  defendant  was  defanlted,  and  lb* 
amount  of  damages  and  costs,  and  the  issue  of  execution,  with  a  copy  of  the 
execution,  all  certified  by  the  clerk  of  the  county  court  of  the  county  in  whicli 
the  justice  resided,  will  constitute  sufficient  evidence  to  sustain  a  declaration  ia 
debt  upon  the  judgment,  notwithstanding  it  do  not  appear  from  the  officer'a  re> 
torn  upon  the  writ,  in  the  suit  in  which  the  judgment  was  rendered,  that  the 
defendant  had  notice  of  the  suit,  and  do  not  appear  from  the  justice's  memo- 
randa, that  either  parly  appeared  before  him  at  the  return  day. 

Ellsworth  V.  Learned,  585. 

4.  The  statute,  reqairing  justices  of  the  peace  to  make  full  records  of  their  judg- 
ments, roo9t  be  held  to  be  positive  and  peremptory,  so  long  as  the  justice  caa 
comply  with  it,  but  must  be  deemed  as  only  directory,  when  compliance  has 
become  impossible,  and  then  the  minutes  of  the  justice,  in  connection  with  the 
files  and  papers  npon  which  they  are  entered,  will  furnish  snfficient  evidence 
of  a  valid  judgment    Tb. 

5.  The  want  of  actual  notice  to  a  defendant  of  the  pendency  of  the  suit  will  not 
render  the  j^ment  void,  as  in  that  case  his  rights  are  otherwise  protected  by 
statutory  enM|$ents.    Jb. 

As  Audita  CIcerxlaS;  Bakkrcptcy  9;  Debt  1-4;  Evidxscx  8;  Pais- 

CIPAl  &  SURETT  2,  3. 

JURISDICTION,  Set  Practice  5. 

JURY. 

1 .  The  county  conrt  have  the  right  to  require  the  defendant,  in  a  suit  apparently 

brought  for  the  collection  of  a  debt,  to  furnish  his  affidavit,  at  least  of  his  own 

belief,  that  the  claim  is  disputable.    And  if  be  refnae  to  comply  with  such  rule. 

it  is  not  error  for  them  to  deny  him  a  trial  by  jury.   Jonet  v.  Spear  ^  TV.,  426. 

See  Contract  21;  Justice  of  the  Peace  1-4. 


Digitized  by  CjOOQIC 


INDEX.  685 


JUSTICE  OF  THE  PEACE. 

1.  When  8  party,  toed  bdbre  a  joitic6  of  Um  peace,  rafieri  jadcment  bj  defaolt, 
and  tiie  eaae  b  continued  for  the  aaaeaament  of  damage*,  the  refoaal  of  the 
jostiee  to  allow  the  damafet  to  be  aaaeaaed  by  a  jury  is  not  the  denial  of  a 
right,  which  will  entitle  the  party  to  relief  by  petition  to  the  county  conrt. 

Brown  et  a/,  v.  Jrtoin,  68. 

S.  The  itatnte, — R97,  St,  chap.  26,  eec.  83, — ^which  aecorea  to  either  party  the 
right  of  a  trial  by  jnry,  if  demanded,  refers  to  that  trial  of  the  iasoe,  which 
precedes  the  jadgment   lb. 

8.  The  atatnte  in  reference  to  supreme  and  coanty  coarts, — ^Rer.  St,  chap.  99, 
sec.  32, — which  gives  the  conrt  power  to  canse  damages  to  be  assessed  by  a 
jnry,  after  defaalt,  does  not  extend  to  jostices  of  the  peace; — but  if  it  did,  it 
confers  npeo  them  only  a  discretionary  power,  the  refasal  to  exercise  which  is 
no  gronnd  of  error.    lb, 

4.  And  if  the  common  law,  in  reference  to  the  assessment  of  damages  by  a  jury, 
is  in  force  in  this  state,  as  to  jostices  of  the  peace,— which  may  be  doubted, — 
that  makes  the  exercise  of  the  power  to  call  a  jary  discretionary  with  the 
conrt;  and  it  is  no  gronnd  for  relief  by  petition,  that  the  jastice  refused  to  ex- 
ercise the  power,    lb, 

8h  Judoszrt  1^. 

LANDLORD  6l  TENANT. 

1.  An  action  of  covenant  for  rent  reserved  in  a  lease,  bronght  by  the  lessor  against 
the  assignee  of  the  lessee,  although  local  at  common  law,  is  not  so  in  this  state, 
— the  common  law  having,  in  this  respect,  been  superseded  by  the  statute  of 
this  state,  which  directs  where  suits  shall  be  brought. 

Univtrnty  of  Vt.  v.  Joslyn,  52. 

2.  Where  a  lease  was  produced,  signed  by  the  plaintiff  and  defendant,  but  with 
one  seal  affixed,  it  was  held  to  be  a  qoestion  of  fact,  for  the  jury  to  determine, 
whether  it  was  the  seal  of  the  plaintiff,  or  of  the  defendant,. or  whether  it  was 
affixed  at  the  time  of  the  execution  of  the  lease  and  adopted  as  the  comuMn 
seal  of  both ;  and  that  this  might  be  determined  from  the  lease  itself,  ia  the  ab* 
sence  of  other  evidence.    lb* 

8.  In  covenant  for  rent,  against  the  assignee  of  the  lessee,  it  is  not  competent  for 
the  defendant  to  prove,  under  a  plea  denying  that  the  lease  is  the  deed  of  the 
lessee,  that  the  demised  premises,  at  the  time  of  the  demise,  and  also  at  the 
time  of  the  assignment  to  the  defendant,  were  possessed  by  persons  claiming 
them  adversely  to  the  plaintiff,  the  lessor;  it  being  conceded,  that  there  was  no 
title  to  the  premises,  paramount  to  the  plaintiff's  title.  Nor  is  such  evidence 
admissible  under  a  plea,  that  the  estate,  title,  &c.,  of  the  lessee  did  not  pass 
by  assignment  to  the  defendant,  as  alleged  in  the  declaration.    lb* 

4.  In  each  action,  if,  under  a  plea  traversing  the  assignment,  the  plaintiff  show  an 
assignment,  legal  in  ibrn,  and  such  as  to  carry  the  term  with  the  covenant  of 
jtbe  lessee  to  pay  rent,  the  possession  of  the  premises  by  the  assignee  if  not 
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material;  and  though  alleged,  asd  traTerned  bjthe  plea,  evidence  io  reference 
to  it  maj  be  rejected;  and  if  ihe  plaintiflf  have  given  evidence  tending  to  prove 
each  pMaeiiion,  connected  with  evidence  of  a  valid,  nndiapated  aeaigomeat,  it 
ia  not  error  for  the  coatt  Io  eiclade  teatimony  to  rebat  anch  evidence,  ia  refer- 
ence to  the  poaMaaioo.    lb. 

5.  If  the  defendant,  in  aoch  snit,  have  been  excladed  from  the  premiaea  by  ad- 
verM  poMeaiion,  exiating  at  the  time  of  the  demiae  and  afterwards  oootinaing, 
he  most  plead  such  matter  specially.    lb, 

6.  The  defendant  entered  into  a  contract  with  A.  in  writing,  not  nnder  seal,  by 
whioh  be  agreed  **  to  let "  to  A.  a  certain  form,  to  commence  on  the  first  of 
April,  1842,  and  contiooe  from  year  to  year  for  the  tetm  of  fire  years,  or  so 
long  aa  the  partiea  shoald  agree  and  be  satisfied,  reeerviog  to  either  party  the 
right  to  terminate  the  contract  by  giving  one  month'a  notice  in  writing, — ^thn 
prodnce  of  the  farm  **  to  be  equally  divided  by  weight,  or  meaanre,  between 
the  parties;" — A/d,  that  alibongh  this  gave  to  A.  an  intereat  in  the  land,  and 
a  right  to  occupy  it  without  moleatation  from  the  defendant,  while  he  con- 
tinued in  the  performsnce  of  the  contract^  yet  that  it  did  not  constitnio  a 
lease  of  tbo  farm,  but  that  A.  was  a  gucui  tenant  at  will,  while  the  contract 
continued  in  force,  and  that  the  defendant  and  A.  were  tenants  in  common 
of  the  growing  crops,  and  of  the  produce  of  the  farm  before  aeverance. 
Aikin  H  oi.  V.  Smithy  172. 

8m  Pi.KJH)iiro  1-3. 

LICENSE,   Sec  CoNTEACT  9,  84;  Cuminai.  Law  4,  6;   Statutxs  Ex- 
PLAiaap  Slq.  12-14. 

LIEN. 
L  The  term  /ten,  in  common  acceptation,  denotes  a  l^gal  claim,  or  charge,  on  prop* 
arty,  either  real,  or  perMnal,  fi>r  the  payment  of  any  debt,  or  duty,  although 
the  property  be  not  in  the  possMssion  of  him,  to  whom  the  debt,  or  dofy,  in 
duo.  Thus  an  attachment  ia  denominated  a  lien  in  the  statafes  of  thm  state ; 
and  the  term  liem  is  used  in  the  same  aenae  in  the  act  of  Congress  of  1641,  es- 
tablishing a  uniform  system  of  bankruptcy  throughout  the  United  Statea.  Doit- 
furetal.y.  BracJcett  H  a/.,  699. 

Sh  Barkrvftct  28;  Chancxrt  2«4. 

LIMITATIONS. 
I.  Under  the  statutes  of  this  stste,  in  force  previous  to  the  Revised  Statntei,  the 
death  of  a  debtor  suspended  the  running  of  the  statute  of  limitations;  and  the 
creditor  was  entitled  to  prove  his  claim  before  the  commissiooers  appointed  to 
tfdjust  claims  against  the  estate,  if  bis  debt  were  not  barred  by  the  statute  at 
the  deoaasa  of  the  debtor,  notwithatandiog  more  than  aiz  years  from  the  time 
tha  debt  accrued  had  alapaed,  previous  to  its  presentment  before  the  commia- 
fft^good  it  al.  T.  SoutkgaU,  Adm*r,  W4. 
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2.  In  an  action  vpon  book  account  tba  plaintiff  may  teitifjr  aa  to  the  fact  of  the 
delivery  of  on  article  by  the  defendant  to  him,  which  ia  credited  opon  his  book, 
and  as  to  the  time  and  manner  of  anch  delivery,  although  the  eflfect  of  it  may 
be  to  prove  dealings  between  the  parties  within  six  years,  and  thns  to  save  the 
plaintiff's  account  from  the  operation  of  the  statnte  of  Dmitations.  Jb, 
See  Book  Accouht  3. 

LISTERS,  See  Taxes  6,  7. 

MARRIAGC,  See  Contract  21 ;  Plxadino  12. 

MISTAKE,  See  Cowtkact  10, 11. 

MONEY  HAD  AND  RECEIVED,  See  AssUMPsit  1. 

MORTGAGHEl. 

1.  Indorsements  of  payments  made  npon  promiseory  notes,  whether  of  interest, 
or  principal,  constitnte,  when  made  opon  the  note  itself,  no  part  of  the  note, 
hot  are  to  be  considered  the  same  as  l^ceipts,  executed  by  the  holder  to  the 
maker  of  the  note,  for  the  soms  received,  aad  parol  evidence  ii  admissible  to 
•aplain  them,  or  even  to  show,  that  they  were  erroneoaaly  placed  opcm  the 
note.    McDanieU  t.  Lapham  ei  a/.,  222. 

2.  And  such  evidence  is  admissible,  in  an  action  of  ejectment  fonnded  npon  mort- 
gage, brooght  against  defendants  not  party  to  the  mortgage,  if  it  do  not  appear, 
thai  the  defendants,  when  they  pnrcbased  the  mortgaged  premises,  made  in- 
quiry of  the  plaintiff  as  to  the  sum  due  on  his  mortgage,  or  bad  knowledge  of 
the  indorsements  upon  the  mortgage  notes,  which  the  plaintiff  proposes  to  ex- 
plain.   76, 

8.  The  purchaser  of  mortgaged  premises,  who  is  made  defendant  in  an  action  of 
ejectment  fonnded  upon  the  mortgage,  must  pay,  ui  order  to  relieve  the  land 
from  the  incambrance,  the  sum  due  in  equity  upon  the  mortgage ,<^which  will 
be  the  principal  and  interest  of  the  mortgage  debt,  deducting  such  payments  as 
may  have  been  made,  and  any  snms  which  the  plaintiff  may  have  received,  as 
rents  and  profits  of  the  mortgaged  estate.     J  b, 

4.  And  where  the  defendant  in  such  suit  claims,  that  the  sum  doe  upon  the  mort- 
gage is  oncertain  and  onliquidated,  and  that  he  offered  to  the  plaintiff  a  eertain 
sum,  with  a  condition  attached  to  the  offer,  that,  if  the  plaintiff  received  the 
money,  it  must  be  in  foil  satisfactk>n  of  the  mortgage  debt,  and  that  the  plain- 
tiff accepted  the  money  so  offered,  the  defendant  is  entitled  to  prove,  for  the 
purpose  of  showing  that  the  sum  due  was  really  uncertain  and  unliquidated, 
that  the  plaintiff,  previoos  to  the  commencement  of  the  suit,  had  been  in  pos- 
sion  of  a  portion  of  the  mortgaged  premises,  and  so  was  liable  to  account  lor 
the  rents  and  profits.    lb, 

6.  K  a  debt  secured  by  mortgage  be  assigaad,  and  there  be  no  agreement  to  the 
contrary,  the  mortgage,  in  equity,  goes  with  it;  and  if  the  mortgagee  retain 
the  mortgage  m  his  own  hands,  he  will  held  it  as  trustee  for  the  tMigiiee  of  the 
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debt,  eren  though  the  aisignae,  at  the  time  of  the  aisigiiiiieiit,  did  not 
of  the  existence  of  the  leearity.    Kkye$  it  ux.  t.  Wood  tt  aLt  S81. 

6.  If  a  part  of  MTeral  notes,  secured  bj  the  same  mortgage,  be  assigned  bj  the 
mortgagee,  it  will  be  held,  io  the  absence  of  any  contract  to  the  contrary^  that 
a  pro  rata  portion  of  the  mortgage  secarity  accompanies  them.    lb, 

7.  Where  several  promissory  notes  are  secured  by  the  same  mortgage,  and  the 
mortgagee  has  assigned  to  one  person  the  note  first  becoming  payable,  and  has 
assigned  the  residee  of  the  notes,  together  with  the  mortgage,  to  another  per- 
son, the  assignee  of  the  first  note  is  entitled,  equally  with  the  holder  of  the 
other  notes,  to  the  benefit  of  the  mortgage  security.    Hai.i.,  J. 

Selding  v'.  Manly  et  al.,  SSO. 

8.  But  a  tender,  by  the  holder  of  the  first  note  to  the  holder  of  the  other  notes,  of 
the  amount  due  on  such  other  notes,  accompanied  with  a  demand  for  a  tranafer 
of  the  mortgage,  will  be  construed  as  an  admission,  that  the  person,  to  who'ti 
the  tender  is  made,  has  a  prior  lien,  under  the  mortgage,  for  the  payment  of 
his  notes,  and  will  preclude  the  holder  of  the  first  note  from  afterwards  making 
any  claim  inconsistent  with  such  admission.    lb, 

•.  Bat  the  holder  of  the  first  note,  in  such  case,  is  entitled  to  claim  the  fall  beoefit 
of  the  mortgage  secarity,  as  against  the  mortgagor  and  aU  penona  datnung 
Slider  him.   lb. 

10.  And  the  holder  of  the  first  note,  in  sach  case,  upon  a  bill  brooght  agaisst  the 
mortgagor  and  his  assignees  and  against  the  holder  of  the  other  notee,  who  has 
also  taken  a  aubsequent  mortgage  of  the  same  premises,  will  be  altowed,  open 
paying  to  the  holder  the  amoant  doe  upon  such  other  notes,  to  enforce  his  lien 
upon  the  entire  mortgaged  promisee,  against  all  the  defendaata,  as  secarity  lor 
the  payment  of  all  the  mortgage  notes.    lb. 

See  Chanccrt  2-4, 11-14;  Coif  tract  14;  IvrAiCT  I. 

NEW  TRIAL. 

1.  In  order  to  justify  the  court  in  granting  a  new  trial,  for  the  reason  that  a  paper* 
not  read  upon  the  trial,  went  to  the  jury  among  other  papers  in  the  oaaa,  it 
must  appear,  that  the  paper  conveyed  aome  informatioa  to  the  jury,  which 
might,  by  soom  reasonable  intendment,  have' had  an  influence  upon  their  to^- 
diet.   Peacham  t.  Carter^  515. 

8m  CniMXNAi.  Law  8. 
NOTICE,  See  Judomeiti'  3, 5;  Plsaoivo,  9,  10, 

OFFICER. 

1.  The  offioers  of  government  have  anthority,  derived  fhm  the  genenl  n^ti  of 
the  government,  without  any  itatnte  whatever  npon  the  subject,  to  exerose  all 
neeesoary  force  lor  the  prevention  of  crime,  either  by  the  anest  of  iadividaa1s» 
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or  b J  the  leiBore  and  detention  of  the  instnimeDts  for  cemmittiiig  crime;  and 
tbii  authority  is  alao  extended,  in  many  instance!,  to  private  persona., 

Spalding  T.  Prtitony  9. 
AeTaoTSR  1. 

PARENT  AND  CHILD,  Set  Infant  5. 

PARTIES,  See  Partnership  2;  Usury  1. 

PARTITION. 

1.  The  proceeding  to  compel  partition  of  real  estate  between  tenants  in  common, 
under  the  statate  of  this  state,  is  an  adyersary  pvoceedioc,  and  can  only  be 
saslained  between  those,  who  conld  be  suitors,  in  respect  to  each  other,  in  the 
common  law  coorts.  A  husband  and  wife,  who  are  tenants  in  common  of  real 
estate,  cannot  constitute  adverse  parties  in  such  a  proceeding;  and  if  the  coun- 
ty court  sustain  a  petition,  where  the  only  parties  are  husband  and  wife, 
and  the  object  is  to  procure  a  division  of  land  held  by  them  in  common,  the 
judgment,  ordering  a  partition,  will  be  treated  as  a  nullity  and  the  whole  pro- 
ceedings held  coram  nonjudice.    Howeet  ah  v.  Blanden  d  a/.,  31 5« 

PARTNRSEHIP. 

1.  In  an  action  of  account  between  partners,  the  plaintiff  is  only  entitled  to  re- 
cover for  a  balance  due  him  on  the  adjustment  of  all  the  partneiahip  dealings. 

Warren  r.  Whetlock^  Ex*r,  823. 

2.  If  a  contract  be  made  with  one  of  three  partners,  by  one  who  is  not  aware  of 
the  partnership,  but  supposes  he  is  contracting  with  the  indiyidual  partner,  anch 
partner  may  sustain  a  suit  upon  the  contract  in  his  own  name. 

CurtU  V.  JBelknapt  483. 
8.  The  defendant  contracted  with  the  plaiotiif,  who  was  the  owner  of  a  sloop  on 
Lake  Champlain,  that  he  would  employ  the  sloop  in  freighting,  and  would  be 
at  all  the  expense  of  labor  for  loading  and  unloading  and  for  sailing  and  man- 
aging the  vessel,  and  would  psy  to  the  plaintiff  one  half  of  the  gross  receipts 
Ibr  a  specified  time,  and  the  plaintiff  agreed,  that  be  would  be  at  the  expense 
of  making  all  necessary  repairs  upon  the  vessel ;  and  it  was  held,  that  this  did 
not  create  a  partnership  between  them,  nor  give  them  a  joint  interest  in  the 
earninga  of  the  vessel,  but  that  an  indebtedness  was  created  from  the  defend- 
ant to  the  plaintiff,  to  be  measured  by  the  amount  of  business  done,  and  that 
the  plaintiff  might  recover  of  the  defendant,  in  an  action  on  book  account, 
one  half  of  the  amount  received  by  the  defendant  for  freighting  during  the 
time.    Tohioi  v.  JB/tn,  544. 

See  Book  Accouht  15;  Trvstzx  Process  1. 

PAYMENT. 

1.  If  the  treasurer  of  a  town  make  a  payment  upon  a  debt  due  firom  the  town,  it 
win  be  presumed,  in  the  absence  of  all  proof  to  the  contrary,  that  the  payment 
was  made  with  the  approbatkm  of  the  town.     Sargtant  t.  Sm^derlandi  284. 
87 
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S.  If  a  debtor  make  a  payment  apoa  an  aeeoent,  aii4  de  aot  direct  any  applita- 
tioQ  of  it  to  be  made,  the  right  of  the  creditor  to  make  the  application  is  lim- 
ited to  an  application  npon  soch  demands,  as  are  legal,  valid  claims,  the  pay- 
ment of  which  can  be  enforcedi — provided  the  creditor  hold  each  demands. 

Bancroft  it  at.  v.  jDmsios,  45€. 

8m  AccoED  &  Satisfactiof;  BAKxauPTCT  22;  Book  Accoukt  3;  Paiirci- 
PAL  6l  Su&stt  6;  pROMisioRr  Notbb  1;  Sale  8»  10. 

PERSONAL  PROPERTY,  Sn  Taies  1. 

PETITION,  See  Audita  Quebei^a  2;.  Exception u  1,2;  Justice  ow  rut. 

Peace  1,  4. 

PLEADING. 

1.  A  pica,  to  an  action  of  covenanl  for  rent,  broagbt  by  tbelesior  againal  the  as' 
■(gnee  of  the  lessee,  which  alleges,  that,  prior  to-  the  execution  of  the  lease  to 
the  lessee,  certain  third  persons,  named,  entered  into  and  expelled  the  plaintifr 
from  the  demiud  prembes,  and  conthined  their  possession  to  the  day  of  the 
demise,  and  on  that  day  held,occDpied  and  kept  possession  of  the  ssmo,  claim- 
ing title  thereto  adrerse  to  the  plaintiff,  but  not  alleging  the  ericlion  to  bave 
been  by  rinae  ef  any  title  to  the  premises  paramount  to  the  plantiff  *s  right, 
and  not  alleging  that  the  defendsnt,  or  any  of  these  nnder  whom  he  claisis 
title,  are  in  any  way  connected  with  the  disseizor's  title,  is  insufficient.  Bxir- 
VSTT,  J.     Umversity  of  VUy.  Jo^t^ni  62. 

S.  And  if  the  f^ea,.  in  saeh  case,  proceed  farther,  and  allege,  that  the  disseiasrs 
hare  continued  their  adverse-  possessisM  until  the  time  of  pleading,  excluding  as 
well  the  plaintiff  as  the  defendant  from  the  demised  premises,  it  will  still  be  in- 
sufficient, without  an  allegation  of  paramount  title  in  the  disseiasrs.  For,  th» 
lessor  having  executed  that,  which  operates,  as  between  himself  and  the  lessee, 
as  a  conveyance  of  the  term,  it  is  not  incumbent  upon  lam  to  put  the  lessee  to 
possession;  but,  as  against  a  wrong  doer,  it  is  the  doty  of  the  lessee  to  obtain 
the  possession.  And  it  does  not  alter  the  case,  that  he  can  only  do  this  by  soil 
in  the  name  of  the  lessor;  for  the  recovery  by  virtue  of  the  lease  enurea  to 
his- benefit.    Bsvitstt,  J.    Jb* 

S.  In  this  case  the  action  was  covenant  Ibr  rent,  by  the  lessor  agamst  die  aas^gaee 
of  the  lessee.  The  plea  alleged,  that  ceruin  third  persons,  previous  to  the  de- 
mise, entered  npon  tbe  demised  premises,  claiming  title  thereto  adverae  to  the 
leaser,  and  continued  in  posaesseo  until  the  time  of  pleading,  thereby  exclud- 
ing the  plaintiff  and  defendant  from  the  possession.  The  plaintiff  replied  in 
the  form  of  a  special  traverse,  denying,  under  an  absque  hoc,  the  fact,  that  the 
plaintiff  and  defendant,  or  either  of  them,  were  excluded  from  the  sn^rs  pos- 
session of  the  demised  premises.  And  it  was  held,  that  the  replication  was  suf- 
ficient   JK 

4.  In  a  plea  in  abatement  for  arresting  the  body  of  the  defeodanto  upon  a  writ 
founded  upon  a  contract  made  since  the  first  of  January,  1889,  it  is  necessary 
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to  allege,  that  the  defendants  were,  at  the  time  of  the  arreet,  retident  citiseBa 
of  this  itate.  It  ia  not  snfficient  to  allege,  that  they  art  each,  at  the  time  of  filing 
the  plea,  nor  that  thejr  are  described  as  aach  in  the  writ 

Bowman  v.  StaweU  $t  aL^  809« 

5.  A  plea  in  abatement  cannot  be  aided  by  mattera  alleged  in  the  writ,  nnleaathe 
writ  a  ezprenly  referred  to  in  the  plea.    lb. 

6.  Where  the  deelaratioa,  in  an  action  npon  a  promiaaory  note  payable  to  a  third 
peraon,  or  bearer,  omitted  to  state  the  character,  in  which  the  plaintiff  held  thn 
note,  or  brought  the  sait,  it  was  held,  that  the  coanty  court  might  permit  the 
plaintiff  to  amend,  by  ioserting  in  his  declaration  an  averment,  thai  he  yrtm 
bearer  of  the  note  and  sned  in  that  capacity.    lb. 

7.  The  pendency  of  a  prior  anit  does  not  necessarily  prove,  that  a  second  suit,  be- 
tween the  same  parties  and  for  the  same  cause  of  action,  is  vexations;  bnt  it  is 
open  to  inquiry,  whether,  or  not,  such  second  suit  is  in  fact  veiatione. 

Dawner  v.  Qarlandy  86S. 

8.  If  the  prior  suit  be  defective,  the  party,  upon  discovering  the  defect,  may  discon- 
tinue that  suit  and  bring  another,  and  the  second  suit  wOl  not  be  considered 
vexations.    lb, 

9.  If  the  prior  defective  suit  have  been  entered  in  court,  it  is  not  necessary,  that  an 
entry  of  discontinuance  should  be  made  npon  the  docket  prior  to  commencing 
the  second  suit.  A  written  notice  of  discontinuance,  delivered  to  the  defend* 
ant  previous  to  the  service  of  the  second  writ,  will  be  sufficient,    lb. 

10.  In  this  case  the  prior  defecU?e  juit  had  been  entered  in  court,  and  the  defect 
pleaded  in  abatement,  and  the  plaintiff,  during  the  term  at  which  jthe  plea  was 
filed,  gave  to  the  defendant  a  written  notice  of  the  discontinuance  of  the  anit 
and  immediately  caused  the  writ  in  the  second  suit  to  be  served,  and  subse- 
quently, at  the  aame  term,  entered  upon  the  docket  of  the  court  a  discontinu- 
ance of  the  first  snitt  and  it  was  held,  that  the  second  suit  was  not  vexationa, 
and  would  not  be  abated  by  the  pendency  of  the  prior  auit.'  lb. 

11.  In  thu  state  a  suit  is  held  to  be  pending  after  the  service  of  the  writ    lb. 

12.  Where,  in  a  declaration  fonnded  upon  a  hreachof  aoontractof  marriage,  thero 
were  aeveral  counts,  and  one  count  was  defective,  in  not  alleging  a  promise  on 
the  part  of  the  plaintiff,  and  the  jury  returned  a  general  verdict  for  the  plaintiff, 
but  it  appeared,  from  the  judge's  minutes  taken  upon  the  trial  in  the  court  ho- 
law,  that  the  defective  count  was  not  read  to  the  jury,  but  only  counts  which 
were  confessedly  good,  and  Chat  the  jury,  by  the  charge,  were  expressly  di- 
rected to  find  the  fact  of  a  promise  on  the  part  of  the  plaintiff,  it  was  held,  that 
this  court  would  not  arrest  the  judgment.    Whitcomb  v.  WolcoU^  868. 

18.  It  is  no  objection  to  a  count,  on  motion  in  arrest  of  judgment,  that  it  rafam 
to  previous  counts  for  the  anbject  matter  of  recovery.   CuriU  v.  Bdknap^  488. 

14.  Where  aome  of  the  connts  in  a  dedaration  are  anfficient  and  others  defective, 
and  a  general  verdict  is  returned,  and  a  motion  in  arrest  of  judgment  is  filed,  the 
iooUnaUon  of  the  court  is,  as  intimated  in  Whitcomb  v.  Wolcott,  anU,  pago 
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968  y  to  raitain  the  verdict,  nnleM  it  in  tome  way  eppeer,  that  ibe  finding  did 
proceed  npon  Ibe  defective  coanls.   Camp  ▼.  Barker  ei  al,,  469. 

15.  In  a  declaration  upon  a  contract  for  the  performance  of  certain  work  opon  a  rail 
road,  where  it  was  agreed,  that  the  payments,  wluch  were  to  be  made  fiom 
tune  to  time  by  the  defendants,  were  to  be  regulated  in  amovnt  by  die  esti- 
mates, made  by  the  engineers,  of  the  amonnt  of  work  performed,  it  was  held, 
that  an  omission  to  aUege,  that  such  estimates  had  been  made,  was  cored  by  an 
allegationy  that  it  was  the  doty  of  the  defendants  to  caaae  them  to  be  made. 

Jb. 

8u  Audita  Querela  3;  BAKKRurrcr  5,7;  Covditior  I ;  Cohtract  27, 
28;  Landlord  &  TsinirT  5;  Proczbs  1. 

POOR. 

1.  The  parties  to  an  appeal  from  an  order  of  removal  of  a  pauper,  which  was  pend- 
ing in  the  connty  conrt,  agreed,  that  the  suit  shonld  be  discontinoed,  and  that 
the  defendants  shonld  pay  to  the  plaintiffs  the  "costs"  which  had  acemed. 
Held^  that  this  did  not  inclnde  the  expense  of  mainUimng  the  panper  aAer  the 
order  of  removal  was  made,  and  while  the  pauper  conld  not  be  removed  by 
reason  of  sickness;  bat  that  the  plaintiffs  were  entitled  to  have  allowed  to 
them  the  costs  and  expenses  of  the  court  of  inquiry,  the  expenses  of  the  agsnt 
in  preparing  the  suit  for  trial,  and  their  cosu  and  connsel  fees  in  court. 

Brookfield  v.  Broifdrte,  447. 

8.  In  order  that  a  person  may  gain  a  legal  settlement  in  a  town  by  seven  yean'  res- 
idence, the  residence  most  have  been  the  result  of  choice,  and  not  of  legal 
coercion.     Wdodttock  v.  Hartland,  668. 

8.  Where  a  debtor  was  committed  to  jail  upon  execution  and  gave  a  jail  bond  and 
was  admitted  to  the  liberties  of  the  prison,  and  then  removed  his  family  to  the 
town  where  the  jail  was  situated,  and  continued  to  reside  there,  within  the  liber- 
ties, with  his  family,  for  more  than  seven  years,  supporting  himaelf  and  family, 
and  paying  taxes  in  the  town,  committing  no  breach  of  his  bond,  it  was  lield, 
that  he  acquired  no  settlement  in  such  town,  and  that  npon  his  beii^  a/lerwaidn 
committed  to  close  jail  and  being  then  aided  by  the  town  *m  which  the  jail  wan 
■itoated,  that  town  might  recover  the  amonnt  so  expended,  by  an  action  lor 
money  paid,  against  the  town  in  which  he  had  his  legal  settlement  at  the  time 
when  he  was  first  committed  to  jail.    lb, 

4.  And  if  it  should  be  conceded,  that  such  prisoner  has  relatives  of  sufficient  abil- 
ity, from  whom  the  town,  in  which  the  jail  was  situated,  might  have  recovered 
the  amount  of  their  expenditares  for  his  support,  by  petition  under  the  statnte, 
.yet  this  will  not  preclude  them  from  also  maintaining  an  action  for  money  paid, 
^hioh4salsogivenby  statute,  against  the  town  in  which  be  has  his  legal  set- 
4]emeot.    lb. 

See  Action  on  tbk  Cass  1-^. 
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'     PEACTICE. 

1.  The  atatnte, — ^Rev.  St.,  c.  64,  §§  8-10, — ^which  provides,  that,  when  the  phito- 
tiff,  being  an  unmarried  woman,  afaal]  mairy  before  final  judgment  in  the  suit, 
and  the  hatband  afaall  omit  to  enter  hb  own  name  with  that  of  hia  wife  upon 
the  docket  and  give  aeenrity  for  costi  by  the  third  day  of  the  first  term  next 
after  the  marriage,  judgment  shall  be  rendered  in  favor  of  the  defendant,  does 
not  apply  to  a  case,  where  the  marriage  takes  place  after  final  judgment  has 
been  rendered  in  the  ease  in  the  connty  court,  and  while  the  case  u  pending 
npon  exceptions  in  the  supreme  coort.   Sweet  ▼.  Shnman,  28. 

2.  Qvtfre,  Whether  this  statute  applies  to  a  prosecution  under  the  statute  in 
reference  to  bastardy.    lb. 

8.  Although  a  party  may  not  be  entitled  to  the  particular  charge  to  the  jury  which 
he  requests,  yet  it  is  the  duty  of  the  court  to  charge  as  the  facts  in  the  case  re- 
quire.   Hazard  v.  Sntiiht  128. 

4.  Where,  in  a  declaration  founded  upon  a  breach  of  a  contract  of  marriage,  there 
were  several  counts,  and  one  count  was  defective,  in  not  alleging  a  promise  on 
the  part  of  the  plaintiff,  and  the  jury  returned  a  general  verdict  for  the  plaintiff, 
but  it  appeared,  from  the  judge's  minutes  taken  upon  the  trial  in  the  court  be- 
low, that  the  defective  count  was  not  read  to  the  jury,  but  only  counts  wbich 
were  confessedly  good,  and  that  ^e  jury,  by  the  charge,  were  expressly  di- 
rected to  find  the  fact  of  a  promise  on  the  part  of  die  plaintiff,  it  was  held,  that 
this  court  would  not  arrest  the  judgment.    Whiteomb  v.  WolcoU,  868. 

5.  If  the  plaintiff  in  a  suit,  the  eanse  of  actkm  in  which  does  not  suirive,  die,  while 
the  suit  is  pending  in  the  county  court,  and  his  adminislrator  enter  and  prose- 
cute the  suit,  and  trials  are  had  in  the  county  court,  and  the  case  is  carried  to 
the  supreme  court  on  exceptions,  and  no  motion  to  dismiss  the  suit  b  filed  in 
the  connty  court,  such  motion,  filed  for  the  first  time  in  the  supreme  court,  will 
be  out  of  time.  The  objection  b  not  analogous  to  an  objection  for  want  of 
jurisdiction.   Dana^  Mm*r,  v.  LvUt  888, 

6.  The  county  coort  has  the  right  to  make  and  enforce  rules  in  relation  to  the  order 
and  course  of  its  own  proceedings,  and  to  prescribe  all  needed  regulations  in 
relation  to  the  time  of  trial  and  the  preliminary  proceedings,  in  all  cases  pendr 
ing before  it.    Jane$  v.  Sptar  ^  IV.,  426. 

^.  The  connty  court  have  the  right  to  require  the  defendant,  in  a  suit  apparently 
brought  for  the  collection  of  a  debt,  to  fnmbh  hb  afiMavit,  at  least  of  hb  own 
belief,  that  the  claim  b  disputable.  And  if  he  refuse  to  comply  with  such 
rule,  it  b  not  error  for  them  to  deny  him  a  trial  by  jury.    Jb. 

8.  When  a  suit  b  commenced  by  trustee  process,  the  case  b  not  ended  as  to  the 

Iprineipal  debtor,  so  that  execution  can  iasne,  nor  can  he  be  considered  as  out 

«f  oonrt,  upon  judgment  bemg  rendered  against  him;  but  such  judgment  must 

Ke,  until  the  case  shall  be  determined  in  some  legal  manner  as  to  the  trustee. 

lb, 

9.  The  rules  of  practice  in  reference  to  the  order  of  introducing  testimony  upon  jury 
triab  are  under  the  control  of  the  court,  and  sabject  to  be  varied,  in  their  dis- 
cretion.    Go$9  T.  Turner t  iVT, 
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10.  The  right  of  opening  or  closing  the  evidaMO  in  a  case  does  not  belong  cithsr  to 
the  plaintiff,  or  defendant,  as  each,  bat  to  the  party  opon  whom  rests  the 
affirmatiTe  of  the  issne.  If  the  defendant,  instead  of  disproving  the  claim  made 
by  the  plaintiff  in  the  opening,  rely  npon  proving  an  independent  fact  in  dis- 
charge of  that  claim,  he  may  content  himself  with  giving  prima  facU  evidence 
in  svpport  of  bis  defence,  and  may  then,  in  the  close,  introdoce  evidence  to 
meet  any  matters,  which  the  plaintiff  may  have  introdnced  to  disprove  the 
defence.    Jb, 

Se€  Contract  21;  £xcsptiosi  1,2,4,6;  Highways  10;   Lakdlord  ^ 
TsKAVT  2;  Plxadiiig  9-11, 12  ;  Usury  2. 

PRESUMPTION,  See  Highways  4;  Patmeht  1 ;  Principal  &  Scrrtt  8. 

PRINCIPAL  &  SURETY. 

1.  in  an  action  in  fayor  of  the  payee  of  a  promiswiry  note  against  one  who  aigpied 
it  as  snrety  (or  the  principal  signer,  the  principal,  having  received  from  the  de- 
fendant a  release  of  all  liability  for  the  costs  and  expenses  of  the  suit,  is  a  com- 
petent witness  for  the  defendant;  for  he  will  be  liable  to  the  plaintiff  lor  the 
damages,  if  the  defendant  recover,  to  the  same  extent  that  he  woald  be  liable 
m  the  defendant,  if  the  plaintiff  ahonld  reoover;  and  therefore,  his  lialnlity  for 
costs  and  expenses  bmng  released,  his  interest  is  equally  balanced. 

JituHn  v.  Dorvtfi,  88. 

2.  The  record  of  a  recovery  in  favor  of  the  defendant  in  snch  case,  the  costs 
being  released,  wonld  not  aid  the  defendant  in  a  snit  to  reoover  ftom  the  prin- 
cipal the  amonnt  paid.  For  the  surety,  in  soch  action,  most  prove  the  orqpnal 
contraot  of  swetyship,  and  the  amonnt  paid  by  him, — nether  of  which  coald 
be  proved  by  the  record ;  and  the  only  use  in  proving  the  recoid  wonU  be  to 
show  the  identity  of  the  demand,  npon  which  the  payment  was  made.  Jb. 

8.  And  it  makes  no  difference,  that  the  testimony  of  the  principal  tends  to  reduce 
the  amonnt  of  the  plaintiff's  recovery  sgainst  the  surety.  The  jodgment  in 
lavor  of  the  pkintiff  tiansfers  the  principars  liability  to  the  mirety  only  to  the 
«xtent  of  that  judgment,  leaving  the  principal  still  liable  to  the  pla'm^  for  the 
balance  of  the  debt,  if  justly  due.  The  record  would  be  no  defence  to  the 
fMrincipal,  for  the  purpose  of  limitbg  the  amonnt  of  recovery,  in  a  suit  against 
him  by  the  plaintiff*   lb. 

4.  If  the  creditor,  without  the  assent  of  the  surety,  make  a  binding  contract  with 
the  principal  to  extend  the  time  of  payment  of  the  debt,  the  surety  is  dis- 
charged. It  is  not  necessary,  that  the  contract  should  be  snch  as  wonld  pre- 
vent the  creditor  from  susUioing  an  action  at  law  on  the  debt  until  the  en- 
laiged  time  of  payment;  but  it  is  sufficient,  if  the  contract  be  snch,  as  to  give 
the  principal  a  ^gal  remedy  npon  it.  lb. 

6.  The  payment  of  usurious  interest  upon  a  debt  is  a  sufficient  considention  for 
a  promise  for  forbearance;  and  such  promise,  so  made,  will  discharge  the 
surety.    lb. 
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6.  So  a  payment  apon  the  debt,  before  the  debt  becomes  dae,  will  rapport  ■ach 
promifle;  jud  in  fuch  caee  the  surety  will  be  discharged.    lb. 

7.  Where  the  plaintiff  and  defendant  were  co-snreties  apon  a  promissory  note, 
and  the  plaintiff  bad  obtained  from  the  principal  a  lease  of  certain  premises^ 
and,  in  consideration  of  the  demise,  coYenanted,  in  the  lease,  that  he  would 
pay  the  note  in  question,  and  thereupon  he  took  possession  of  the  premises, 
and  snbseqaently  paid  the  note,  and  the  premises  were  in  fact  subject  to  a  prior 
mortgage,  which  had  become  absolute  at  the  time  of  the  execution  of  the 
lease,  and  the  mortgagee  immediately  thereafter  brought  his  bill  and  obtained  a 
foreclosure  of  the  equity  of  redemption,  and  also  brought  his  action  of  eject- 
meat  against  the  plamtiff  and  recovered  judgment  for  the  possession  and  for  the 
rents  and  profits  daring  the  time  the  plaintiff  had  retained  the  possession,  it 
was  held,  that  the  plaintiff  might  recover  against  his  co-surety,  in  an  action 
for  money  paid,  one  half  of  the  amount  so  paid  by  him  upon  the  note,~the 
principal  havuig  become  insolvent.    Prindle  ▼.  Page^  94. 

8.  And  the  plaintiff  haying  in  fact  paid  the  note  after  the  conunencement  of  the 
action  of  ejectment  against  him,  and  at  or  about  the  time  of  the  recovery  in  the 
same,  it  was  held,  that  the  presumption  must  be,  that  he  paid  the  note  by  rea- 
son of  his  origins  I  liability  as  surety,  and  not  by  reason  of  any  suppoaed  liabil- 
ity arising  from  his  covenant  in  the  lease.    Jb. 

9.  And  the  plaintiff  having,  by  virtue  of  the  same  lease,  acquired  the  right  to  the 
use  of  certain  farming  implements,  of  small  yalue,  daring  the  term,  and  having 
in  fact  had  the  use  of  them,  but  having,  at  the  same  time,  as  part  of  the  con- 
tract, released  a  debt,  amounting  to  ^100,  which  was  due  to  him  from  the  prin- 
cipal, it  was  held,  that  the  defendant  was  not  entitled  to  claim,  that  the  value 
of  the  use  of  this  property  should  be  allowed  against  the  plaintiff 's  claim  for 

contribution.    Jb.  i 

! 

PROBATE  COURT. 

1.  The  probate  court  have  the  power  to  re-open  and  revise  their  decree,  in  adju- 
dicating upon  an  administrator's  account,  so  far  as  to  charge  the  administrator 
with  advancements  and  assets  not  mentioned  in  the  decree;  and  the  denial  of 
the  prayer  of  a  petition  to  exercise  such  power  is  the  subject  of  an  appeal. 

And  the  probate  court  have  also  the  power,  and  it  would  be  their  duty,  upon  \ 

the  proof  of  fraud,  accident,  or  mistake,  in  the  adjustment  of  any  item  in  the  I 
former  account,  to  alter  and  correct  it  in  such  manner,  as  to  make  it  what  it 

ought  to  haye  been.    Mams  et  oL  y,  Jidanu  d  al.,  JUdnCn^  162.  | 

2.  When  an  application  is  made  to  the  probate  court  for  the  appointment  of  a  I 
guardian  over  a  spendthrift,  it  is  no  objection  to  the  right  of  the  judge  of  probate 

to  recover  his  fees  for  issuing  a  commission  for  an  inquisition,  that  the  applica-  i 

tion  was  insufficient  to  authorize  any  action  by  the  probate  court  i 

Sargeant  ▼.  Sunderlandy  284. 

SuArrzAL  1-5;  Boon  Account  2;  Cost  2;  Distribctioit  or  Estatei; 
ExcxriioKS  6;  Ex*R8  A  Adm*rs. 
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FROCES8. 

1.  An  objection,  in  an  action  commenced  before  a  justice  of  the  peioe,  that  the 
writ  waa  not  made  retnrnable  in  the  town  in  which  one  af  the  partiea  naidea, 
ia  matter  of  abalenant,  which,  if  not  pleaded  at  the  first  appearance  before  the 
jnatiee,  u  waived.    CTnivcrii^  of  Fl.  ▼.  JMyii»  62. 

S.  If  a  Justice  writ  be  direetedi  in  the  body  of  it,  to  an  indifferent  peraon,  named, 
in  the  form  of  a  depatation  in  a  county  conrt  writ,  stating  the  reason  of  sacfa 
direction  to  be  the  want  of  a  proper  officer  seasonably  to  be  had,  the  penoo  fo 
named  will  not  be  authorised  to  senre  aach  writ. 

Edgtrttm  ▼.  Barrdt  ti  al^  196. 

8.  A  writ,  which  improperiy  issues  as  an  attachment  against  the  body  of  the  de- 
fendant, bnt  which  is  not  serred  by  attaching  his  body,  is  not  for  thai  cause 
abateable.    Bowman  ▼.  Stovjtll  H  a/.,  809. 

4.  In  this  state  a  suit  b  held  to  be  pending  after  the  service  of  the  wriL 

Dovmer  t.  Oartand^  9S2. 

8.  A  writ  against  a  town  may  be  serred  by  leaving  a  copy  with  one  of  the  aelecl- 
men,  if  the  town  cTork  be  absent  from  the  state,  notwithstanding  then  amy 
be  an  assistant  town  cleric  in  the  town,  duly  appointed  by  the  town  clerk  and 
qualified.    Charluton  v.  Lwunburghj  468. 

&e  La^SBLOAD  &  TSVAKT  1. 

PROMISSORY  NOTES. 

1.  Indorsements  of  payments  made  upon  promissory  notes,  whether  of  interest, 
or  principal,  constitote,  when  made  open  the  note  itself,  no  part  of  the  note, 
but  are  to  be  considered  the  same  as  receipts,  executed  by  the  holder  to  the 
maker  of  the  note,  for  the  sums  received,  and  parol  evidence  is  admissible  to 
explain  them,  or  even  to  show,  that  they  were  erroneously  placed  upon  the 
nott).    McDameU  v.  Lapham  et  aL,  222. 

2.  A  promissoiy  note,  the  only  consideiation  of  which  is  the  love  and  afiectkm 
of  the  maker  to  the  payee,  will  not  create  a  valid  obligation  against  the  maker, 
or  hb  representatives,  either  at  law  or  in  equity. 

Smith  €t  al,  V.  Mitiridgt,  AdmW^  288. 
8.  In  an  action  upon  a  promiasory  note  the  defendant  cannot  avul  himself  of  n 
partial  failure  of  the  consideration,  as  a  defence,  if  there  have  been  no  offisr 
upon  his  part  to  rescind  the  contract    Boiler  v.  Sekermtrhorn^  289. 

4.  The  payee  of  a  ncfotiable  promissory  note,  who  holds  it  in  tmst  lor  the  ben- 
efit of  a  third  person,  may  transfer  it,  by  indorsement,  while  current,  for  a  val- 
uable consideration,  to  any  one  having  no  notice  of  the  trust;  and  such  trans- 
fer will  pass  a  good  title  to  the  note,  not  only  against  the  payee,  but  also  against 
the  catui  ^ve  iriui,    JTeyer  et  ux.  v.  Wood  d  a/.,  881. 

5.  But  if  the  notes  were  transferred  by  the  payee,  in  such  case,  as  collateral  se- 
curity merely,  the  cestui  que  trust  will  be  allowed  to  redeem  them,  by  paying 
the  amount  of  the  liability  for  which  they  were  pledged.    lb. 

Set  Assumpsit  1 ;  Bankruptct  2  ;  Coittiiact  32;  Doitatio  caitsa  tf cutis  ; 
MoRTOAGs7-10s  I*LBAX)iHo6;  Rail  Road  1-3;  Usort  1. 
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RAIL  ROAD. 

1.  By  Mction  foar  of  the  statate  mcorpontiDg  the  Vermont  Central  Railroad 
Company,  certain  penone  named  were  constituted  commiasioners  for  receiying 
aabacriptiona  to  the  capital  stock  of  the  company ;  and  it  was  enacted  as  foU 
lowsg — "  And  erery  person,  at  th<  time  of  sobscribinf ,  shall  pay  to  the  com- 
■unionen  ^ve  dollars  on  each  share  for  which  he  may  subscribe,  and  each 
snbscriber  shall  be  a  member  of  said  company;"  and  it  was  farther  enacted, 
that  when  one  thoosand  shares  should  be  sabscribed,  the  commissioners  might 
issae  notice  for  the  stockholders  to  meet  and  elect  directors.  The  defendant, 
after  some  other  shares,  but  less  than  one  thonsand,  had  been  subscribed  for, 
subscribed  for  fiAy  shores,  and,  instead  of  paying  to  tbe  commissioners,  in 
money,  five  dollars  upon  each  share  at  the  time  of  subscribing,  he  gaye  them 
his  promissory  note  for  that  amount,  being  two  hundred  and  fiAy  dollars,  which 
was  made  payable  to  *<  The  Commissioners  of  the  Vermont  Central  Rail  Road 
Company  '*  on  demand,  for  value  received.  This  note  was  received  from  the 
commissioners  by  the  corporation,  upon  its  organization.  And  it  was  held, 
that  the  note  was  given  upon  sufficient  consideration,  and  that  it  was  a  valid 
note  in  tbe  hands  of  the  corporation.    Vl.  Central  Bail  Boad  Co.  v.  Clayei^  80. 

2.  And  it  was  also  held,  that  an  action  might  be  sustained  upon  the  note  in  the 
name  of  the  corporation.    lb, 

8.  And  it  was  also  held,  that  the  provision  in  the  charter,  that  each  snbscriber 
sbonki  be  a  member  of  the  company,  and  the  fact  that  others  had  subscribed 
for  stock  previous  to  the  defendant's  subscription,  were  sufficient  to  show,  that 
the  corporation  was  in  e$H  at  the  time  of  making  the  note,  and  so  capable  of 
taking  the  promise,  through  their  agents,  tbe  comnussioners,  notwithstanding 
their  right  to  organize  was  made  to  depend  upon  certain  conditions,  which 
were  not  fully  complied  with  until  after  the  note  was  executed.  lb. 

4.  Althongh  the  charter  of  the  Vermont  Central  Rail  Road  Company  does  not  in 
terns  impower  the  corporation  to  locate  their  road  along  the  valley  of  White 
River,  yet  it  must  be  taken,  in  the  absence  of  evidence  to  show  that  there  was 
any  ether  practieable  route  to  the  proper  point  on  Connecticut  River,  desig- 
nated in  the  charter,  or  that  the  route  adopted  was  unsuitable,  that  the  road 
vras  properly  boated  in  the  valley  of  White  River. 

White  JUver  Tump.  Co.  v.  VL  Central  Rail  Road  Co,,  MO. 

6.  Under  tbe  tenth  section  of  the  statate  incorporating  the  Vermont  Central  Rail 
Road  Company,  that  corporation  have  power  to  enter  npon  and  cross  a  tun- 
pike  road,  as  well  as  any  other  highway,  making  compensation  to- the  turnpike 
corporation  for  the  injury  they  ahonld  sustain.    lb. 

•.  And  the  provisions  of  the  charter  of  that  corporation,  prescribing  a  mode  for 
making  compensatkm  by  appraisal,  for  injuries  to  land  entered  upon  by  them, 
may  be  fairly  eonstmed  to  apply  to  the  property  and  interest  of  a  turnpike  eor- 
peimtMm  in  the  land  enbraeed  by  their  road,  and  in  the  road  itself,  as  tangible 
property.    lb. 

RECORD,  8u  Debt  3;  Evidshcx  6;  Jodonekt  1, 3, 4;  Trover  5. 
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KENT,  8m  Laiidloiio  $l  Txhajit. 

REVIEW. 
1.  A  praMcitioB  for  bHUrdj  is  not  intbiB  die  itatttte,  whidi  allowi  a  reriew  ^  a 
civil  cawflt  tried  before  the  eomty  ciwrt"    Aptct  t.  Sh^rvtan,  Sa. 

BALE. 

1.  The  plaintiff  bargained  and  sold  to  (be  defendant  •*  old  potash  kettles,**  at  a 
frice  agreed  upon  of  one  cent  per  poond,  which  the  defendant  parebased  for 
the  parpose  of  melting  and  making  Into  stoTO  castings.  Upea  breaking  np  the 
kettles  it  was  fonnd,  that  only  one  half  the  iron,  by  weight,  was  saitaUe  for 
the  purpose  lor  which  it  was  parebased.  The  defendant  gave  no  wamntjt 
and  was  gnilty  of  no  fraud  in  the  sale,  and  was  in  feet  ignorant  of  the  defect 
in  the  iron.  Anctit  was  held,  that  there  was  no  implied  warranty  of  the  (|aa]- 
ity  of  the  iron,  which  would  preclude  the  plaintiff  from  recerering  fer  the  en- 
tire weight,  at  the  price  agreed  upon.    Stevitii  t.  Smith,  90. 

S.  And  it  was  also  held,  that  proof  of  the  custom  of  the  defendant  to  dedact 
from  the  weight  of  the  iron  purchased  by  him  that  which,  upon  trial,  was 
feond  ansuitable  for  uae  would  not  avail  the  defendant,  k  not  appearing,  that 
the  pkiatiff  had  knowledge  of  such  eustom  at  the  time  of  the  sate,  and  there 
being  no  evidenee  of  any  such  general  asage.    Ih, 

S.  And  it  having  been  agreed  between  the  plaintiff  and  defendant,  in  sveh  case, 
as  part  of  the  contract  of  sale,  that  the  kettles  should  be  paid  for  in  part  by 
delivering  to  the  plaintiff  a  note,  which  the  defendant  held  against  a  third  per- 
son, and  the  defendant  having  refused  to  deliver  the  note,  open  demand,.aAer 
the  delivery  of  the  kettles,  elaiming  that  he  was  under  no  obfigation  to  pay  for 
so  mneh  of  the  iron,  as,  upon  trial,  was  found  unfit  for  the  use  fer  whieh  be 
purehaaed  it,  and  that  the  amoant  for  which  he  vras  bound  to  pay  waa  set 
equal  to  the  amount  of  the  note,  and  the  plaintiff  havug  thereapea  ceaMneaoed 
this  auit  to  recover  the  price  of  tlie  iron,  it  was  held,  tbaf  the  defendant  waa 
not  now  entitled  to  chdm,  that  the  amoant  of  the  note  sheaM  be  deducted  ffon 
-    the  price  of  the  iron.    lb. 

4.  When  one  obtains  credit  upon  the  recommendation  of  aoma  ihicd  party,  whatb- 
er  written,  or  verbal,  he  mast  bo  held  responsible  fer  the  extent  of  the  reeom- 
meadatien,  the  same  aa  if  he  had  made  it  himself;  and  if  it  be  felse  in  male- 
rial  points,  and  this  be  knowA  to  the  purchaaer,  the  seller  may,  upon  obtainiBi; 
knowledge  of  such  felsehood,  rescind  the  sale  and  recover  the  gooda,  so  loag 
aa  they  remain  in  the  hands  of  the  vendee,  or  are  not  passed  from  him  upon 
any  new  and  valuable  cooaideration.    Fitznvtmon$  v.  /otZm,  129. 

5.  In  this  case  the  ereditora  of  a  trader,  who  was  insolvent,  but  whs  wished  to 
purchase  goods,  being  unwilling  to  extend  to  him  farther  credit,  told  bim,  tkat 
they  did  not  like  to  sell  to  him,  if  he  could  bay  elsewhere,  and  gave  him  the 
same  of  another  marchant,  and  antboibed  him  to  refer  to  them.    He  attempted 
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to  purcldiM  of  thif  merchant,  aod,  being  ask«d  for  referencos,  gave  the  namei 
of  hie  origiiul  eroditon,  and  waa  told  to  call  again  in  lialf  an  boor.  He  did 
call  again  in  the  coane  of  the  day,  and  the  f  urahaae  was  effected.  No  inqoiry 
was  made  by  the  vendor  of  the  porchaaer,  as  to  his  circnmstances,  nor  did  he 
give  any  assorances  whateyer  relative  thereto.  On  the  same  day,  and  after 
the  parchase  was  effected,  the  purchaser  met  one  of  his  original  creditors,  who 
told  him,  that  he  bad  been  called  upon  by  the  vendor,  and  that  <*  he  had  given 
as  good  an  account  of  him  as  he  could  and  not  make  himself  liable," — *<  that 
he  had  told  him,  that  he  (the  purchaser)  was  a  clever  fellow,  and  was  doing 
a  thriving  business  in  Vergennesi  and  that  he  (the  creditor)  had  sold  him  goods, 
and  he  paid  well,  and  he  was  ready  to  sell  him  more."  At  the  time  of  this 
transaction  the  purchaser  was  in  arrears  to  these  same  original  creditors  to  the 
amount  of  several  hundred  dollars  each,  and  their  demands  had  actually  been 
placed  in  the  hands  of  their  attorney  at  Vergennes,  where  the  purchaser  re- 
sided, for  collection;  and,  as  soon  as  they  learned,  that  this  last  purchase  had 
been  effected,  they  sent  instructions  to  the  attorney  to  attach  the  goods,  as  the 
property  of  the  purchaser,  upon  their  arrival  at  the  place  of  destinatioQ.  This 
was  done;  and  as  icon  as  the  vendor  was  informed  of  the  insolvency  of  the 
purchaser,  which  was  within  a  week  after  the  attachment,  he  demanded  the 
goods  of  the  sheriff,  oflVring  to  pay  freight;  bi^t  the  sheriff  refused  to  sorreA* 
der  them.  The  attachment  was  made  upon  suits  in  favor  of  the  several  original 
ereditots;  but  it  did  not  appear,  that  either  of  these  erediton,  exeept  the  one 
above  mentioned,  had  made  any  representation  whatever  in  relation  to  the  mat- 
ter. And  it  was  held,  that  the  purchaser  vras  responsible  for  the  repreeenta- 
tiona  made  by  his  creditor,  and  that  the  vendor,  having  been  cheated  and  de- 
ceived by  means  for  which  the  pitrehaaer  was  legally  responsible,  might  sustain 
trover  againet  fhe  aheriff  to  recover  the  valne  of  the  goods  so  attached.    lb. 

6.  Where  die  owner  of  coal  pits,  which  were  in  process  of  horning,  sold  the 
charcoal,  which  might  be  taken  therefrom,  at  a  specified  price  lor  each  one 
hundred  bushels,  and  agreed  that  he  would  complete  tbe  burning  and  draw  the 
eoal  to  the  vendee's  plaee  of  business,  and  the  vendor  accordingly  continued 
to  have  charge  of  the  coal  until  it  was  attached  by  his  creditors,  before  it  had 
been  measnred  and  delivered  (o  the  vendee,  it  was  held,  that  the  vendeo  ac- 
quired, by  <he  contract,  no  property  in  the  eoal,  even  as  between  himself  and 
the  vendor.    BaU  t.  E^nUey  et  oJ.,  147. 

7.  The  defendant  purchased  of  the  plaintiff  a  horse,  at  an  agreed  price,  and  deliv- 
ered to  him,  in  part  payment,  two  promissory  notes,  signed  by  one  D.,  payable 
in  speeific  articles,  but  then  appearing  upon  their  face  to  be  overdue,  and  tha 
plaintiff  agreed  to  reoeive  the  notes  at  hb  own  risk,  so  far  as  the  responsibility 
of  D.  was  concerned.  But  the  defendant  had  previously  agreed  with  D.,  in 
writing,  for  a  sufficient  consideration,  to  extend  the  time  of  payment  of  these 
notes  for  a  period  which  had  not  elapsed,  when  they  were  transferred  to  die 
plaintiff,  of  which  agreement  the  plaintiff  was  not  informed  at  the  time  of  the 
sale.  The  plaintiff,  upon  giving  notice  to  D.  of  the  transfer  of  the  notes,  was 
informed  by  D.  of  the  existence  of  this  agreement,  and  immediately,  and  witb- 
ia  a  reasonable  time  after  the  nle,  offered  to  rescind  the  entire  contract  with 
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the  derendant^— which  ofier  W8i  declined.  When  the  time,  for  which  the  pay- 
ment of  the  notea  waa  extended,  ehipaed,  D.  waa  inaoWent.  HM,  that  the 
plaintiff  waa  entitled  to  recover  againat  the  defendant  die  amoont  of  the  two 
notea.    LoomU  t.  Wdinwrig^^  620. 

8.  And  It  waa  also  held»  that,  inaamnch  aa  the  notea  were  received  in  part  pa jroeot 
for  property  $old,  the  contract  not  being  one  of  eichange,  and  the  plainyff  bad 
been  indnced,  by  the  deceit  of  the  other  party,  to  accept  that  in  part  payment, 
which  proved  to  be  no  auch  payment  aa  he  had  a  right  to  expect,  he  might  re- 
Bonnce  the  contract  ao  far,  and  recover,  in  an  action  on  book  acconnt,  for  the 
property  aold,  aa  if  no  anch  payment  had  been  attempted.    Xb. 

9.  When  property  ia  tranaferred  at  a  fixed  price  agreed  npon,  and  money  and  other 
property  received  in  payment,  it  will,  in  the  abaence  of  expreM  evidence,  thai 
an  exchange  only  waa  mtended,  be  deemed  a  nle,  rather  than  an  exchange,— an 
agreed  price  being  eaMntial  to  a  proper  bargain,  or  sale,  bat  altogether  need- 
leaa  in  the  eaae  of  a  mere  exchange.    lb. 

10.  It  ia  a  general  rale,  that  if  one  party  will  avail  bimaelf  of  a  rif^t  to  reacind  a 
contract,  he  muat  reacind  it  entirely,  and  not  aa  to  a  part  only.  But  in  caae  of 
a  sale,  the  proper  application  of  the  rnle  ia  to  the  property  aold,  when  that  con- 
aiata  of  aeveral  particulara;  and  if  the  aeller  have  been  indoced,  thro^gii  im- 
poaition  effected  by  the  other  party,  to  accept  that  in  part  payment,  which 
pvovea  to  be  no  anch  payment  aa  he  had  a  right  to  expect,  he  ia  permitted  to  re- 
•Boanee  it  lo  far,  and  proaecnte  hia  claim  for  the  property  aold,  aa  if  no  each 

payment  had  been  attempted.    lb* 

1 1 .  In  order  to  entitle  the  vendor  of  property  to  recover  for  it  on  book  aceoant,  it  is 
not  eaaentiaU  that  be  ahonld,  at  the  time  of  making  the  aale,  hare  contemplated 
making  the  chaige  for  the  property,  or  even  that  he  ahonld  have  aappoaed, 
that  he  waa  entitled  to  make  it,  provided  the  facta  then  exiating,  bnt  of  which 
he  waa  not  appriaed,  gave  him  the  right  to  chiim  a.  balance  aa  nnpaid  for  the 
property,    lb, 

18.  If  the  owner  of  an  nnaonnd  horse  sell  the  borae*  warrantmg  him  to  be  aoond, 
the  buyer  may  aeil  the  horse  for  the  best  price  he  can  obtain,  without  Bat  of- 
fering to  retam  him  to  the  vendor;  and  if  the  buyer  act  with  ooounon  prndenoe 
and  discretion  in  disposing  of  the  horse,  the  rale  of  damagea,  in  an  aetkuk  for 
deceit  brought  by  him  against  the  vendor,  will  be  the  diffneace  between  the 
price  which  he  obtained  for  the  horse  and  what  the  horse  wonld  have  been 
worth,  if  he  had  been  sound,  as  he  waa  warranted  to  be. 

Woodward  v.  Thacher,  580. 
See  Bank  1-3;  Chakcert  2-4. 

SCHOOLS. 

1.  A  town  may,  by  vote,  annex  a  portion  of  its  inhabitanta  to  a  dbtrict  in  au  ad- 
joining town,  which  shall  consent  to  receive  them;  but  although  the  eflect  of 
this  is  so  to  extend  the  corporate  jurisdiction  of  such  district,  aato  embrace  the 
persons  thus  annexed,  together  with  the  property  subject  to  taxation  belonging 
to  them  in  the  particular  territory  inhabited  by  them,  yet  the  territory  ia  not 
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itself  anneied  to  the  dutrict,  as  it  is,  in  a  case  where  a  district  is  formed  from 
territory  belonging  to  two  towns,  by  a  concurrent  vote  of  both  towns. 

Heweti  v.  MUUr,  402. 

2.  And  the  arrangement  between  a  town  and  a  district  in  an  adjoining  town,  by 
which  the  town,  by  vote,  annexes  some  of  its  inhabitants  to  such  district,  and 
the  district  consents  to  receive  them,  is  not  to  be  regarded  as  a  compact,  abso- 
lutely and  perpetually  binding,  but  as  a  mere  license  and  temporary  consent  on 
both  sides,  and  therefore  subject  to  be  revoked  or  cancelled  by  either  party. 

lb. 

8.  And  the  town,  in  such  case,  may  at  any  time,  by  vote,  resume  its  jurisdiction 
over  its  citizens,  and  dissolve  their  connection  with  the  district,  without  the  in- 
intervention  of  a  board  of  three  justices  of  the  peace,  as  is  required,  when  a 
district  has  been  formed  from  territory  in  two  towns  by  a  concurrent  vote  of 
both  towns.    lb. 

SCHOOL  DISTRICT,  &e  Schools. 
SCIRE  FACIAS,  See  Bail. 

SHERIFF. 

1.  The  term  *«  writ,**  in  the  sUtute,  [Rev.  St.  c.  11,  §  40,]  which  enacts,  that  a 
sheriff  shall  not  serve  a  writ  in  which  he  is  a  party,  or  interested,  or  in  which 
a  private  corporation,  of  which  he  is  a  member,  is  a  party,  includes  as  well  a 
writ  of  execution,  as  a  writ  of  attachment.   Bank  of  Rutland  v.  Panons,  199. 

2.  A  sheriff,  who  receives  an  execution  in  favor  of  a  private  corporation,  of  which 
he  is  a  member,  is  not  liable  for  neglecting  to  levy  and  return  it;  and  it  makes 
no  difference,  that  he  served  the  original  writ,  in  the  suit  in  which  the  execu- 
tion issued,  by  attaching  property,  and  took  a  receipt  for  the  property  and  had 
prosecuted  a  suit  against  the  receiptor  to  final  judgment,  which  was  unsatisfied 
by  reason  of  the  insolvency  of  the  receiptor.    76. 

3.  Under  the  Revised  Statutes,  ehap.  48,  sec.  10,  which  provides,  that  "  actions 
of  trespass  and  trespass  on  the  case,  for  damages  done  to  real  or  personal  es- 
tate," shall  survive,  an  action  of  trespass  on  the  case  against  a  sheriff,  for  the 
fault  of  h'ls  deputy,  in  not  keeping  property  attached  upon  me$ne  process  and 
not  delivering  it  to  the  officer  holding  the  execution  obtained  in  the  suit,  will 
survive.    DanUf  AdmW,  v.  Lull,  888. 

4.  When  a  creditor  fails  to  collect  the  amount  doe  on  a  jail  bond,  by  reason  of 
the  poverty  of  the  signers,  he  may  sustain  case  against  the  sheriff,  as  for  an  es- 
cape; and  the  rule  of  damages,  in  such  action,  is  the  amount  of  the  debt. 

Whe^  et  al.  v.  Pettei,  398. 

5.  The  poverty  of  the  signers  of  the  bond,  in  such  case,  is  suflkiently  proved  by 
evidence,  that  they  have  removed  from  this  state,  leaving  no  property  within 
the  state,  from  which  the  collection  of  the  debt  could  be  enforced.    lb. 

6.  Ahhoi^h  the  creditor,  after  being  apprised  of  the  escape,  may  have  delayed 
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QiH-eaMnablj  to  call  Car  an  aisifnmeDt  of  the  bond,  yet  tbe  sheriff^  if  h«  were 
also  apprised  of  the  eacape,  cannot  aige  laeh  delay  in  bis  own  defence.    lb, 

7.  Where  it  appeared,  in  socb  case,  that  the  debtor  escaped  in  1841,  and  the  ac- 
tion against  the  sheriiT  was  nol  commenced  nntil  1846,  and  it  did  not  appear, 
at  what  time  the  creditor  received  an  assignment  of  the  jail  bond,  it  was  held, 
that  tbe  coort  woold  not  presnme,  either  that  the  plaintiff  had  earlier  noliee  of 
the  escape  than  the  sheriff,  or  that  he  did  not  take  an  assignment  of  the  bond 
within  a  reasonable  time  after  notice  of  the  escape,  or  that  he  aAerwards  im- 
properly delayed  to  prosecate  the  bond.    lb. 

See  Attachment  2;  Trot£r  1. 

SPIRITUOUS  LIQUORS,  Su  Covtract  9,  24;  Criminal  Law  4,  5; 
Statutes  Explained  &c.  12-14. 

STATUTES. 

1.  In  construing  statutes  the  role  is,  to  ascertain  the  intent  of  the  legislature, — 
which  is  to  be  gathered  from  the  langoage  used,  taken  in  connection  with  the 
snbject  matter  and  baring  reference  to  all  that  is  said  upon  tbe  subject. 

Catlin  ▼.  BuU,  152. 

2.  When  a  sUtate  prohibits  any  thing  to  be  done,  an  act  done  in  contravention  of 
the  prohibition  must  be  adjudged  inoperative  and  void,  if  the  statute  cannot 
otherwise  be  made  effectual  to  accomplish  the  object  intended  by  its  enact- 
ment   Bank  of  Rutland  v.  Partons,  199. 

8.  When  an  English  statute,  which  has  received  a  fixed  and  known  construction, 
is  adopted  in  this  state,  it  must  receive  the  same  construction  here, — and  this 
upon  the  ground,  that  such  was  the  implied  intent  of  the  legislature. 

jSdamf  V.  Fields  Ex*r,  2S6. 

4.  When  a  statute  imposes  a  penalty  for  doing  an  act,  it  impliedly  prohibits  the 
act  and  renders  it  illegal,  and  no  suit  can  be  based  upon  such  illegal  act. 

Bancroft  et  al,  t.  Duvuu,  456. 

5.  The  statute  repealing  the  bankrupt  act  took  effect  the  day  it  was  approved, 
which  was  March  8, 1848;  and,  as  there  can  be  no  fractions  of  a  day  in  a  ^aes- 
tk>n  of  this  nature,  it  must  be  conskiered  as  being  in  force  from  the  first  mo- 
ment of  that  day.   In  re  Hotoet,  619. 

See  Contract  8,  9;  Corporation  3,  5. 

STATUTES  EXPLAINED,  &c. 

1.  Rev.  St,  e.  64,  §§  8-10,  explained  and  the  application  limited,  in  Sweet  t. 
Sherman^  23. 

2.  Rev.  St,  c.  25,  §  9,  limited.    lb. 

8.  Rot.  St,  c.  60,  §§26,  27,  explained  in  ITnipereUy  of  VI,  ▼.  Joelyn,  52. 

4.  Rev.  St.,  c.  26,  §  23,  explained  in  Brovon  et  al.  v.  Irmn,  68. 

5.  Rev.  St,  c.  25,  §  32,  application  of  limited.    lb. 

6.  Statute  of  October  80, 1844,  [Acts  of  1844,  p.  8,]  ezplainedaDd  applied.  CeU- 
liny.  Hull,  152. 
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7.  Rer.  St,  c.  11,  4  ^0,  explained  in  Baf{k  of  Rutland  ▼.  Partofif,  199. 

8.  Rot.  St.,  c.  28,  §  89,  explained  in  FHfield  r.  fVooster  et  aZ.,  216. 

9.  Rer,  St,  c  21,  §  15,  explained  and  applied  in  Gtuttli  t.  Andover,  842. 

10.  Rer.  St,  c.  48,  §  10,  explained  and  applied  in  Dana^  Adm*r^  v.  LulU  8^8- 

11.  Rev.  St,  c.  62,  §  1,  f  6,  explained  in  Hatch  v.  Haich^  AdmW,  460. 

12.  The  rtatntea  of  thii  atate,  enacted  October  81,  1844,  and  NoTember,  8, 
1846,  relating  to  licensing  innkeepers  and  retailers,  are  not  nnconstitotional. 

Bancroft  et  ai  r.  Dumas,  456. 

13.  It  is  no  objection  to  the  ralidity  of  thf'statnte  of  1844,  that  by  its  provisions 
commissioners  in  each  coanty  were-to-He  elected  by  the  people  each  year,  and 
wflre  to  have  the  sole  power  of  grantifigitcenses,  nnder  the  statute,  and  that  a 
penalty  was  imposed  upon  any  person,  who  should  sell  without  a  license.  That 
the  commissioners  elected  in  the  different  counties  might  entertain  different 
views  in  relation  to  the  expediency  of  granting  licenses  generally,  and  thereby 
cause  the  statote  to  operate  differently  in  different  parts  of  the  state,  does  not 
affect  the  validity  of  the  statute.     Jb. 

14.  Neither  is  it  any  objection  to  the  validity  of  the  statute  of  1846,  that  by  its 
provisions  the  power  to  grant  licenses  is  conferred  npon  the  assistant  judges  of 
the  several  county  courts,  and  that  the  freemen  of  the  state  are  to  meet  in 
town  meeting  each  year  and  vote  npon  the  subject  of  licenses,  and  that,  if  a 
majority  of  all  the  votes  be  in  favor  of  licensing,  the  judges  may  grant  licenses, 
but  otherwbe  not,  and  a  penalty  is  imposed  npon  any  person,  who  shall  sell 
withont  license.  The  statute  is  complete  in  itself,  as  a  law,  without  the  act 
of  the  freemen,  and  it  is  no  objection,  that  it  is  made  to  depend  upon  the  ex- 
pressed will  of  the  people,  whether  it  shall  operate  as  an  authority  for  granting 
licenses,  or  as  a  prohibition.    Jb, 

SUNDAY,  8t$  Arbitratioh  1 ;  Attacrmbivt  4-6;  Cortract  6,  7. 

TAXES. 

1 .  Debts  due  from  solvent  debtors,  npon  promissory  notes,  are  personal  estate, 
within  the  statutes  of  this  state.    Catlin  v.  Hull,  152. 

2.  One  of  the  objects,  which  the  legislature  intended  to  eff*ect  by  the  statute  of 
October  80,  1844,  [Acts  of  1844,  p.  8,]  was,  to  make  all  property  within  this 
state  subject  to  taxation  here,  even  though  it  belonged  to  persons  residing  ont 
of  the  state  and  the  property  is  actually  managed  here  by  some  person  other 
than  the  real  owner.  And  the  terms  "  held  in  trusty**  as  used  in  that  statute, 
were  intended  to  include  all  property,  which  is  situated  permanently  here,  un- 
der the  control,  management  and  direction  of  any  person,  for  the  use  and  ben- 
e^  of  the  owner.    Xb. 

8.  Each  sovereign  state  has  the  power  to  tax  all  persons,  or  property,  within  its 

jurisdiction.    lb, 
4.  In  this  ease  H.,  who  resided  in  the  city  of  New  York,  inherited  from  his 

father,  who  was  a  resident  of  this  state  previous  to  his  decease,  certain  proper- 
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17,  oomiitiiig  of  debts  doe  firom  aolveot  debtors  resident  in  ibis  statOt  eride&ecd 
by  promissory  notes;  and  he  appointed  the  plaintiff,  who  was  also  a  reaklcat 
aT  this  state,  his  agent,  to  control  and  manage  the  property,  and  collect  and  re- 
loan  from  time  to  time,  as  be  sboald  think  proper,  and  allowed  the  plaintiff  a 
specified  salary  for  so  doing.  And  it  was  held ,  that  the  legi^tore  of  this  stale 
bad  power  to  enact  a  law,  subjecting  property  so  sitoated  to  taxation,  and  that 
the  property  was  Uxable,  under  the  sUtate  of  October  30, 1844,  and  that  it 
was  properly  set  to  the  list  of  the  plaintiff,  as  **  agent "  of  H.,  in  the  town  in 
which  the  plaintiff  resided,    lb, 

5.  A  collector  of  taxes  cannot  justify  the  taking  of  property,  merely  by  showing 
a  regular  tax  bill  and  warrant,  bnt  must  show  all  the  previous  proceedings  to 
have  been  legal.    Downing  y.  Robertt^  441. 

6.  When  the  time,  within  which  the  listers  are  required  by  law  lo  retnm  the 
list  to  the  town  clerk,  as  finbhed,  has  elapsed,  and  the  list  has  been  returned, 
it  then  becomes  the  basis  of  taxation  for  the  ensniog  year,  and  neither  the  list- 
ers, nor  the  selectmen,  nor  any  other  person,  haYe  any  legal  power  to  make 
alterations  in  the  bill,  or  additions  to  it.    lb, 

7.  The  law  requires  all  the  taxable  property  of  the  inhabitants  of  a  town  lo  be 
pat  into  the  list  each  year;  and  in  this  respect  there  is  no  difference  between 
real  and  personal  estate.  Eaefa  list  must  be  perfect  in  itself,  without  reference 
to  any  former  list;  and  no  taxes  can  be  aasessed  against  a  person,  either  for 
real  or  personal  property,  unless  snch  property  be  inserted  in  the  current  list, 
in  force  as  the  baais  for  taxation  for  that  year.    lb. 

TENANCY  IN  COMMON. 

1.  The  defendant  entered  into  a  contract  with  A.  in  writing,  not  under  seal,  by 
which  be  agreed  "  to  let  "  to  A.  a  certain  farm,  to  commence  on  the  first  of 
April,  1842,  and  continue  from  year  to  year  for  the  term  of  five  years,  or  so 
long  as  the  parties  should  agree  and  be  satisfied,  reserving  to  either  party  the 
right  to  terminate  the  contract  by  giving  one  month's  notice  in  writing, — the 
produce  of  the  farm  **  to  be  equally  divided  by  weight,  or  measure,  between 
the  parties;*' — Held,  that  although  this  gave  to  A.  an  interest  in  the  buad^  and 
a  right  to  occupy  it  without  molestation  from  the  defendant,  while  he  con- 
tinued  in  the  performance  of  the  contract,  yet  that  it  did  not  constitate  a 
lease  of  tho  farm,  but  that  A.  .was  a  quasi  tenant  at  will,  while  the  contract 
continued  in  force,  and  that  the  defendant  and  A.  were  tenants  in  common 
of  the  growing  crops,  and  of  the  produce  of  the  farm  before  severance. 

Aiken  et  al.  v.  Smithy  173. 

S.  Held,  also,  that  the  interest  of  A.  in  the  growing  crops,  before  severance, 
was  assignable,  and  that  the  plaintiff,  having  received  from  A.  a  legal  as- 
signment of  his  interest,  became  tenant  in  common  with  the  defendant,  in 
place  of  A.,  and  might  sustain  an  action  of  account  against  the  defendant, 
to  recover  his  just  proportion.     lb, 

3.  The  proceeding  to  compel  partition  of  real  esUte  between  tenants  in  common, 
under  the  statute  of  this  state,  is  an  adversary  proceeding,  and  can  only  be 
sustained  between  those,  who  could  be  sailors,  in  respect  to  each  other,  in  lbs 
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eommon  law  coart«.  A  bvsband  and  wife,  who  are  tenanU  in  conunoD  of  rea] 
Mtate,  cantiot  constittite  adverte  partiea  in  rack  a  proeeeding;  and  if  the  coun- 
ty court  sustain  a  petition,  where  the  only  parties  are  husband  and  wife, 
and  the  object  is  to  procure  a  division  of  land  held  by  them  in  coonnHMi«  the 
jadgment,  ordering  the  partition,  will  be  treated  as  a  nullity  and  the  whole  pro- 
ceedings held  coram  nonjxtdice*  Howe  et  al»  v.  Blanden  H  aL,  185. 
4.  A  levy  upon  an  undivided  half  of  a  portion  of  land  held  by  the  debtor  in  eom- 
mon with  another  person,  describing  it  by  metes  and  bounds,  is  not  void,  but 
only  voidable,  at  the  election  of  the  other  tenant.  It  is  valid  to  pass  the  title, 
as  against  the  debtor  and  those  claiming  under  him,  whether  he  had  notice  in 
lact,  when  the  levy  was  made,  or  not.    lb. 

TENDER,  See  Accord  tSc  Satisfaction;  Mortgage  8. 

TOWN,  See  Action  on  the  Case  1-3,6;  Evidence  11,  12;  Higbwavs 
6-0;  Payment  1 ;  Process  5. 

TRESPASS. 

1.  A  collector  of  taxes  cannot  justify  the  taking  of  property,  merely  by  showing 
a  regular  tax  bill  and  warrant,  but  must  show  all  the  previous  proceedings  to 
ha.ve  been  legal.    Downing  v.  Robert9y  441. 

See  Attachment  2;  Criminal  Law  1 ;  Highways  5. 
TRESPASS  ON  THE  CASE,  See  Action  on  the  Case. 

.      TROVER. 

1.  Where  a  large  number  of  pieces  of  German  silver,  of  the  precise  size  and 
thickness  of  Mexican  dollars,  and  made  in  that  form  for  the  purpose  of  be- 
ing stamped  and  milled  into  counterfeit  com  of  that  description,  were  taken 
by  the  sberifT  from  a  person  who  was  carrying  them  at  the  time  to  a  place  of 
manufacture  for  the  purpose  of  having  them  finished,  so  that  he  could  put  them 
in  circulation  as  genuine  coin,  and  were  detained,  under  the  direction  of  the 
prosecuting  officer,  to  be  used  as  evidence  against  the  person  from  whom  they 
were  taken,  and  also  for  the  purpose  of  preventing  their  circulation,  it  was 
held,  that  the  owner  of  them,  in  the  absence  of  evidence  that  they  were  pnt 
m  that  form  without  his  knowledge,  or  against  his  consent,  conld  not  sustain 
trover  against  the  sherifT  therefor.    Spalding  v.  Pretion,  9> 

2.  B.  and  F.  entered  into  a  contract  in  writing,  by  which  it  was  agreed,  that  B. 
would  deliver  to  F.,  at  hb  factory,  from  time  to  time,  as  might  be  required  in 
order  to  keep  -the  factory  in  operation,  a  specified  quantity  of  wool;  that  F. 
would  manufacture  the  wool  into  cassimers,  and  deliver  the  cassimers,  so  man- 
ufactured, to  B.,  at  the  factory,  from  time  to  time,  as  they  should  be  finished 
and  ready  for  market;  that  B.  should  send  the  cassimers  to  market,  and  have 
them  sold,  and  pay  to  F.  for  manufacturing,  the  balance  of  money  obtained 
for  them,  afYer  deducting  forty  four  cents  for  every  pound  of  wool  so  delivered 
by  B.,  and  the  interest  and  cost  of  freight;  that  B.  should  pay  to  F.  one  third 

89 
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of  the  money  received  in  advance  for  tlie  caflsimers,  for  the  parpose  of  defray- 
ing the  expense  of  manafactaring;  that  B.,  before  sending  the  cassimers  to 
market,  might  take  one  ninth  of  the  namber  of  yards  at  ninety  cents  per  yard; 
and  that  F.  wonld  also  mannfactnre  for  B.  another  lot  of  wool,  of  about  five 
Ihottsand  pounds,  upon  receiving  notice  within  two  weeks  that  B.  so  desired. 
And  it  was  held,  that  the  property  in  the  cloth  was  in  B.,  and  that  he  had  the 
right  to  the  possession  of  it,  as  fast  as  it  was  roannfiictured,  and  that  he  might 
sustain  trover  against  F.  and  one  to  whom  F.  had  sold  a  portion  of  the  cloth,  to 
recover  (or  the  cloth  so  sold.    Bucknuuter  v.  Mower  et  al^  204. 

8.  And  it  not  having  been  proved,  in  an  action  of  trover  so  brought,  that  F.  had 
performed  his  contract  as  to  the  residue  of  the  wool,  or  that  B*s  lien  opoo  the 
cloth  sued  for  was  limited  to  the  value  of  the  wool  from  which  the  cloth  was 
made,  it  was  held,  that  B.  was  entitled  to  recover  the  full  value  of  the  cloth  at 
the  time  of  the  conversion,  and  that  the  remedy  of  F.,  for  manufacturing  such 
dotht  if  any  thing  really  belonged  to  him,  was  by  action  upon  the  contract. 
BsimsTT,  J.,  dissenting.    lb. 

4.  A  wrongful  sale  of  property  by  a  bailee  is  a  conversion  in  both  the  seller  and 
purchaser,  for  which  the  bailor  may  maintain  trover  against  both.     Jb. 

6.  The  rule,  that  trover  will  not  lie  for  a  record,  applies  to  the  record,  strictly  so 
called,  which  is  made  and  preserved  by  public  authority,  and  not  to  such 
papers  as  have  relation  to  the  record,  but  are  not  parcel  of  it.  Therefore  a 
judgment  creditor  may  sustam  trover  for  a  writ  of  execution,  which  he  has  sued 
out  upon  his  judgment.     Eeder  v.  FasseU,  589. 

6.  And  snch  action  may  be  sustained,  although  the  execution  may  have  expired 
previous  to  the  commencement  of  the  action ;  since  its  absence  from  the  office 
whence  it  issued  might  embarrass  the  plaint  iff  in  procuring  a  fresh  execution 
upon  the  judgment,  and  might  even  create  a  presumption,  that  the  judgment 
had  been  satisfied.    Ih. 

See  Sale  5. 

TRUSTEE  PROCESS. 

1.  Where  an  individual  is  summoned  as  trustee,  by  trustee  process,  who  ia  a 
member  of  a  firm,  and  the  other  members  of  the  firm  are  not  named  in  the 
process,  and  the  credit  sought  to  be  attached  is  not  described  as  a  debt  due 
from  the  firm,  the  trustee  cannot  be  held  chargeable  by  reason  of  any  debt  diie 
from  the  firm  to  the  principal  debtor,  although  the  other  members  of  the  firm 
are  not  citizens  of  this  state  ;  and  if  any  debt  were  due  fh>m  the  firm  to  the 
principal  debtor  at  the  time  of  the  service  of  the  trustee  process,  the  firm  may 
pay  it,  without  regard  to  the  process;  and  it  makes  no  difference,  that  such 
payment  is  made  by  the  member  of  the  firm  who  is  summoned  as  trustee. 

Pettes  V.  Spalding  4r  Tr.,  66. 

2.  To  charge  a  trustee,  in  a  case  where  no  fraudulent  conveyance  is  alleged,  the 
principal  debtor  must  have  a  cause  of  action  against  him;  the  attachmg  credi- 
tor takes  the  place  of  the  principal,  and  if  there  is  no  cause  of  action,  there  is 
DO  right  to  be  attached.    Keiile  v.  Harvey  ^  ZV.,  801, 


Digitized  by  CjOOQIC 


INDEX.  707 


3.  When  a  suit  is  commeDced  by  trustee  process,  the  case  is  not  ended  as  to  the 
principal  debtor,  so  that  execution  can  issue,  nor  can  he  be  considered  as  out 
of  court,  upon  judgment  being  rendered  against  him;  but  such  judgment  must 
lie,  until  the  case  shall  be  determined  in  some  legal  manner  as  to  the  trustee. 

/ones  T.  Spear  ^  Tr.,  4^6. 

4.  Where  an  infant  became  party  to  a  trustee  process,  aa  claimant,  it  most  appear 
in  order  to  render  the  proceieding  conclusive  against  himi  that  his  rights  w.ere 
actually  tried  upon  evidence  and  adjudicated,,  and  also  that  he  appeared  hy 
guardian,  as  iff  case  i>£  an  infant  defeodajit,  and  not  by  prochein  ami' 

Keelcr  v.  FatsHt^  539, 
See  Costs  1 ;  Fbaup  3. 

TRUSTS,  See  Mortoage  5;  Promissory  Motes  4,  5;  Taxes  2,  i, 

TURNPIKE,  See  Corporation;  Rail  Road  5,  6. 

USE  &  OCCUPATION,  See  Book  Account  Ig. 

USURY. 

1.  If  A.  execute  promissory  notes  to  B.,  which  include  usurious  interest,  and  sub- 
sequently contract  with  C,  for  a  valuable  consideration,  to  pay  those  notes, 
and  C.  accordingly  executes  his  own  notes  to  B.  in  lieu  of  those  executed  by 
A.,  and  subsequently  pays  the  notes  thus  executed  by  him,  this  will  not  entitle 
jiim  to  sustain  an  action  against  B .,  to  recover  the  excess  of  interest  so  paid  by 
him,  above  the  legal  rate; — but  the  action  should  be  brought  in  the  name  of 
A.  But  if  the  notes  of  C,  in  such  case,  are  merely  substituted  fpr  those  of 
A.,  without  the  intervention  of  any  new  and  distinct  consideration^  they  will 
be  usurious;  and  C,  upon  paying  them,  will  be  entitled  to  recover  from  B.  the 
amount  of  usurious  interest  included.    Hazard  v.  Smith,  123. 

2.  Whether,  in  sueh  case,  the.note84>f  C.  were  substituted  (or  those  of  A.  upon 
«  full  considesation  received  by  C.  from  A.,  or  without  consideration  and  as  a 
mere  substitution  of  one  usurious  contnct  fi>r  another,  is  a  question  of  fact,  to 
be  determined  by  the  jury.  And,  if  the  evidence  is  conflicting,  it  is  the  duty 
of  the  court  to  give  to  the  jury  fall  and  explicit  instructions,  directing  their  at- 
^ntion  to  the  different  aspects  of  the  case,  as  presented  by  the  testimony,  and 
U>  the  particular  facts  jvhich  they  must  fin4»  in  order, to  entitle  the  plaintiff'  to 
their  verdict;  and  if  the  court  omit  so  to  charge  the  jury,  the  Judgment  will  be 
reversed.    lb. 

See  Principal  &  Surktt  5. 

VERDICT,  See  Criminal  Law  2, 3. 

VERMONT  CENTRAL  RAIL  ROAD  CO.,  See  Rail  Road. 

WARRANTY,  See  Sale. 
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WILL. 

1.  A  lower  <legree  of  intellect  !■  requisite  to  make  a  will,  thaD  to  make  a  eontract.  ^ 
Bvt  in  the  former  case  something  more  is  required  than  mere  panivt  memory.  \ 
There  mast  be  sufficient  acHve  memory  to  collect  and  retain  the  elements  of  ' 
the  basineas  to  be  performed,  for  a  snfficient  time  to  perceive  their  obTiona  re-  ^ 
latioB  to  each  other.    Ex'r  of  Convtrse  v.  Converse^  168. 

2.  In  thia  case  the  court  below  iDstmcted  the  jary,  that  the  Taliditj  of  the  will  ia  f 
qoestion  mast  depend  npon  whether  the  testator  had  snfficient  mental  capacity 

to  execate  ii,  at  the  time  it  waa  eiecnted ;  that  he  most  then  have  been  of 
aoond  disposing  mind;  that  this  did  not  imply,  that  the  powers  ef  the  mind 
mast  nst  have  been  weakeaed,  or  imfaired,  bj  disease,  er  old  age;  that  it 
would  not  be  safficient,  that  the  testator  might  be  able  to  naderstand  a  qaeslioii 
and  answer  it  in  a  rational  manner,  nor  was  it  necessary,  that  he  should  have 
snch  a  capacity  of  mind,  as  wonld  justify  his  engaging  in  complex  and  intricate 
business ;  but  that  the  jury  must  be  satisBed,  in  order  to  justify  them  in  estab- 
lishing the  will,  that  the  testator,  when  be  made  it,  was  capable  of  knowing 
and  undentanding  ^be  nature  of  the  business  he  was  then  engaged  in ,  and  the 
elements  of  whkb  the  will  was  composed,  and  the  dispoaition  ef  his  property, 
as-  tiieiein  provided  for,  both  as  to  the  property  he  meant  to  dispose  of  by  bis 
will,  and  the  persons  to  whom  he  meant  to  convey  it,  and  the  manner  in  whicb 
it  was  to  be  distributed  between  them.  And  it  was  held,  that  herein  there  wa» 
no  error.    Jh, 

8.  In  this  case  the  will  commenced  in  these  wolrds,  **  I,  Samuel  Adams,**  &c.»  ! 

and  was  wholly  in  the  hand  writing  ef  the  testator,  but  written  at  different  ] 

times,  and  contained  the  usual  testimonium  clause,  and  was  net  sobacribed  by  ^ 

the  testator  at  the  foot;  but  it  appeared,  that  the  testator  produced  the  instm-  1 

ment  in  the  presence  of  three  witnesses,  and  declared  it  to  be  his  will,  and  re-  I 

quested  them  to  witness  it,  and  that  they  did  attest  it  in  the  presence  of  the  * 

testator  and  of  each  other;  Held,  that  the  testator  thereby  adopted  the  instru- 
ment, as  It  was  then  signed,  as  his  will,  and  that  the  vrill  thereby  became  com- 
plete,  the  same  as  if  the  testator  had  originally  written  his  name  at  the  com- 
mencement, with  the  inteiit  that  it  should  serve  as  a  s^atore  to  the  wiiJ,  and  ^ 
ikmi  it  was  a  sufficient  signing  of  the  wUl,  within  the  meaning  of  the  atatatet 
of  this  state.    Adami  y.  FiM^  Ex'r^  SM.  k 

4.  A  will  need  not  be  signed  by  the  testator  in  the  presence  of  the  attesting  with 
ness;  but  if  it  be  so  signed,  that  it  can  in  any  event  satisfy  the  statute,  and  the 
testator  declare  it  to  be  his  will  in  the  presence  of  three  witnesses,  this  is  eqniv-- 
aient  to  signing  it  in  their  presence,    lb. 

See  Device. 

WITNESS,  fte-EviDBNCE. 
WRIT,  Sec  Process;  Sherifi,!. 
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